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UAIULITY  OF  ONE  HOUMNC  STOCK  AS  TILUSTSX. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term. 

SCHWILL  ET  AL  V.  BeCKEL  ET  AL. 

One  who  holds  stock  as  a  trustee,  in  an  Ohio  corporation,  is  individu- 
ally  liable  under  the  statute  giving  to  creditors  of  the  corpora- 
tion the  right  to  recover  from  the  stockholders  an  amount  equal 
to  the  par  value  of  the  stoek  held. 

Smith,  J. ;  Dempsey,  P.  J.,  and  Murphy,  J.,  concur. 

It  is  sought  by  this  proceeding  in  error  to  reverse  the  action  of, 
the  court  below  with  respect  to  the  liability  of  certain  stockholders 
of  the  Banner  Brewing  Company  under  the  statute  giving  credi- 
tors the  right  to  recover  an  amount  equal  to  the  par  value  of  the 
stock  held  by  stockholders  of  a  corporation. 

The  most  important  question  in  the  case  is  as  to  the  liability  of 
Michael  HoflCmaim,  who  from  May  12,  1888,  to  November  5,  1888, 
appeared  on  the  books  of  the  company  as  holding  430  shares  of 
stock  in  the  name  of  Michael  Hoffmann,  treasurer. 


2  SUPERIOR  COURT  OF  CINCINNATI. 

Schwill  et  al  v.  Beckel  et  al.  [Vol.  I,  N.  S. 

It  is  true,  that  while  Hoflfmann  held  the  legal  title  to  the  stock, 
he  was  not  the  beneficiary,  and  the  word  "treasurer'^  may  be  read 
as  if  it  were  '^trustee/* 

He  was  not  the  treasurer  of  any  organized  body,  but  was  the 
person  designated  by  a  purchasing  committee  from  those  who 
might  wish  to  take  an  interest  in  the  purchase  of  a  majority  of  the 
stock  of  the  corporation.  The  master  finds  that  the  interest  of  his 
cestuis  que  trustent  was  not  a  general  and  common  interest,  each 
having  a  share  in  the  whole  mass,  but  was  separate,  without  com- 
munity of  interest  among  them. 

Our  Constitution  provides,  Art.  XIII,  Section  3,  that — 

''Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  stockholders,  and  other  means,  as  may  be  prescribed 
by  law;  but  in  all  cases  each  stockholder  shall  be  liable  over  and 
above  the  stock  by  him  or  her  owned,  and  any  amount  unpaid 
thereon,  to  a  further  sum,  at  least  equal  in  amount  to  such  stock." 

The  additional  liability  does  not  accrue  in  favor  of  the  corpora- 
tion but  in  favor  of  the  creditors  only,  and  can  not  be  enforced 
by  or  discharged  by  payment  to  the  corporation.  Wright  v.  Mc' 
Cormach,  17  0.  S.,  86. 

While  the  Constitution  is  self-operative  to  this  extent  {State  v. 
Sherman,  %%  O.  S.,  411),  it  also  confers  upon  the  Legislature 
the  liability  thus  imposed. 

The  Legislature  has  exercised  this  power  by  R.  S.,  Sections  3258 
and  3259. 

Section  3258  as  adopted  in  the  Revised  Statutes  and  as  it  stood 
until  tiie  amendment  of  April  29,  1902  (95  0.  L.,  312),  provides 
that  stockholders — 

'' .  .  .  shall  be  deemed  and  held  liable  in  addition  to  their  stock 
in  an  amount  equal  to  the  stock  by  them  subscribed  or  otherwise 
acquired,  to  the  creditors,  of  the  corporation,  to  secure  the  payment 
of  the  debts  and  liabilities  of  the  corporation."^ 

The  general  rule  is  that  when  a  trustee  enters  into  a  contract  he 
is  personally  liable;  and  as  subscriptions  for  stock  are  now  held 

»The  amendment  of  April  29,  1902,  makes  the  statute  read:  ".  .  .  . 
shall  be  deemed  and  held  liable,  equally  and  ratable,  and  not  one 
for  the  other,  in  addition  to  their  stock,"  etc. 
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to  establish  a  contract  relation  between  the  subscriber  and  the 
corporation,  the  subscriber  if  he  be  a  trustee  is  personally  liable 
under  such  contiact.    Cook  on  Stockholders,  Section  503<?. 

The  principle  referral  to  seems  to  be  recognized  in  Henkh  v. 
Sdem  Manufacturmg  Co.,  39  0.  S.,  552,  in  which  it  is  declared 
that— 

"The  general  rule  independent  bt  statlitory  provision  is  that 
Ihe  liability  to  pay  calls  and  to  respond  in  the  event  of  insolvency, 
to  creditors,  attaches  to  the  holder  of  the  legal  title  only. 

"The  courts  will  not  (save  in  exceptional  cases)  look  beyond  the 
festered  shareholder;  and  it  matters  not  whether  such  registered 
shareholder  be  a  mere  trustee  for  another  or  a  pledgee  holding  the 
£tock  as  collateral  security.  He  is  liable  as  a  stockholder  and 
must  look  to  his  cestui  que  trust  or  pledgor  for  such  indemnity  or 
reimbursement  as  he  may  be  entitled  to/' 

Among  the  authorities  cited  in  that  case  to  sustain  this  proposi- 
tion is  Thompson's  Liability  of  Stockholders,  Section  178,  in  which 
it  is  said : 

'TJnless  the  rule  has  been  changed  by  statute,  liability  to  pay 
calls  and  to  respond  in  the  event  of  insolvency  to  creditors  at- 
tached to  the  holder  of  the  legal  title  only;  the  courts  will  not 
look  beyond  the  registered  shareholder  nor  enquire  under  what 
equities  he  holds.  There  are  many  illustrations  of  this,  some  of 
which  have  been  separately  considered.  A  holding  stock  as  a 
trustee  for  B  must  himself  pay  the  assessments  or  respond  as  a  con- 
tributory and  look  to  B  for  reimbursement." 

The  question  of  the  liability  of  a  trustee  for  stock  standing  in 
his  name  was  presented  in  the  case  of  Holcomb,  administraior,  v. 
Gibson,  administratrix.  The  Circuit  Court  held  the  trustee  indi- 
viduaUy  liable,  and  this  judgm^it  was  affirmed  without  report  by 
the  Supreme  Court.  Whether  the  Supreme  Court  affirmed  the 
judgment  in  that'  case  on  the  ground  that  any  trustee  who  appears 
on  the  books  of  a  corporation  is  individually  liable  or  whether  it 
affirmed  the  judgment  on  the  ground  that  a  trustee  who  holds  stock 
for  the  corporation  itself  is  individually  liable,  it  is  impossible  to 
say.  The  brief  of  Mr.  A.  C.  Thompson  (now  Judge  Thompson 
of  the  TJnitted  States  District  Court),  is  a  very  thorough  and  able 
presentation  of  the  arguments  in  favor  of  the  non-liability  of  a 
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trustee;  and  his  criticism  of  the  statements  of  the  law  as  they 
appear  in  the  text  books  is  well  supported.^ 

The  decisions  in  the  cases  arising  out  of  the  failure  of  the  Glas- 
gow Bank,  4  Appeal  Cases,  337,  seem  not  to  have  been  referred 
to  in  the  argument  in  Holcotnb,  administrator  v.  Oibson,  adminis' 
trairix,  supra.  In  those  cases  stock  held  in  the  names  of  persons 
or  trustees  was  held  to  impose  a  personal  liability  upon  such  per- 
sons. While  the  nature  of  the  company  in  that  case  was  different 
in  important  respects  perhaps  from  an  Ohio  corporation,  yet  there 
is  much  said  in  the  decisions  in  those  cases  that  is  very  helpful  in 
reaching  a  conclusion  in  the  cascr  at  bar.  In  those  cases  it-  is  said 
that  the  question  whether  a  trustee  is  to  be  personally  liable  de- 
pends upon  the  construction  of  the  contract  into  which  he  has 
entered;  and  if  it  clearly  appears  from  the  contract  that  it  was 
not  the  intention  of  the  parties  that  he  was  to  be  personally  liable, 
but  that  his  trust  estate  only  was  to  be  liable,  the  trustee  will  be 
exempt  from  liability.  And  it  is  further  declared  that  the  mere 
addition  to  a  person's  signature  of  the  word  "trustee'*  is  not  suffi- 
cient to  exonerate  the  trustee. 

The  court  then  states  the  question  to  be :  What  was  the  intention 
of  the  parties  when  the  stock  was  issued  by  the  corporation  and 
received  by  the  persons  to  whom  it  was  issued  "as  trustees  or 
disponees"  ? 

Such,  too,  is  the  question  presented  in  this  case. 

It  was  held  in  the  Glasgow  Bank  case  that  it  was  the  intention 
of  the  law  that  some  person  or  persons  should  be  personally  liable, 
and  that  to  permit  a  trustee  to  hold  stock  and  make  the  estate  only 
liable  would  defeat  the  purpose  of  the  law;  because  in  such  case 
there  would  be  no  personal  liability  on  the  part  of  any  one. 

'This  case  originated  in  the  Scioto  County  Common  Pleas  Court. 
The  defendant  was  a  deceased  stockholder  In  a  savings  bank  which 
had  failed.  The  court  sustained  a  demurrer  to  the  amended 
petition,  and  gave  Judgment  for  the  defendant,  but  on  appeal 
to  the  Circuit  Court  Judgment  was  given  against  the  defendant 
for  $16,000,  his  full  statutory  liability,  and  this  Judgment  was 
affirmed  by  the  Supreme  Court.  The  case  was  not  reported  by  any 
of  the  courts  hearing  it,  but  a  synopsis  of  the  pleadings  and  of 
the  briefs  of  counsel  appear  in  39  W.  L.  B.,  380. 
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It  would  seem  as  if  the  same  reasoning  were  applicable  to  our 
Ohio  statute. 

Counsel  for  Hoffmann  have  relied  largely  upon  the  decisions  of 
the  U.  S.  Courts  in  construing  the  National  Banking  law. 

In  that  law  it  is  expressly  provided  in  Section  5152,  that — 

"Persons  holding  stock  as  executors,  administrators,  guardians  or 
trustees  shall  not  be  personally  subject  to  any  liability  as  stock- 
holders.*' 

And  any  decision,  therefore,  of  the  U.  S.  Courts  which  hold  that 
trustees  are  not  personally  liable  under  the  National  Banking  Act, 
are  not  in  point. 

It  is  true,  however,  that  in  Pauly  t\  State  Loan  £  Trust  Com- 
pany, 165  U.  S.,  606,  it  was  held  that  independently  of  Section 
5152,  where  stock  is  held  in  the  name  of  a  person  as  pledgee  such 
person  i3  not  personally  liable. 

The  decision  is  based  largely  on  previous  decisions  of  that  court 
construing  the  National  Banking  Act,  and  following  those  deci- 
sions it  is  held  that  it  is  the  real  holder  of  the  stock  or  one  who 
appears  as  the  real  holder  of  the  stock,  who  is  liable.  The  Na- 
tional Banking  Act  seems  to  permit  an  inquiry  into  all  the  equities 
affecting  the  stock. 

It  may  be,  too,  that  a  distinction  may  be  made  between  one  who 
holds  stock  as  a  pledgee  and  as  a  trustee. 

But  for  the  reasons  stated,  we  are  of  the  opinion  that  whatever 
may  be  the  liability  in  Ohio  of  a  person  who  holds  stock  as  a 
pledgee,  one  who  holds  it  as  trustee  is  individually  liable  to  cred- 
itors. 

In  the  cases  of  Valentine  Boeh,  Franz  Becht,  John  Nerl  and 
August  Beckel  as  they  permitted  the  stock  to  stand  in  their  names 
on  the  books  of  the  company,  they  are  estopped  to  deny  their  own- 
eiship  of  the  same  and  the  liability  arising  therefrom. 

The  judgment  of  the  court  below  will  be  reversed  and  aflSrmed  in 
accordance  with  the  principles  announced. 

Wm.  Worthington,  Wm.  C.  Herron,  for  plaintiffs  in  error. 

H.  L.  Gordon,  Chris  Von  Seggem,  E.  M.  Spangenherg,  J.  J.  Oas- 
ser,  for  defendants  in  error. 

Wm.  Worthington  cited,  as  to  who  are  stockholders,  Herrick  v. 
Wardwell,  68  O.  S.,  294,  310-13;  and  argued  that  the  liability  is 
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on  a  contract,  and  only  against  the  party  to  the  contract,  King^s 
case,  L.  R,  6  Ch.  App.  196,  and  Cook  on  Stockholders,  Ch.  15, 
Sec.  264-8 ;  that  the  litability  is  one  over  which  the  corporation  has 
no  control  and  is  for  the  exclusive  benefit  of  the  creditors,  Wright 
V.  McCormick,  17  0.  S.  87 ;  and  that  the  language  of  the  statutes, 
Sees.  3258  and  3259,  will  bear  no  other  interpretation. 

H.  L.  Gordon  cited  in  behalf  of  Michael  Hoffmann :  ^  Pauly  v. 
State  Loan  &  Trust  Co.,  165  U.  S.,  606;  Wells  v.  Larrabee,  36  Fed. 
Bep.,  866;  Shaw  v.  Spencer,  100  Mass.,  390. 


LIFE  INSURANCE^-POUCY  LAPSES  TO  INSURED. 

[Hamilton  County  Court  of  Common  Pleas.] 

EoTHERT  v.  Mutual  Benefit  Life  Insurance  Company. 

A  policy  of  insurance  on  the  life  of  an  husband,  taken  out  by  his 
wife  in  1869,  and  payable  at  his  death  to  her  or  to  "their  chil- 
dren/' lapses  to  him  and  his  child  by  a  previous  marriage,  at  her 
prior  death  without  issue  by  the  present  marriage,  and  her  child 
by  a  former  marriage  does  not  participate. 

August  Rothert  and  Mark  Jaeobi  were  married  in  Cincinnati 
during  the  year  1868.  They  each  had  a  child  by  a  former  marriage 
(Otillia  Rothert  and  Edward  Jaeobi),  and  these  children  are  both 
still  living.  The  year  following  the  marriage,  the  wife  took  out  a 
policy  of  $5,000  on  the  life  of  her  husband,  in  the  defendant 
company,  which  was  made  payable  at  his  death  to  her  or  "their 
children  or  their  guardian."  The  premiums  were  paid  by  the 
husband  during  the  entire  time  that  has  intervened,  and  the  wife 
having  died  without  issue  by  him,  he  sought  in  the  present  action  to 
compel  a  transfer  of  the  policy  to  him,  or  to  such  person  as  he  might 
designate,  as  his  sole  and  exclusive  property,  by  reason  of  the 
failure  of  the  original  beneficiary  to  survive  him,  or  to  bear  chil- 
dren by  their  joint  marriage.  Edward  Jaeobi,  the  step-son,  op- 
posed the  transfer. 

Judge  Murphy,  before  whom  the  case  was  tried,  after  full 
consideration,  but  without  report,  held  that  the  policy  lapsed  to 

'The  liability  of  Michael  Hoffmann  under  this  Judgment  is  |43»000. 
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the  husband  and  his  own  child.    This  was  the  construction  of  the 
policy  for  which  the  insurance  company  had  also  contended 

The  case  will  not  be  prosecuted  further. 
.  Gustav  R.  Werner  contended  for  the  plaintiff  and  his  daughter 
that  the  words  "their  children"  should  be  taken  in  the  restricted 
sense — ^that  is  as  designating  only  children  bom  to  August  and 
Maria  Rothert,  otherwise  the  children  of  former  marriages  would 
have  been  named  in  the  policy;  the  word  "their"  means  children 
of  the  then  existing  marriage^  51  Howard's  N.  Y.  Practice  Reports, 
221,  and  Evans  v.  Oppenheimer,  76  Texas,  293;  also,  by  analogy, 
Koehler  v.  Life  Insurance  Co.,  66  Iowa,  325 ;  2d  Jarmyn  on  Wills, 
162,  167,  and  Ryan  v.  Rothweiler,  50  0.  S.,  595;  Insurance  Co. 
V.  Hamilton,  41  0.  S.,  274;  Mitchner  case,  30  Bull.,  120;  Prank 
V.  Bauman,  35  Bull.,  59;  Traveller's  Insurance  Co.  v.  Meyers, 
62  0.  S.,  529;  Lounsbury  v.  Richardson,  36  Bull.,  59. 

E.  S.  Aston  for  the  step-son  argued:  that  the  policy  was  the 
sole  property  of  Maria  Rothert,  Loper  v.  Paxton,  48  0.  S.,  266; 
and  was  beyond  the  control  of  the  husband  or  his  creditors,  Life 
Insurance  Co.  v.  Applegate,  7  0.  S.,  296;  nor  is  the  legal  effect 
of  the  contract  overcome  by  the  fact  that  the  husband  paid  the 
premiums,  Lockwood  v.  Bishop,  51  How's  Practice,  221;  and  con- 
tinued to  pay  them  after  the  wife's  death,  Bliss  on  Life  Insurance 
(2d  Ed.)  Sec.  325;  and  if  there  is  a  failure  of  beneficiaries  all 
the  children  share  in  the  proceeds,  Stigler  v.  Stigler,  77  Va.,  163 ; 
Greenfield  v.  Life  Insurance  Co.,  cited  in  Bliss  on  Life  Insurance 
(2d  BdO,  572. 


SETTLEMENT  BY  ADMINISTRATOR  OF  DECEASED  GUARDIAN. 

[Hamilton   County  Probate  Court.] 

In  re  Estate  of  Anthony  Bruckmanx,  deceased. 

The  adminiatrator  of  a  deceased  guardian  should  file  the  account  of 
the  deceased  guardian,  and  turn  over  the  money  in  his  hands  to 
the  newly  appointed  guardian.  Immediately  after  his  appointment. 

NiPPERT,  J. 

An  application  has  been  made  in  this  case  for  an  order  to  have 
the  administrator  settle  the  accounts  of  the  deceased  guardian. 
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Section  6291  of  our  statutes  says,  *'That  when  any  guardian  has 
died  before  the  settlement  in  court  of  his  or  her  guardianship 
account,  it  shall  be  the  duty  of  the  administrator  of  such  deceased 
guardian  to  settle  said  account,  in  the  same  manner  as  such  guar- 
dian ought  to  have  done.'*  Our  Supreme  Court  has  decided  on  sev- 
eral occasions,  that  the  settlement  of  the  administrator  of  the 
deceased  guardian  is  the  same  in  fact  as  if  made  by  the  guardian 
himself. 

The  question  now  is,  when  should  the  administrator  of  the 
deceased  guardian  make  such  settlement? 

The  death  of  the  guardian  causes  the  expiration  of  the  trust 
and  the  new  guardian  is  appointed;  the  guardianship  is  in  the 
same  condition  as  if  the  guardian  had  resigned  or  was  removed 
by  the  court  and  another  guardian  appointed. 

Clause  4  of  Section  6269  of  our  statutes  orders  that  a  guardian 
at  the  expiration  of  his  trust  must'  fully  account  for,  and  pay  over 
to  the  proper  person,  all  of  the  estate  of  his  ward  remaining  in 
his  hands,  so,  if  the  guardian  would  be  living  and  the  trust  had 
expired,  it  would  have  been  his  duty  to  settle  his  account,  as 
guardian,  immediately  at  the  expiration  of  his  trust.  In  case  of  the 
death  of  the  guardian  this  duty  has  to  be  performed  by  his  admin- 
istrator; he  has  to  settle  the  account  of  the  deceased  guardian  and 
pay  the  balance  due  to  the  newly  appointed  guardian. 

Section  6175a  of  our  statutes  gives  an  administrator  of  a  de- 
ceased administrator  six  (6)  months'  time  after  his  appointment  to 
render  the  final  account  of  decedent's  administration. 

Section  6291  of  our  statutes  gives  no  such  length  of  time  to 
the  administrator  of  a  deceased  guardian.  It  would  create  a  hard- 
ship if  it  did.  The  administrator  has  no  right  to  disburse  any 
funds  that  came  to  him  from  the  deceased  guardian  for  the  benefit 
of  the  ward,  and  the  ward,  therefore,  would  have  to  suffer  until 
the  funds  oame  into  the  hands  of  the  new  guardian.  It  is  my 
opinion  that  the  administrator  ought  to  file  the  account  for  the 
deceased  guardian,  and  turn  over  the  money  in  his  hands  to  the 
newly  appointed  guardian  immediately  after  his  appointment. 

The  application  is  granted. 

A.  H.  Bode,  for  the  administrator. 

Frank  H.  KunJceh  contra. 
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APPEAL  SY  ONE  ACTING  IN  TWO  CAPACITIES. 

[Common  Pleas  Court  of  Shelby  County.] 

In  re  Estate  of  Ferdinand  Arkenbero,  deceased;  (two 

appeals). 

Appeal  by  an  Administrator— Individual  and  Trust  Capacity — Notice 
of  Intention — Appeal  Bond — erection  6408  Construed. 

1.  The  two  methods  for  perfecting  an  appeal,  which  are  provided  by 

Section  6408  R.  S.,  for  one  acting  in  a  fiduciary  capacity,  are  not 
cumulative,  but  mutually  exclusive,  and  relate  to  separate  and 
distinct  characters  of  appeal. 

2.  Where  an  administrator  has  an  individual  interest  in  the  appeal, 

written  notice  of  his  intention  to  appeal  is  not  required  by  this 
section. 

3.  Such  a  notice  does  not  take  the  place  of  an  appeal  bond,  unless  it 

appear^  that  the  appeal  is  taken  by  a  party  in  a  fiduciary  capacity, 
and  that  it  is  taken  in  the  interest  and  for  the  benefit  of  the  trust 
alone. 

4.  Whether  the  appeal  is  prosecuted  in  the  interest  of  the  trust  must 

be  determined  from  the  record  and  the  original  papers  in  the 
case,  authorized  to  be  used  by  Section  6409;  if  any  presumption 
of  fact  arises  it  is  that  the  administrator  is  beneficially  inter- 
ested. 

Mathers,  J. 

These  two  actions  at  this  stage  involve  the  same  question  and 
are  therefore  decided  together.  The  party  in  each  case  in  whose 
favor  the  order  was  made  in  the  probate  court,  now  moves  this 
court  to  dismiss  the  appeal,  because  no  written  notice  of  an  inten- 
tion to  appeal  was  given  by  appellant  to  the  probate  court,  as  is 
required  by  Section  6408,  E.  S.,  when  a  person  in  a  fiduciary  ca- 
pacity appeals  in  the  interest  of  the  trust. 

Admittedly  no  such  notice  was  given  by  appellant,  but  he  con- 
tends that  the  appeal  is  as  much  in  his  own  private  interest  as  in 
that  of  the  trust  he  represents. 

Section  6408,  regulating  appeals  from  orders  of  the  probate 
court  to  this  court,  after  providing  how  appeals  taken  in  private 
or  individual  capacities  shall  be  perfected,  provides  as  follows: 

%nt  when  the  person  appealing  from  any  judgment  or  order  in 
any  court,  or  before  any  tribunal,  is  a  party  in  a  fiduciary  capacity, 
in  which  he  has  given  bond  within  the  state  for  the  faithful  dis- 
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charge  of  his  duties,  and  appeals  in  the  interest  of  the  trust,  he 
shall  not  be  required  to  give  bond,  but  shall  be  allowed  the  appeal, 
by  giving  written  notice  to  the  court  of  his  intention  to  appeal, 
within  the  time  limited  for  giving  bond." 

It  will  be  observed  that  the  language  just  quoted  evidently  con- 
templates that  a  person  in  a  fiduciary  capacity  may  take  an  ap- 
peal when  such  appeal  is  not  in  the  interest  of  the  trust,  or  for 
the  benefit  of  the  trust,  as  that  phrase  was  held  to  mean  in  57 
0.  S.,  289.  That  very  decision  was  made  in  cases  where  a  party 
appealed  in  a  fiduciary  capacity  from  a  judgment  affecting  his  in- 
dividual pecuniary  interests,  and  the  case  of  Biddle,  Trustee,  v. 
Phipps,  2  C.  C,  61,  is  another  instance. 

It  does  not  follow  as  a  necessary  inference  from  the  fact  that 
an  administrator  takes  an  appeal,  as  administrator,  that  therefore 
the  appeal  is  in  the  interest  of  the  trust.  If  it  did — if  the  Legis- 
lature contemplated  that  whenever  an  administrator,  ex.  gr.,  took 
an  appeal,  it  must  necessarily  be  in  the  interest  of  the  trust,  the 
Legislature  would  not  have  adopted  the  language  it  did  in  Section 
6408.  Rather,  it  would  simply  have  provided  that  a  party  may 
perfect  an  appeal  by  giving  bond,  unless  the  appeal  is  made  in  a 
fiduciary  capacity,  in  which  case,  instead  of  a  bond,  written  notice 
to  the  court  shall  be  sufficient.  But  by  the  plain  language  of 
Section  6408,  to  appeal  in  a  fiduciary  capacity  is  not  sufficient 
to  dispense  with  bond.  The  appeal  must  also  be  in  the  interest 
of  the  trust.  The  Legislature  evidently  contemplated  that  appeals 
would,  in  the  future  as  they  had  been  in  the  past,  be  taken  by  per- 
sons acting  in  a  fiduciary  capacity,  when  the  appeal  was  in  the 
interest  of  or  for  the  private  benefit  of  the  appellant.  And  when 
that"  happened,  it  was  evidently  deemed  but  just  that  the  appellant 
should  give  bond  for  that  particular  appeal.  The  very  fact  that 
he  has  a  private  interest  in  the  appeal,  puts  him  rightly  in  the 
class  required  to  give  bond,  for  his  private  interest  might*  bias 
his  judgment  as  a  trustee,  and  cause  him  to  litigate  when  other- 
wise he  would  not,  and  induce  him  to  exploit  his  own  individual 
claims  under  the  guise  of  an  appeal  in  the  interest  of  the  trust, 
thus  making  the  trust  responsible  for  costs,  etc.  Hence,  before 
a  written  notice  to  the  probate  court  can  take  the  place  of  an 
appeal  bond,  these  two  things  must  concur,  (a)  the  appeal  must 
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be  taken  by  a  party  in  a  fiduciary  capacity,  and  (b)  it  must  be 
taken  in  the  interest  or  for  the  benefit  of  the  trust  alone.  Thij 
is  plain  from  the  strict  construction  which  is  to  be  given  of  Sec- 
tion 6408  prescribed  by  the  Supreme  Court  in  Browne,  Assignee, 
V.  Wallace,  Assignee,  66  0.  S.,  57,  where  the  court  held  that  "a» 
the  right  of  appeal  exists  by  virtue  of  the  statutes,  in  order  to  give 
the  appellate  court  jurisdiction  the  statutory  provision  must  be 
strictly  followed  "  and  a  strict'  construction  of  the  section,  keep- 
ing in  view  what  it  was  intended  to  accomplish,  makes  it  clear 
that  it  provides  for  two  methods  for  perfecting  an  appeal  and 
that  they  are  mutually  exclusive  and  relate  to  separate  and  dis- 
tinct characters  of  appeal. 

It  is  admitted  by  counsel  for  appellees  that  Ferdinand  Arken- 
berg,  Jr.,  administrator,  etc.,  and  Ferdinand  Arkenberg,  Jr.,  is 
the  same  person,  but  under  objection  to  the  competency  and  relev- 
ancy of  that  fact.  The  objection  is  overruled.  The  very  thing 
necessary  to  know  in  order  to  determine  this  motion  to  dismiss  the 
appeal  is  whether  or  not  it  is  made  in  the  interest  of  the  trust, 
for  it  appears  to  have  been  taken  by  Arkenberg  as  administrator. 

The  pivotal  question  for  determination,  therefore,  is,  "Is  this 
appeal  in  the  interest  of  the  trust  ?"  As  has  been  intimated  before, 
the  word  '^interest*'  here  does  not  mean  "in  respect  of.^'  So  that 
merely  because  the  appeal  relates  to  the  trust  does  not  necessarily 
imply  that  it  is  in  the  interest  of  the  trust.  That  contention  is  ef- 
fectually disposed  of  by  the  decision  in  the  57th  0.  S.,  p.  297. 
In  that  case  the  Supreme  Court  held  that  the  words  "in  the  inter- 
est of  the  trust*'  mean  *^for  the  benefit  of  the  trust."  The  court 
then  goes  on  to  speak  of  the  right  to  perfect  an  appeal  without 
giving  an  appeal  bond  as  being  more  in  the  nature  of  a  privilege 
given  by  statute  to  one  acting  in  a  fiduciary  capacity.  It  is 
easily  inferable  that  the  Legislature  thereby  intended  to  facilitate 
any  action  which  the  person  acting  in  a  fiduciary  or  trust  capacity 
might  deem  necessar}'  for  the  benefit  of  the  trust,  by  not  requiring 
him  to  go  to  the  trouble  or  expense  of  giving  a  new  bond  in  each 
instance,  and  to  relegate  any  person  injured  by  such  action  to  a 
suit  on  the  bond  given  in  the  first  instance  to  secure  a  proper 
performance  of  fiduciary  duties;  and  yet  to  require  a  trustee,  or 
person  acting  in  a  fiduciary  capacity,  whenever  his  own  personal 
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or  individual  interests  were  affected  by  an  order  from  which  he 
desired  to  appeal,  to  give  bond  just  like  any  other  person.  This 
is  evidently  the  construction  to  be  placed  upon  Section  6408,  by 
the  decision  in  the  57th  0.  S.,  ante,  and  the  reason  for  such  a 
provision  is  to  prevent  a  person  from  using  his  fiduciary  character 
to  enable  him  to  prosecute  appeals  which  are  really  intended  for 
his  own  personal  and  private  benefit. 

In  determining  whether  this  appeal  is  prosecuted  for  the  benefit 
of  the  trust,  this  court  can  not  go  outside  record  and  the 
original  papers  authorized  to  be  used  by  Section  6409.  There  is 
nothing  in  the  transcript  to  show  whether  it  is  in  the  interest  of 
the  trust  or  of  the  administrator.  The  transcript  only  shows  that 
such  proceedings  were  had  in  the  probate  court  that  appellant  was 
ordered  to  pay  the  appellees  each  a  certain  sum  of  money  out  of 
the  estate  of  Ferdinand  Arkenberg,  Sr.,  deceased,  of  which  appel- 
lant is  administrator  de  bonis  non  with  the  will  annexed ;  that  the 
administrator  caused  notice  to  be  given  on  the  journal  of  that 
court  of  his  intention  to  appeal  from  said  order ;  and  that  the  pro- 
bate  judge  fixed  the  amount  of  the  undertaking  in  appeal  and 
approved  the  same,  together  with  the  surety,  which  appellant  gave. 
Among  the  papers  is  this  undertaking  in  appeal,  which  is  signed 
by  Ferdinand  Arkenberg  in  his  individual  capacity,  and  not  as 
administrator. 

No  presumption  of  fact  arises  that  the  administrator  of  an  es- 
tate is  not  beneficially  interested.  On  the  contrary,  the  presump* 
tion  would  rather  be  the  other  way,  especially  where  he  was  of  the 
same  name  as  the  deceased,  because  Section  6005  prefers  the  hus- 
band or  widow,  next  of  kin,  or  creditors,  over  strangers,  in  the 
selection  of  administrators,  and  all  these  are  personally  interested 
in  the  estate.  So  it  is  very  probable  that  an  administrator  will 
be  found  to  be  interested  as  a  beneficiary  in  the  estate.  It  is  easily 
conceivable  that  an  order  or  judgment  of  the  probate  court'  might 
affect  an  administrator  with  the  will  annexed,  either  •solely  in  his 
fiduciary  capacity,  or  both  in  that  and  his  personal  character,  too. 
|It  has  been  held  by  the  Supreme  Court  of  Ohio  that,  in  the  latter 
case,  ^Vhere  one  who  is  a  party  in  a  fiduciary  capacity  to  an  ac- 
tion or  proceeding,  appeals  from  a  judgment  tiierein,  affecting  ad- 
versely his  own  pecuniary  interests,  he  is  required  by  Section  6408, 
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B.  S.,  to  give  an  appeal  bond" — 57  0.  S.,  289.  And  if  he  is  re- 
quired to  give  an  appeal  bond,  then  no  formal  written  notice  to 
the  court  is  required  to  be  given  and  filed,  for  the  two  parte  of 
Section  6408  are  not  cumulative  but  relate  to  distinctly  separate 
characters  of  appeal. 

But  Section  6409  provides  that  the  original  papers  may  be  used 
on  tiie  trial  or  hearing  in  the  court  of  common  pleas  in  cases  of- 
appeal  to  that  court  from  an  order  or  judgment  of  the  probate 
cowrL  The  petitions  of  the  appellees,  filed  in  the  probate  court, 
refer  to  an  action  had  in  the  common  pleas  court  of  this  county 
for  a  construction  of  the  will  involved  in  this  action  and  which  is 
the  basis  of  the  claims  of  the  appellees  against  the  estate.  An 
inspection  of  the  papers  which  came  up  with  this  appeal  shows 
tliat  the  administrator  is  interested  very  deeply  in  his  personal 
capacity.  To  have  dispensed  with  a  bond  on  his  appeals  would, 
in  the  judgment  of  this  court,  have  violated  the  rule  laid  down  by 
the  Supreme  Court  in  the  57th  0.  S.,  ante,  and  therefore  he  prop- 
-erly  gave  one  in  order  to  perfect  them. 

The  motion  to  dismiss  the  appeals  is  overruled. 

£1.  J.  Hatfield  and  Layton  &  Son,  for  appellant. 

Ooehe  &  Hoskins,  for  appellees. 


PRIORITY  OF  JUDGMENT  LIEN  WHERE  VOID  JUDGMENT 
OF  REVERSAL  INTERVENES. 

[Hamilton  County  Court  of  Common  Pleas.] 

Maxwell,  Assignee,  v.  Holmes  et  al. 

A  mortgage  does  not  obtain  priority  over  an  antecedent  judgment  by 
virtue  of  a  subsequent  void  judgment  of  reversal  by  the  inter- 
mediate court,  which  reversal  is  afterward  reversed  and  the  origi- 
nal judgment  affirmed  by  the  Supreme  Court. 

S.  W.  Smith,  Jr.,  J, 

This  case  comes  into  this  court  on  appeal  from  the  Court  of 

Insolvency  of  this  county,  in  an  action  brought  by  Samuel  X. 

Maxwell,  assignee  of  William  Holmes,  against  William  Holmes 

et  al,  to  sell  certain  real  estate  for  the  payment  of  debts  and  for 

the  distribution  of  proceeds  thereof  among  lienholders. 
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The  appeal  to  this  court  is  taken  by  the  North  Cincinnati  Loan 
&  Building  Company,  wherein  the  court  below  found  its  mortgage 
lien  to  be  second  upon  the  proceeds  of  sale,  and  a  judgment  held  by 
the  city  of  Cincinnati  to  be  the  first  lien  thereon. 

It  appears,  from  the  undisputed  evidence,  that  the  city  of  Cin- 
cinnati recovered  a  judgment  in  the  Court  of  Common  Pleas 
against  William  Holmes  on  February  23,  1894,  and,  under  the 
statute,  this  became  a  lien  upon  his  real  estate  from  January  2, 
1894,  the  first  day  of  the  January  Term.  Execution  was  issued 
upon  this  judgment  July  26,  1894,  and  a  second  execution,  with 
specific  levy  on  all  of  Holmes'  real  estate,  was  issued  and  made 
October  1,  1894. 

This  judgment  was  afterwards  taken  to  the  Circuit  Court  of 
Hamilton  County,  and,  on  May  28,  1896,  was  reversed;  whereupon 
the  case  was  then  taken  to  the  Supreme  Court  of  the  State  of 
Ohio,  and,  on  March  9,  1897,  the  judgment  of  the  Circuit  Court 
was  reversed,  and  that  of  the  Court  of  Common  Pleas  was  affirmed. 

After  the  judgment  of  the  Common  Pleas  Court  was  rendered 
at  the  January  Term,  1894,  and  while  said  judgment  was  in  full 
force  and  effect,  and  before  its  reversal  by  the  Circuit  Court, 
William  Holmes  executed,  on  September  24,  1894,  his  certain 
mortgage  to  the  North  Cincinnati  Loan  &  Building  Company,  this 
mortgage  being  taken  by  the  Building  Company,  not  only  under 
constructive  notice  of  the  judgment  held  by  the  city  of  Cincinnati 
against  Holmes,  but  also  with  actual  notice  of  the  same. 

The  appeal,  therefore,  raises  the  question  as  to  whether,  or  not, 
a  judgment  in  full  force  and  effect  at  a  time  when  a  subsequent 
lien  is  placed  against  a  debtor's  property,  with  constructive  and 
actual  notice  of  said  judgment,  loses  its  priority  by  reason  of  a 
reversal  by  an  intermediate  court'  thereafter  and  the  final  affirmance 
*  of  the  judgment  by  the  Supreme  Court  after  the  reversal  of  the 
'  intermediate  court. 

Counsel  for  the  Building  Company,  claiming  that  its  mortgage 
is  now  prior  to  the  original  judgment  recovered  in  the  Common 
Pleas  Court,  relies  upon  the  case  of  The  Fulton  Bvilding  Associor 
Hon  V.  John  J.  Hooker,  7  Weekly  Law  Bulletin,  page  48. 

The  court,  however,  is  of  the  opinion  that  this  case  does  not 
apply  to  the  case  at  bar.    The  holding  in  that  case  t1ims  upon  the 
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question  of  bona  fide  mortgages.  That  is,  after  a  judgment  has 
been  reversed  by  an  intermediate  court,  and  the  judgment  again 
in  turn  reversed  by  the  Supreme  Court,  the  lien  of  the  judgment 
does  not  relate  back  to  its  original  rendition  as  to  bona  fide  mort- 
gages given  by  the  judgment  debtor  while  such  judgment  stood 
reversed. 

In  the  case  at  bar  the  mortgage  given  to  the  Building  Company 
was  taken  by  it  with  actual  notice  of  the  judgment  and  lien  of  the 
city  of  Cincinnati,  and,  therefore,  the  Building  Company  was  not 
a  bona  fide  mortgagee  without  notice  of  the  judgment  lien.  The 
mortgage,  as  a  matter  of  fact,  was  given  when  the  case  was  pend- 
ing in  the  Circuit  Court  and  before  the  reversal  of  the  Circuit 
Court,  and  the  mortgagee  was  fully  advised  of  the  situation. 

In  the  case  of  an  appeal  judgment  is  suspended ;  the  lien  survives 
and  continues  until  the  final  determination  of  the  action  (Section 
5236). 

And  Section  5376  says  that  a  judgment  lien  is  not  divested  and 
vacated  by  a  removal  of  the  case  to  the  Supreme  Court,  but  shall 
continue  until  the  final  determination  of  the  action  in  the  Supreme 
Court.  And,  while  it  does  not  say,  in  so  many  words,  how  that  re- 
moval shall  be,  whether  by  appeal  or  error,  yet  it  would  seem  that 
the  proper  construction  would  be  that  the  statute  meant  to  preserve 
a  lien  which  a  diligent  judgment  creditor  had  previously  obtained. 
It  would  not  seem  right  that  a  subsequent  lien  holder,  with  full 
knowledge  of  a  prior  lien,  could  thereby  obtain  a  better  security 
and  place  himself  in  a  more  advantageous  position  than  he  other- 
wise would  have  been  in,  when  the  diligent  creditor  has  done  all 
that  the  law  demands  of  him  to  do  to  protect  his  lien,  and  in  the 
final  adjudication  of  the  case  his  lien  is  upheld. 

It  would  seem  inequitable  to  allow  a  mortgagee,  under  the  facts 
in  this  case,  to  obtain  priority  over  the  original  judgment  ren- 
dered in  the  case,  through  a  void  judgment  of  reversal  of  the 
intermediate  court,  the  Supreme  Court  having  reversed  the  Cir- 
cuit Court  and  aflBrmed  the  judgment  of  the  Common  Pleas 
Court. 

The  court,  therefore,  finds  the  judgment  lien  of  the  city  of 
Cincinnati  to  be  the  first  and  best  lien  upon  the  proceeds  of  sale; 
and  an  order  may  be  taken  in  accordance  herewith. 
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Charles  J.  Hunt,  Robertson  &  Buchwalter,  for  the  city  of  Cin- 
cinnati. 

Fred.  A.  Lamping,  for  the  North  Cincinnati  Loan  &  Building 
Company. 

L,  W.  Goss,  for  assignee. 


RECOVERY  OP  MONEY  LOST  IN  GAMBUNC. 

[Superior  Court  of  Cincinnati — Special  Term.] 

Mary  A.  Bare  v.  Lewis  Kraft  and  Daniel  Bauer^  doing  busi- 
ness AS  Kraft  &  Bauer. 

Allegations  were  made  by  a  wife  as  to  the  place  where  her  husband 
had  lost  money  at  gambling,  and  the  amount  he  had  lost  within 
a  specified  period  of  three  months,  and  that  the  place  was  run  by 
the  defendants.  Held — that  these  allegations  are  sufilclent  to  sup- 
port a  recovery  of  the  amount  lost,  with  penalty. 

Smith,  J. 

This  is  an  action  brought  by  the  wife  of  Perry  Bare  to  recover 
from  the  defendants  $987,  by  reason  of  money  lost  by  her  husband 
in  a  gambling  establishment  run  by  them. 

She  alleges  that  the  place  is  located  on  the  east  side  of  Vine 
street,  between  Fifth  and  Sixth  streets,  Cincinnati,  and  is  called 
"The  Colonnade";  that  between  the  15th  day  of  August,  1902,  and 
the  30th  day  of  November,  1902,  her  husband  lost  the  sum  of 
$487  in  various  schemes  of  gambling  conducted  by  the  defendants ; 
and  she  therefore  asks  judgment  against  them  for  the  same  with 
$500  by  way  of  penalty  as  provided  by  law. 

The  defendants  have  moved  to  require  the  plaintiff  to  separately 
state  and  number  the  different  causes  of  action  and  to  state  when, 
where  and  how  the  aforesaid  money  was  lost,  staked  or  betted. 

The  motion  must  be  overruled  on  the  authority  of  Vincent  v. 
Taylor,  60  0.  S.,  309. 

Thomas  F.  Shay,  for  the  motion. 

Thomas  Beniham,  contra. 
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RECOVERY  FOR  SERVICES  IN  PROCURING  A  raANCMSE. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term.] 

William  L.  Dickson  v.  Charles  H.  Kilgour  and  the  Cincin- 
nati Street  Railway  Company. 

Decided,  March,  1903. 

Btreet  RaUway  Franchise— Influencing  Council  to  Grant — Comment  by 
the  Court  on  Weight  of  the  Testimony. 

1.  In  a  suit  for  recovery  for  services  in  procuring  a  street  railway 

franchise,  it  is  error  to  charge  the  Jury  that  if  the  service,  or  any 
part  thereof,  consisted  in  personally  persuading  and  influencing 
council  to  grant  the  franchise,  there  can  he  no  recovery  by  the 
plaintiff. 

2.  The  remark  in  the  charge  to  the  jury  that  the  testimony  of  the 

plaintiff  "is  not  very  clear  and  specific,**  is  erroneous  for  the  double 
reason  that  it  is  a  comment  upon  the  weight  of  the  testimony,  and 
also  an  intimation  of  opinion  on  the  part  of  the  court  that  there 
may  have  been  some  concealment  by  the  plaintiff. 

Contracts  which  are  valid  and  those  which  are  void  were  classi- 
fied by  Mr.  W.  Tl  Dickson  in  his  brief  in  this  case  as  follows: 

A  contract  is  not  void  as  against  public  policy  unless  a  court  can 
see  that  its  necessary  result  is  to  undermine  public  morals^  or  to 
improperly  influence  legislation :  Maloney  v.  Nelson,  12  App.  Div., 
645;  42  N.  Y.  Supp.,  418. 

A  contract  is  not  necessarily  illegal  because  carried  out  in  an 
illegal  way:    Pox  v.  Rogers,  171  Mass.,  546. 

A  contract  to  secure  a  reduction  of  taxation  is  not  void  in  the 
absence  of  a  showing  that  the  use  of  plaintiff's  personal  influence, 
or  other  improper  means  is  not  contemplated :  Dunlap  v.  Lebus, 
65  S.  W.,  441. 

The  mere  performance  of  an  illegal  act  in  the  execution  of  a  con- 
tiaot  valid  on  its  face  does  not  vitiate  it,  and  the  question  whether 
the  parties  contemplated  an  illegal  act  is  for  the  jury :  Dunham 
V.  Hastings  Pavement  Co.,  68  N.  Y.  S.,  221  (57  App.  Div.,  426) ; 
denied  rehearing,  67  N.  Y.  S.  632. 

The  preparation  and  argument  of  a  case  before  a  legislative  com- 
mittee is  a  legitimate  service:  Stratham  v.  Gorla,  14  Mo.  App.,  1; 
Sedgwick  v.  Stanton,  14  N.  Y.,  289;  Trist  v.  Child,  88  U.  S. 
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533;  Bryan  v.  Reynolds,  5  Wis.,  200;  Trist  v.  Child,  88  U.  S., 
441;  Weed  v.  Black,  2  MacArthur,  268;  Yates  v.  Robertson,  80 
Va.,  475,  and  also,  21  Ind.,  479;  48  Iowa,  211;  7  Md.,  273,  and  67 
Mich.,  532. 

On  the  other  hand  a  lobbying  contract  is  void :  Colusa  Co.  v. 
Welch,  122  Oal.,  428.  And  so  also  is  a  contract  to  secure  the  pas- 
sage of  an  ordinance,  where  the  work  is  to  be  done  without  pay 
in  case  of  failure:  Crichfield  v.  Bermadez  Asphalt  Paving  Co., 
174  111.,  466.  Or  a  contract'  to  solicit  members  of  council  for  the 
purchase  of  certain  goods  by  one  who  does  not  divulge  his  interest, 
but  appears  to  be  acting  for  the  public  good:  85  Fed.,  4.  Or 
where  the  contract  is  against  public  policy:  Baird  v.  Sheehan, 
166  N.  Y.,  631 ;  Causler  v.  Penland,  125  N.  C,  578.  Or  an  agree- 
ment to  introduce  a  bill  into  a  legislative  body  for  an  appropri- 
ation and  to  argue  the  matter,  etc.,  no  fee  to  be  paid  unless  the 
bill  passed :    Richardson  v.  Scott's  Bluff  Co.,  81  N.  W.,  309. 

On  the  general  subject  of  lobbying  contracts:  Sweeney  v.  Mc- 
Leod,  15  Ore.,  330;  Cary  v.  W.  U.  Tel.  Co.,  47  Hun.,  610; 
Cheeseborough  v.  Conover,  140  N.  Y.,  382;  and  note  to  Houlton 
V.  Dunn  (Minn.),  30  L.  R.  A.,  737. 

In  opposition  to  the  validity  of  the  contract  at  bar,  there  was 
citfed:  21  Wal.,  441;  2  Wal.,  45;  56  0.  S.,  116;  66  Barber,  543; 
and  16  How.,  314. 

Dempsey,  p.  J. ;  Smith,  J.,  and  Febris,  J.,  concur. 

Wm.  L.  Dickson  brought  an  action  in  the  court  below  to  recover 
from  the  defendants  $2,900  for  services  rendered  as  an  attorney 
during  the  years  1893,  1894  and  1895  in  securing  the  consents  of 
the  property  owners  on  Mitchell  avenue  from  Avondale  to  Spring 
Grove  avenue;  on  Spring  Grove  avenue  from  Millcreek  Bridge  to 
the  city ;  along  Route  No.  1,  Winton  Place  Railway ;  along  Spring 
Grove  avenue  in  St.  Bernard,  from  Bridge  to  Carthage  Pike;  and 
in  securing  from  the  different  public  authorities  having  control  of 
said  streets,  the  right  to  operate  a  street  railway  thereon. 

The  defense  was  a  general  denial,  and  upon  the  trial  resolved 
itself  into  two  defenses : 

First.  That  the  defendants  did  not  employ  the  plaintiff  to  ren- 
der such  services,  and 
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Second.  That  if  the  defendants  did  employ  the  plaintiff  to  ren- 
der such  services,  the  employment  was  illegal,  because  it  constituted 
what  is  known  as  "lobbying.^* 

The  jury  returned  a  verdict  for  the  defendants,  and  the  plaint- 
iff prosecutes  error  to  reverse  the  judgment  below  upon  several 
grounds. 

We  do  not  find  it  necessary  to  express  an  opinion  upon  all  the 
grounds  of  error,  as  we  are  of  the  opinion  that  the  judgment  must 
be  reversed  at  least  upon  two  grounds,  viz. : 

1.  The  court  gave  the  following  two  special  charges  over  the 
exception  of  plaintiff: 

"(a)  If  the  jury  find  from  the  evidence  that  the  services  or  any 
part  thereof,  claimed  to  have  been  rendered  by  plaintiff,  on  behalf 
of  the  defendantis,  were  so  rendered  by  him  in  personally  persuad- 
ing and  influencing  the  Council  or  the  individual  members  of  such 
Council  of  Clifton,  St.  Bernard,  Winton  Place,  or  the  Trustees  of 
Spring  Grove  Cemetery,  or  the  Commissioners  of  Hamilton  County, 
Ohio,  to  make  the  street  railroad  grants  in  question,  then  I  charge 
you  that  the  plaintiff  can  not  recover  for  si'ich  services. 

"(6)  If  the  jury  find  from  the  evidence  that  the  services  or 
any  part  thereof,  claimed  to  have  been  rendered  by  plaintiff  on 
behalf  of  the  defendants,  were  so  rendered  by  him  in  personally 
persuading  and  influencing  the  Council  or  the  individual  members 
of  such  Council  of  Clifton,  St.  Bernard,  Winton  Place,  or  the 
Trustees  of  Spring  Grove  Cemetery,  or  the  Commissioners  of  Ham- 
ilton County,  Ohio,  to  make  the  street  railroad  grants  in  question, 
then  I  charge  you  that  the  plaintiff  can  not  recover  for  such  serv- 
ices." 

The  charge  then  concludes  by  reference  to  another  matter  not 
now  necessary  to  consider.  It  seems  to  us  that  these  charges  are 
erroneous  in  stating  that  the  services  of  the  plaintiff  were  illegal  if 
he  "personally  persuaded  or  influenced"  the  various  public  bodies 
or  the  individual  members  of  the  same.  This  charge  would  make 
any  action  on  the  part  of  plaintiff  illegal  except  a  mere  request 
for  the  franchises  which  were  to  be  granted.  If  he  stepped  beyond 
tiiis  and  used  argument  to  persuade,  his  action  became  illegal. 
This  is  clearly  erroneous. 

2.  In  charging  upon  the  defense  of  illegality  of  the  services 
rendered  the  court  said: 
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"Now  as  to  the  first  defense,  gentlemen,  the  evidence  as  to  just 
exactly  what  Mr.  Dickson  did  with  reference  to  securing  con- 
sents from  the  Council  of  Clifton  and  the  County  Commissioners 
of  Hamilton  County  and  the  members  of  the  Board  of  Control, 
and  the  Councils  of  St.  Bernard  and  Winton  Place,  is  not  very 
clear  and  specific,  Mr.  Dickson  has  testified  that  by  reason  of 
his  efforts  extending  over  a  long  period  of  time,  he  succeeded  in 
getting  all  the  necessary  franchises,  but  just  exactly  what  those 
efforts  were  is  not  so  clear  and  specific  as  we  might  like  to  have  it." 

This  charge  is  open  to  two  objections :  First,  it  was  a  comment 
upon  the  weight  of  the  testimony  of  the  plaintiff,  and  was,  there- 
fore, error  in  this  state;  and  second,  as  the  defense  was  that  the 
plaintiff  was  engaged  in  illegal  work,  and,  therefore,  in  work  the 
details  of  which  he  would  want  to  conceal,  the  comment's  of  the 
court  that  his  testimony  was  "not  very  clear  and  specific"  and 
that  "just  exactly  what'  these  efforts  were  is  not  so  clear  and 
specific  as  we  might  like  to  have  it"  was  likely  to  be  taken  by  the 
jury  as  a  possible  expression  of  opinion  that  there  had  been  some 
concealment  on  the  part  of  plaintiff.  The  charge  of  the  court, 
although  not  intended  to  express  this  opinion,  was  susceptible  of 
this  construction  by  one  or  more  of  the  jury,  and  was,  therefore, 
prejudicial  and  erroneous. 

Judgment  reversed. 

Wm,  L,  Dickson,  for  plaintiff. 

Wallace  Burch,  James  R.  Foraker,  for  defendants. 


ANTAGONISTIC  INTEREST  OP  AN  OPPICER  OP  A 
CORPORATION. 

[Montgomery  County  Common  Pleas  Court.] 

In  the  Matter  op  the  Dissolutiox  of  The  Empress  Joseph- 
ine Toilet  Company. 

M.,  as  secretary,  general  manager  and  one  of  the  directors  of  a  cor- 
poration to  which  he  was  indebted  in  the  sum  of  $750  on  a  stock 
assessment,  drew  a  note  of  the  corporation  on  the  verge  of  its 
dissolution,  in  the  sum  of  $500,  In  payment  of  salary  due  him, 
and  with  the  note  paid  an  Individual  indebtedness.     Thereafter 
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a  receiver  was  appointed  for  tlie  company.  Held — that  this  note 
in  the  hands  of  the  creditor  of  M.  to  whom  it  was  paid  should  be 
canceled,  and  the  amount  credited  on  the  indebtedness  of  M.  to 
the  company. 

DUSTIN,  J. 

This  was  a  corporation  formed  for  the  purpose  of  beautifying 
the  females  of  the  community  with  a  powder  or  lotion,  warranted 
to  remove  tan,  freckles,  black-heads,  and  such  like  blemishes  from 
the  natural  body,  and  restore  to  cheeks,  faded  with  age  and  yellow 
witli  jaundice,  the  bloom  and  blushes  of  youth. 

In  the  malarial  districts  of  Indiana  and  Illinois,  or  Lhe  swamps 
of  Florida,  or  the  sewerless  city  of  New  Orleans,  where  the  sour- 
complexion  microbe  flourishes,  and  malaria,  v /'ow  fever  and  old- 
fashioned  ague  have  long  since  celebrated  the  golden  jubilee  of 
their  reign,  the  company  might  have  succeeded.  But  among  tlie 
beauties  of  the  Miami  valley,  whose  rose-tinted  cheeks,  nourished 
by  the  pure  air  and  pure  water  and  rich  products  of  this  garden 
of  the  Lord,  any  complexion  company  would  be  doomed  to  failure 
from  the  beginning. 

And  in  this  connection,  it  is  a  singular  fact  that  of  all  the  men 
in  this  fair  city  (Dayton),  none  was  better  acquainted  with  the 
loveliness  of  the  forms  and  faces  of  its  female  citizens  and  the 
natural  purity  of  their  complexions  than  were  these  very  young 
men  who  put  their  money  into  this  enterprise.  The  result  seems  to 
be  something  in  the  nature  of  a  judgment  upon  them  for  this  ap- 
parent reflection  upon  the  complexions  of  their  lady  friends. 

The  question  of  the  allowance  or  rejection  of  a  claim  presented 
te  the  receiver  by  Laura  Z.  Marshall,  is  before  the  court  for  de- 
cision.   The  following  are  the  pertinent  facts : 

In  November,  1893,  The  Empress  Josephine  Toilet  Co.  was 
organized  with  a  capital  stock  of  $50,000,  of  which  50  per  cent, 
was  paid  in  during  the  first  eight  months  of  its  existence.  In  1895 
further  assessments  of  5  per  cent,  and  10  per  cent,  were  made  and 
paid  by  stockholders  as  they  found  it  convenient,  and  the  neces- 
sities of  the  business  required. 

Mr.  Harry  Z.  Marshall  was  the  secretary  and  general  manager 
of  the  company  (as  well  as  one  of  the  directors)  and  had  entire 
charge  of  the  business,  including  the  power  to  make  contracts  and 
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sign  checks  and  the  execution  and  payment  of  notes  in  the  com- 
pany's name.  He  received  a  salary  of  $100.00  per  month,  payable 
monthly.  In  order  to  meet  one  or  more  of  his  assessments  as  a 
stockholder,  he,  in  1895,  borrowed  from  his  mother,  Laura  Z 
Marshall,  the  sum  of  $500. 

In  May,  1896,  a  further  assessment  of  5  per  cent,  was  ordered 
by  the  directors,  Mr.  Marshall  being  present  and  casting  an  af- 
firmative vote,  but  at  the  same  time  saying  that  it  would  be  difiB- 
cult  for  him  to  raise  the  amount  of  his  assessment,  to-wit,  $750. 
There  was  then  due  him  on  salary  account  about  $250,  and  by 
Oct.  15,  1896,  there  was  due  him  for  salary  about  $600.  No  part 
of  his  assessment  of  $750  had  yet  been  paid.  On  that  day  a  note 
of  the  company  for  $1,000  was  due  at  the  City  National  Bank,  upon 
which  all  the  directors  were  liable  as  indorsers.  Mr.  Marshall 
drew  up  a  new  note  for  $1,500,  and  took  it  around  to  the  directors 
for  indorsement,  explaining  that'  it  was  to  pay  the  thousand  dollar 
note  in  bank,  and  give  him  $500  on  his  salary  account,  which  he 
needed  to  pay  a  private  debt.  The  directors  refused  to  indorse  the 
note  for  $1,500,  but  did  indorse  one  for  $1,000  to  pay  the  note  in 
bank  then  due.  Mr.  Marshall,  thereupon,  on  Nov.  2,  1896,  without 
the  knowledge  of  the  directors,  executed  a  note  of  the  company  to 
his  mother  for  $500,  and  delivered  it  to  her  in  payment  of  his 
individual  debt  to  her,  and  credited  himself  on  the  books  of  the 
company  with  $500  salary,  and  charged  bills  payable  with  same 
amount.  The  company  was  not  indebted  to  Mrs.  Marshall,  nor 
did  the  officers  and  directors,  other  than  Mr.  Marshall,  know  of 
his  indebtedness  to  her,  or  that  she  had  been  paid  by  a  note  of 
the  company  until  it  went  into  the  hands  of  a  receiver  in  Decem- 
ber, 1896,  and  the  claim  of  Mrs.  Laura  Z.  Marshall  was  presented 
for  allowance  to  Mr.  Harry  Z.  Marshall,  the  receiver. 

The  stockholders  are  objecting  to  the  allowance  of  this  claim, 
-and  the  matter  has  been  submitted  to  the  court. 

Undoubtedly,  at  the  time  of  the  transaction  in  question,  the 
debt  of  Mr.  Marshall  to  the  company  was  more  than  the  debt  of 
the  company  to  Mr.  Marshall,  and  either  was  a  proper  off-set  against 
the  other,  and  in  the  case  of  a  suit  by  him  for  his  salary  or  a  suit 
by  the  company  for  the  assessment,  there  would  still  be  due  t}ie 
♦coiTipany  the  difference  between  the  two. 
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In  that  state  of  affairs  had  Mr.  Marpliall  the  right;  hy  virtue  of 
his  office,  and  in  me  of  the  powers  connected  therewith,  to  execute 
and  deliver  a  note  of  the  company  to  one  of  hi.s  own  crediton?, 
as  a  mode  of  payment  of  his  salary,  and  thereby  prevent  the  com- 
pany from  off-setting  its  claim  ajyainst  hiin  for  asse^s^mcnts? 

It  seems  to  me  not.  It  is  true,  as  claimed,  that  the  salary  wa^ 
due  him  and  lie  had  all  along  had  the  right  to  draw  it  monthly 
(if  there  was  an\"thing  to  draw)  and  pay  his  creditors  out  of  it; 
hut  having  neglected  so  to  do,  it  seems  to  me,  he  cannot  on  the 
xerge  of  the*  dissolution  of  the  company,  pay  himself  and  his  cred- 
itors in  that  way. 

His  duty  as  an  official  and  trustee  is  first  to  the  company,  then 
to  himself.  If  his  private  interests  and  the  interests  of  the  com- 
pany conflict,  then  he  should  resigu*  or  submit  the  question  in- 
volved to  the  remaining  trustees  for  decision,  Mr.  Marshall *s  posi- 
tion was  a  delicate  one^  and  he  decided  as  many,  probably  the 
majority,  would  have  decided,  in  favor  of  himself.  It  was  natural^ 
yet,  according  to  my  view,  improper. 

In  Qoodm  v.  Canal  Co.,  18  0.  S..  183,  the  court  say:  ''Whon 
the  interests  of  a  director  of  a  corporation  Ix^co^ne  antagooistic  to 
the  interests  of  the  corpora tiont  he  ceases  to  have  any  right  or 
authority  to  act  for  the  corporation  and  is  guilty  of  a  breach  of 
titist,  and  a  court  of  eq^iity  will  set  his  acts  aside  at  the  instance 
of  stockholders  who  mv  daninilied  there!>y." 

The  same  doctrine  is  substantially  held  in 

BolUnfj  Stock  Co.  v.  R.  E.  Co.,  34  0.  S.,  460. 

Rome  V.  Bank,  46  0.  S.,  504. 

Gaiman  E.  E.  Co.  v.  Kdky  et  cU,  77  111.,  426. 

In  First  National  Bank  \\  Oifford,  47  Iowa,  575,  the  court  say: 

•*The  officers  of  a  corporation  cannot,  at  the  same  time,  and 
"With  respect  to  the  same  transaction,  in  which  both  the  company 
and  they  themselves  individually  are  interested,  act  for  themselves 
and  the  corporotion,  and  if  they  so  assume  to  act,  their  acts  are 
not  binding  on  the  corporation." 

Upon  the  whole,  1  think  the  note  should  be  disallowed  and  can- 
celed and  the  amount  credited  on  Mr.  Marshalfs  indebtedness  to 
the  company. 


M 
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TAXES  OMITUDD  BY  REASON  OP  TtlE  USE  OF  WRONG  FORMS. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term.] 

The  German  Mutual  Insurance  Company  v.  John  H.  Gibson, 

Treasurer. 

The  Cincinnati  Equitable  Insurance  Company  v.  John  H. 
Gibson,  Treasurer. 

Decided,  April,  1903. 

1.  Sections  2781,  2781a  and  2782  are' not  statutes  of  limitetion,  but 
remedial  statutes,  allowing  the  state  and  its  collection  officers  to  compel 
the  collection  of  taxes  wrongfully  omitted. 

2.  The  submission  to  property  owners  of  wrong  forms  for  makin^s^  their  tax 
returns  does  not  estop  the  state  from  compelling  the  payment  of  back 
taxes,  omitted  because  of  the  use  of  such  wrong  forms. 

Dempsey^  J. 

The  judgments  of  the  court  at  Special  Term  in  the  two  above 
eases  are  affirmed  on  the  opinions  of  the  Judge  who  eat  at  Special 
Term. 

The  point  made  at  chambers  in  the  first  entitled  ease  that 
Section  2781a,  in  its  effect  upon  the  provisions  of  Section  2782, 
was  retroactive  and  operated  to  destroy  the  peace  and  repose  of  tax- 
payers who  relied  upon  the  finality  of  their  returns  under  Section 
2782,  the  court  does  not  find  well  taken.  In  the  judgment  of  the 
court,  none  of  these  Sections  2781,  2781a^  or  2782  is  to  be  con- 
sidered as  a  statute  of  limitation  barring  the  right  of  the  state  to 
enforce  its  claims  for  taxes,  but  rather  as  remedial  statutes  enabling 
the  state  and  its  collection  officers  to  compel  the  pajrment  of  taxes 
wrongfully  omitted  to  be  paid. 

As  to  a  second  point  made  that  because  of  certain  blanks  and  forms 
submitted  by  the  county  offici'als,  the  defendant  company  had  con- 
formed its  returns  and  shaped  its  business  to  meet  those  forms,  and 
it  would  be  inequitable  now  to  compel  the  payment  of  back  taxes 
omitted  because  of  those  forms,  the  court  holds  that  this  is  in  fa<;t 
a  plea  of  estoppel,  and  the  rule  is  well  settled  that  the  state  can 
not  be  estopped  in  the  assertion  of  its  legal  right  and  claims  because 
of  the  mistakes  or  omissions  of  its  officers  and  servants. 

Sayhr  &  Sayler,  for  plaintiff  in  error. 

Wilson,  Cosgrave  &  Jones,  Alfred  B,  Benedict  and  Edward  Bar^ 
ion,  for  defendant  in  error.. 
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INVAUD  SECTIONS  IN  TtlE  NEW  MUNICIPAL  CODE. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term.] 

Theodore  Horstman,  on  Behalf  of  the  City  of  Cincinnati, 
V.  The  Cincinnati  Street  Railway  Company. 

Decided,  April  28,  1908. 

Constitutional  Law — Statutes  of  Limitation — Grants  or  Franchises — Re- 
grants  of —  Retroactive  Legislation  —  Nuisance  —  Sections  j/  and  137, 
Municipal  Code  -Act  of  April  22  y  1896 — Sections  ////  and  1778,  R.  S. — 
Quo  U^arranio — Injunction. 

1.  The  latter  part  of  Section  81  of  the  Municipal  Code,  passed  October  22, 

1902,  reads  as  follows : 

"All  unexpired  grants  of  rights  or  franchises  heretofore  made  by 
any  municipality,  in  accordance  with  the  provisions  of  any  statute  or 
act  of  the  General  Assembly  existing  at  the  time  when  they  were  made, 
and  which  have  been  accepted,  and  where  money  has  been  expended  in 
good  faith  on  account  thereof,  are  hereby  regranted  for  such  unexpired 
portions  of  the  respective  periods  of  the  original  grants,  in  accoroance 
with  the  terms  and  conditions  of  the  same ;  any  law  or  part  of  law  to 
the  contrary  notwithstanding.  *' 

If  the  proper  construction  of  this  part  of  Section  81  is  that  it  is  an 
attempt  on  the  part  of  the  General  Assembly  to  validate  the  grant  made 
to  the  defendant  company  under  the  unconstitutional  act  of  April  22, 
1896,  it  is  unconstitutional  and  void,  because  in  violation  of  Article  II, 
Section  26,  of  the  Constitution  of  Ohio,  which  declares  that  *'al1  laws 
of  a  general  nature  shall  have  a  uniform  operation  throughout  the 
state  '* ;  and  Article  XIII,  Section  1,  of  the  same  Constitution,  which 
declares  that  "the  General  Assembly  shall  pass  no  special  act  conferring 
corporate  power. " 

2.  The  part  of  Section  81  previously  referred  to  can  not  be  upheld  as  fall- 

ing within  the  proviso  of  Article  II,  Section  28,  of  the  Constitution, 
which  declares  that — 

"The  General  Assembly  shall  have  no  power  to  pass  retroactive 
laws  or  laws  impairing  the  obligation  of  contracts,  but  may  by  fi;eneral 
laws  authorize  courts  to  carry  into  effect  upon  such  terms  as  shall  be 
just  aod  equitable  the  manifest  intention  of  the  parties  and  officers,  by 
curing  omissions,  defects  and  errors  in  instruments  and  proceedings 
arising  out  of  their  want  of  conformity  with  the  laws  of  this  state. " 

a  In  Section  187  of  the  Municipal   Code,  passed  October  22,  1902,  it  is 
declared  that — 

"No  action,  as  provided  in  Sections  1777  and  1778,  to  enjoin  the 
performance  of  a  contract  or  the  payment  of  any  bonds  heretofore  or 
nereafter  entered  into  or  issued  by  a  municipal  corporation,  shall  be 
brought  or  maintained  unless  such  action  is  commenced  within  one  year 
from  the  date  of  such  contract  or  bonds,  and  this  provision  shall  apply 
to  pending  cases.*' 

If  by  the  proper  construction  of  this  section  it  is  applicable  to  the 
present  case,  it  is  to  that  extent  invalid. 
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4.  The  principle  is  well  settled  that  while  the  Legislature  may  shorten  the 
time  within  which  suits  to  enforce  existing  causes  of  action  may  be 
commenced,  yet  a  reasonable  time  must  be  given  by  the  new  law  for  the 
commencement  of  the  suit  before  the  bar  takes  effect ;  and  a  fortiori  is 
it  beyond  the  power  of  the  Legislature  to  shorten  such  period  of  time, 
make  the  law  retroactive  in  its  operation,  and  order  the  dismissal  of 
cases  pending  at  the  time  the  law  is  passed. 

6.  The  constitutionality  of  an  act  depends  upon  its  operation  and  effect, 
and  not  upon  the  form  it  may  be  made  to  assume  ;  and  if  the  effect  of 
Section  137,  as  above  set  forth,  is  to  dismiss  the  present  case,  then  so 
far  as  the  City  of  Cincinnati  and  the  taxpayers  therein  are  concerned, 
the  section  makes  valid  a  grant  made  to  the  defendant  under  an  uncon- 
stitutional law,  as  neither  the  city  nor  the  taxpayers  therein  have  any 
right  to  be  heard  in  court  to  question  its  validity.  In  such  event,  while 
the  section  in  form  would  be  a  statute  of  limitation,  its  effect  would  be 
to  make  a  grant,  as  is  done  in  Section  81. 

6.  The  unlawful  la3ring  of  tracks  and   the  operation  on  the  same  in  the 

streets  of  a  city  is  a  public  nuisance,  and  no  statute  of  limitation  runs 
against  a  public  nuisance. 

7.  The  rights  conferred  by  Section  1777  and  Section  1778  are  radically  dif- 

ferent from  the  rights  conferred  by  Section  6762  and  Section  6768,  relat- 
ing to  proceedings  in  quo  warranto. 

Smith,  J.;  Dempsey,  J.,  and  Ferris,  J.,  concur. 

This  case  was  before  us  on  a  previous  occasion  on  a  demurrer 
to  tlie  answer,  which  raised  the  question  whether  the  law  popularly 
known  as  the  "Rogers  Law,"  under  which  the  defendant  asserts 
its  right  to  act  in  the  manner  complained  of  by  plaintiff,  is  a  con- 
stitutional enactment.  The  decision  of  the  court  was  that  the  law 
was  unconstitutional,  and  the  case  remanded  to  special  term  for 
further  proceedings.  Horstman  v.  Street  Railway  Co,,  12  Ohio 
Decisions,  756. 

Subsequently  at  special  term,  by  leave  of  court,  the  defendant 
filed  an  amended  answer  setting  up  four  defenses  in  addition  to 
the  defense  made  in  the  original  answer,  and  the  plaintiff  having 
filed  demurrers  to  these  defenses,  the  demurrers  were  reserved  to 
general  term,  and  the  questions  raised  by  the  same  are  now  before 
us  for  decision. 

Preliminary  to  the  argument  of  the  questions  raised  by  the  ad- 
ditional defenses  set  up  in  the  amended  answer,  counsel  for  defend- 
ant have  reargued  at  great  length,  both  orally  and  by  brief,  the 
question  of  the  constitutionality  of  the  "Rogers  Law."  Our  de- 
cision upon  that  question  was  the  result  of  careful  study,  and  the 
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reargament  has  not  tended  to  disturb  our  confidence  in  the  cor- 
rectness of  our  former  conclusions.  We  believe  such  conclusions 
to  be  unquestionably  sound  and  the  argument  set  forth  to  sustain 
them  unanswerable. 

We  proceed,  therefore,  to  the  consideration  of  the  new  questions 
raised  by  the  additional  defenses  set  up  in  the  amended  answer,  and 
we  shall  consider  them  not  in  the  order  in  which  they  appear  in 
the  amended  answer,  but  rather  in  the  order  which  a  logical  dis- 
cussion of  the  questions  raised  by  them  would  suggest  as  the  most 
proper. 

Subsequently  to  the  decision  in  this  case,  declaring  the  **Rogers 
Law*'  unconstitutional,  the  General  Assembly  of  the  state  met  in 
special  session,  pursuant  to  a  call  of  the  Governor,  for  the  purpose 
of  revising  the  municipal  code  of  the  state,  and  on  October  22, 
1902,  it  enacted  such  revised  code  which  contained  in  Section  31 
the  following  language: 

"Nothing  herein  contained  shall  be  construed  to  impair  the 
rights  of  abutting  property  ovmers,  where  unnecessary  or  additional 
burdens  are  placed  upon  the  streets  by  operation  of  any  grants 
herein  authorized  to  be  made,  and  nothing  in  this  act,  or  any  part 
thereof,  shall  be  construed  to  impair  or  enlarge  the  rights  of  any 
corporation  now  using  the  streets  of  any  municipality  in  the  state 
under  authority  of  any  law  now  or  hereafter  in  force ;  but  all  un- 
expired grants  of  rights  or  franchises  heretofore  made  by  any  mu- 
nicipality, in  accordance  with  the  provisions  of  any  statute  or 
act  of  the  General  Assembly  existing  at  the  time  when  they  were 
made,  and  which  have  been  accepted  and  where  money  has  been  ex- 
pended in  good  faith  on  account  thereof,  are  hereby  regranted  for 
-such  unexpired  portions  of  the  respective  periods  of  the  original 
grants  in  accordance  with  the  terms  and  conditions  of  the  same ; 
Any  law,  or  part  of  law,  to  the  contrary  notwithstanding/' 

It  is  contended  by  the  defendant  that  the  latter  part  of  the 
section  beginning  with  the  words,  *T)ut  all  unexpired  grants  of 
rights  or  franchises  heretofore  made  by  any  municipality,  etc., 
etc.,"  confirms  and  regrants  all  street  railroad  franchises  previously 
made  under  unconstitutional  laws  and  thereby  validates  the  grant 
made  under  the  "Rogers  Law"  to  the  defendant  company. 

Assuming  for  the  purpose  of  discussion,  without  expressing  an 
opinion  that  such  is  the  effect  of  this  part  of  Section  31, 
we  are  immediately  confronted   with  the   question   whether  the 
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power  to  make  such  a  grant  is  not  forbidden  to  the  (Jeneral  As- 
sembly by  the  Constitution  of  the  state. 

The  defendant  contends  that  such  legislation  is  constitutional, 
and  bases  its  contention  upon  the  proposition  that  *%e  General 
Assembly  has  complete  control  of  the  municipal  corporations  of 
the  state  and  also  of  the  streets  and  highways  within  such  munic- 
ipal limits,  so  far  at  least  as  to  make  valid  grants  or  regrants  di- 
rectly to  and  in  favor  of  street  railway  corporations  instead  of  do- 
ing so  indirectly  through  the  municipal  agencies.^' 

If  we  admit  for  the  purpose  of  argument  that  this  proposition 
generally  speaking  is  sound,  yet  it  is  beyond  dispute  that  it  is 
subject  at  least  to  two  most  important  limitations. 

1.  As  streets,  municipalities  and  street  railroad  franchises  are 
all  subjects  of  a  general  nature,  such  a  grant  must  be  by  a  law 
which  operates  uniformly  throughout  the  state;  otherwise  it  would 
violate  Article  II,  Section  26  of  the  Constitution,  which  declares 
that  "all  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state,"  and 

2.  As  Article  XIII,  Section  1  of  the  Constitution,  which  de- 
clares that  "the  General  Assembly  shall  pass  no  special  act  con- 
ferring corporate  power"  applies  to  both  municipalities  and  private 
corporations  such  as  street  railroad  companies,  any  grant  of  street 
railroad  franchises  to  such  companies  operating  in  municipalities 
must  be  so  generally  applicable  to  municipalities  and  street  rail- 
road companies  as  not  to  be  a  special  act  conferring  corporate  power 
and  therefore  forbidden  by  this  constitutional  prohibition. 

The  curative  provision  of  Section  31  violates  both  of  these  limi- 
tations to  which  we  have  just  referred:  "All  unexpired  grants 
of  rights  or  franchises  heretofore  made  by  any  municipality,  etc.," 
under  any  unconstitutional  law  are  made  valid  or  regranted. 
Therefore,  whether  the  law  under  which  the  street  railway  grant 
was  made,  violated  the  provision  of  the  Constitution  that  "All 
laws  of  a  general  nature  shall  have  a  uniform  operation  through- 
out the  state,"  or  whether  it  violated  the  provision  that,  "The 
General  Assembly  shall  pass  no  special  act  conferring  corporate 
powers";  nevertheless,  the  grant  is  declared  to  be  valid  and  bind- 
ing on  the  municipality  and  the  people  inhabiting  the  same ;  and, 
as  the  grant  under  the  Rogers  Law  is  invalid,  because  made  under  a 
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law  which  violated  this  latter  provision  of  the  Constitution,  by 
force  of  this  curative  section  it  becomes  valid. 

It  will  be  observed  that  this  law  has  no  future  operation.  It 
simply  regrants  all  unconstitutional  grants  heretofore  made.  If  it 
had  been  given  a  prospective  as  well  as  a  retrospective  operation,  it 
would  be  simply  a  re-enactment  of  the  Rogers  Law.  As  it  stands  it 
is  a  re-enactment  of  the  Rogers  Law  limited  in  its  operation  to  the 
past. 

The  unconstitutionality  of  such  a  law  is  self-evident.  The  con- 
tention that  it  is  constitutional  proceeds  upon  the  theory  that  the 
General  Assembly  controls  the  Constitution,  instead  of  the  Con- 
stitution controlling  the  Greneral  Assembly;  that  an  unconstitu- 
tional law  can  be  constitutionally  vitalized  by  repassing  it;  and 
that  'SL  grant  made  under  an  unconstitutional  law  can  be  made 
valid  by  a  declaration  by  the  General  Assembly  that  it  shall  be 
considered  valid. 

It  might  as  well  be  claimed  that  a  fake  statement  can  be  made 
true  by  repeating  it,  or  that  a  thing  which  does  not  exist  may  be 
brought  into  existence  by  the  mere  insistence  that  it  shall  exist. 

The  extended  arguments  in  this  case  assume  that  the  question 
of  the  constitutionality  of  that  part  of  Section  31  which  we  have 
been  considering  is  a  new  question  in  this  state.  But  it  is  not.  It 
has  been  passed  upon  adversely  to  the  contention  of  the  defendants 
by  our  Circuit  Court  in  Knorr  v.  The  City  of  Cincinnaii  and 
Miller  et  al,  5  C.  C,  609;  and  this  decision  was  affirmed  by  our 
Supreme  Court  in  27  W.  L.  B.,  64  and  187. 

In  that  case  the  Board  of  Public  Improvements  in  Cincin- 
nati awarded  a  street  railroad  franchise  to  Isaac  J.  Miller,  although 
Simeon  M.  Johnson  was  the  lowest  bidder  for  the  same,  on  the 
ground  that  the  consents  of  the  property  owners  along  the  route 
were  consents  filed  for  the  grant  of  the  franchise  to  Miller,  arid 
to  no  one  else. 

Thereupon  an  action  of  injunction  was  begun  in  the  Common 
Pleas  Court  of  Hamilton  County  by  Knorr,  a  taxpayer,  against 
the  City  of  Cincinnati  and  Miller,  to  enjoin  the  operation  of  the 
franchise  by  Miller,  on  the  ground  that  consents  when  filed  inure 
to  the  lowest  bidder  and  can  not  be  restricted  to  any  particular 
bidder. 
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The  common  pleas  court  (Shroder,  J.)  sustained  the  conten- 
tion of  plaintiff.    Enorr  v.  Miller  et  al,  25  W.  L.  B.,  128. 

The  case  was  then  appealed  to  the  circuit  court.  But  subse- 
quently to  the  decision  in  the  common  pleas  court,  and  before  the 
case  was  heard  in  the  circuit  court  Miller  and  his  associates  went 
to  the  General  Assembly  and  secured  the  passage  of  a  curative 
law  validating  the  grant  to  him.  The  law  was  passed  April  10, 
1891,  and  appears  in  the  opinion  in  the  case  in  the  circuit  court, 
5  C.  C,  612,  and  reads  as  follows: 

"Section  1.  That  in  all  cases  where,  in  cities  of  the  first  grade 
of  the  first  class,  the  council  has  heretofore,  by  ordinance,  estab- 
lished any  street  railroad  route  and  declared  the  conditions  upon 
which  a  street  railroad  should  be  constructed  and  operated  upon 
and  along  such  route,  and  due  publication  of  a  notice  has  been 
made  calling  for  proposals  to  construct  and  operate  such  street  rail- 
road to  be  awarded  to  any  corporation,  individual  or  individuals 
that  should  agree  to  carry  passengers  thereon  at  the  lowest  rates  of 
fare,  and  the  proposal  of  a  bidder  who  obtained  and  filed  the 
written  consents  of  the  owners  of  the  majority  of  the  feet  front  of 
property  of  such  street  on  the  line  of  the  route,  has  been  accepted 
thereon,  and  an  ordinance  passed  granting  to  such  bidder  the  fran- 
chise to  construct  and  operate  such  street  railroad,  and  such  bidder 
has  accepted  the  same,  and  entered  into  a  written  contract  with 
such  municipal  organization  to  construct  and  operate  such  street 
railroad,  said  ordinance  and  grant,  contract  and  franchise  shall  be 
deemed  and  held  in  all  respects  to  be  valid  and  binding,  notwith- 
standing the  submission  of  another  bid  at  such  letting,  by  a  bidder 
proposing  to  carry  passengers  on  such  route  at  a  lower  rate  of 
fare,  who  failed  and  neglected  to  obtain  and  file  the  written  con- 
sents of  any  of  the  property  owners  on  the  line  of  said  route.'* 

The  circuit  court  held  the  law  to  be  unconstitutional  on  the 
ground  that  it  violated  Article  XIII,  Section  1  of  the  Constitu- 
tion, which  forbids  the  passage  of  any  special  law  conferring  cor- 
porate power,  and  this  decision  was  affirmed  without  report  by  our 
Supreme  Court.     (27  W.  L.  B.,  64  and  187.) 

An  examination  of  the  record  and  briefs  in  that  case  discloses 
that  the  main  point  relied  upon  in  the  attack  upon  the  constitu- 
tionality of  the  law  was  that  it  was  a  special  act  conferring  cor- 
porate power,  and  the  briefs  in  that  case  read  as  if  they  were 
written  for  this  case.     The  argument  and  even  the  authorities 
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cited  to  sustain  the  law  are  almost  identical  with  the  argument  and 
authorities  relied  upon  in  this  case. 

Only  a  brief  examination  of  the  authorities  cited  by  defendant 
to  sustain  the  constitutionality  of  this  curative  law  is  necessary 
to  show  their  inapplicability  to  the  case  at  bar. 

In  the  case  of  Kumler  v.  Silsbee,  38  0.  S.,  446,  an  ordinance 
of  the  city  of  Cincinnati  had  been  passed  purporting  to  authorize 
Samuel  Silsbee,  his  associates,  etc.,  to  lay  pipes  in  the  streets  of 
Cincinnati  for  the  purpose  of  supplying  the  public  with  steam 
heat  and  power  in  accordance  with  thd  method  known  as  'The 
HoUy  System  of  Steam  Heating  in  cities.'*  Before  any  step  had 
been  taken  by  Silsbee  the  act  of  March  25,  1880  (77  0.  L.,  83), 
was  passed,  which  reads  as  follows: 

"AN    ACT 

"To  authorize  municipal  corporations  to  use  or  grant  the  use  of 
the  streets,  avenues,  alleys  and  public  places  for  certain  purposes. 

"Section  1.  Be  it  enacted  by  the  Oeneral  Assembly  of  the 
State  of  Ohio,  That  any  municipal  corporation  may,  by  ordi- 
nance, use  or  grant  the  use  of  its  streets,  avenues,  alleys,  lanes  and 
public  places,  to  lay  pipes  and  drains  under  the  surface  thereof, 
to  be  used  for  the  purpose  of  supplying  its  inhabitants  with  heat 
and  power  upon  such  terms  as  such  corporation  may  deem  proper. 

"Section  2.  That  in  all  municipal  corporations  which  may 
have  heretofore,  by  ordinance,  authorized  the  use  by  any  person 
or  corporation  of  the  streets,  avenues,  alleys,  lanes  and  public 
places  of  such  municipal  corporation  for  the  purpose  of  laying 
pipes  and  drains  below  the  surface  thereof  to  convey  and  supply 
its  inhabitants  heat'  and  power,  such  ordinance  shall  be  held  as 
valid  and  binding  as  if  the  power  in  all  such  municipal  corpo- 
rations to  so  grant  such  use  of  its  streets,  avenues,  alleys  and  public 
places  has  been  expressly  enumerated  in  the  General  Municipal 
Corporation  Act  now  in  force;  provided  that  the  councils  of  such 
corporations  are  empowered  to  regulate  by  ordinance,  at  intervals 
of  five  years,  the  price  which  such  person  or  company  may  charge 
for  such  heat  or  power. 

"Section  3.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.'' 

It  will  be  observed  that  this  statute  differs  from  the  stattite  in 
the  case  at  bar  in  two  respects:  (1)  The  Legislature  had  the 
power  in  the  first  instance  to  have  granted  the  authority  which  had 
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been  exercised  by  the  city  of  Cincinnati.  There  would  have  been 
no  constitutional  objection  to  such  a  grant.  (2)  The  statute  mak- 
ing the  grant  was  not  special,  but  general,  as  it  operated  not 
alone  on  past  transactions,  but  also  upon  transactions  in  the 
future. 

Upon  the  first  point  the  court  said : 

"A  statute  granting  authority  to  lay  pipes  for  the  purposes 
specified  in  the  streets  of  municipal  corporations  would  be  clearly 
authorized  by  the  general  grant  of  legislative  power  and  where  a 
statute  does  not  infringe-  upon  any  constitutionai  inhibition,  the 
Legislature  is  the  sole  judge  as  to  the  form  it  may  assume;'* 

and  upon  the  second  point  it  said : 

"The  further  claim  is  made  that  the  statutory  provision  con- 
fers corporate  power  and  being  special  violates  the  Constitution, 
Article  XIII,  Section  1.  But  the  statute  is  general  and  not  special. 
Eev.  Stats.,  123,  note." 

In  the  case  of  Louisville  Trust  Co.  v.  The  City  of  Cincinnati, 
76  Fed.  Rep.,  296,  the  city  of  Cincinnati  had,  in  1871  and  1872, 
without  authority  of  law,  made  certain  grants  of  street  railroad 
fmnchises  to  the  Cincinnati  Inclined  Plane  Railway  Company, 
which  was  organized  under  the  steam  railway  law.  Subsequently 
the  Legislature  passed  a  curative  law  which  validated  such  grants. 
The  law,  however,  as  in  the  Silsbee  case,  was  one  which  the  Legisla- 
ture was  not  forbidden  from  passing  in  the  first  instance;  it  was 
not  special  but  general,  and  operated  not  only  on  past  grants  but 
also  on  future  grants,  the  language  of  the  act  being: 

"Any  inclined  plane  railway  or  railroad  company  heretofore  or 
that  may  hereafter  be  organized  under  the  act  of  May  1,  1852, 
shall  have  power,  etc.,  etc." 

The  court  held  such  a  law  not  to  be  a  special  act  conferring 
corporate  power.  The  difference  between  that  act  and  the  one  at 
bar  is  manifest. 

The  cases  of  Einch  v.  City  of  Cincinnati,  aflBrmed  by  the  Su- 
preme Court  in  31  W.  L.  B.,  252,  and  Bode  v.  City,  5  C.  C,  382, 
and  City  v.  Anderson,  52  0.  S.,  600,  involved  the  constitutionality 
of  the  curative  act  found  in  90  0.  L.,  5  and  6. 
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In  Campbell  v.  Cincinnati,  49  0.  S.,  463,  the  Supreme  Court 
had  held  that  the  requirement  of  Section  1694,  Rev.  Stats.,  that 
ordinances  of  a  permanent  nature  ehall  be  fully  and  distinctly  read 
on  three  diflferent  days  is  mandatory,  and  that  where  this  statutory 
role  was  dispensed  with  and  a  number  of  ordinances  to  condemn  and 
improve  property  were  voted  upon  at  the  same  time  without  a  divi- 
sion of  the  question,  the  action  was  illegal  and  the  assessments 
made  with  respect  thereto  invalid. 

To  cure  the  irregularity  in  such  proceedings  the  law  found  in 
90  0.  Il,  586,  was  passed,  and  was  upheld  by  the  courts. 

The  opinions  of  the  courts  are  not  reported,  but  they  were  un- 
doubtedly based  upon  one  or  both  of  two  grounds : 

1.  That  the  Legislature  could  in  the  first  instance  have  dis- 
pensed with  this  formality  in  the  passage  of  ordinances,  and  there- 
fore it  had  the  power  to  subsequently  validate  any  action  of  the 
city  authorities  which  had  been  taken  in  disregard  of  this  for- 
mality. 

2.  That  the  legislation  was  authorized  by  Article  II,  Section  28 
of  the  Constitution,  which  declares  that  while  the  General  Assem- 
bly shall  have  no  power  to  pass  retroactive  laws  yet  it  may : 

«♦  *  by  general  laws  authorize  courts  to  carry  into  effect  upon 
such  terms  as  shall  be  just  and  equitable  the  manifest  intention  of 
parties  and  officers,  by  curing  omissions,  defects  and  errors  in  in- 
struments and  proceedings  arising  out  of  their  want  of  conformity 
with  the  laws  of  this  state.'^ 

The  principle  declared  in  the  so-called  bounty  cases,  decided  in 
Cass  Township  v.  Dillon,  16  0.  S.,  391 ;  State,  ex  rel  Anderson,  v. 
Harris  et  al,  17  0.  S.,  608;  and  State,  ex  rel  Bates,  v.  Richland 
Tp.,  20  0.  S.,  369,  has  clearly  no  application  to  the  case  at  bar. 

The  latter  case  may  be  taken  as  a  type  of  all  of  them.  In  that 
case  the  General  Assembly  passed  an  act  which  provided: 

'TThat  the  commissioners  of  the  several  counties,  the  trustees  of 
the  several  townships,  and  the  city  councils  of  the  several  cities  of 
this  state  are  hereby  authorized  and  required  to  issue  to  each  re- 
enUsted  veteran  volunteer,  who  has  been  heretofore  credited  upon 
the  quota  of  such  county,  township  or  city,  or  any  ward  of  such 
city,  under  any  requisition  of  the  President  of  the  United  States 
for  volunteers  during  the  late  rebellion,  and  who  has  not  received 
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any  local  bounty,  upon  said  re-enlistment,  a  bond,  for  the  sum  of 
one  hundred  dollars,  bearing  six  per  cent,  interest,  redeemable, 
etc/' 

It  wsiR  contended  that  the  law  wa«  unconstitutional  because 
retrospective.    In  disposing  of  this  objection,  White,  J.,  said : 

^^This  objection  was  made  to  another  statute  belonging  to  the 
same  ckss  as  those  now  in  question,  in  the  case  of  The  State,  ex  rel 
Anderson,  v.  Harris  et  al  (17  0.  S.,  608),  and  was  held  to  be 
invalid.  It  was  said  in  that  case  that  the  validity  of  the  kw  did 
not  depend  on  the  existence  of  power  in  the  Legislature  to  create 
a  contract  between  the  county  and  the  volunteers;  nor  was  it  an 
act  which  impaired  vested  rights  or  the  validity  of  contracts.  The 
authority  for  the  act  was  found  in  the  general  grant  of  legislative 
power  which  includes  taxation  in  all  its  forms,  both  general  and 
local  unless  restrained  by  other  parts  of  the  Constitution. 

*The  duty  imposed  upon  the  municipal  subdivision  of  the  state 
does  not  arise  out  of  any  contract  relation  supposed  to  exist  between 
them  and  the  volunteers,  hvi  is  devolved  upon  them  by  the  Legislor 
ture  in  the  exercise  of  the  taxing  power  of  the  state  and  of  the 
power  of  apportioning  taxation/' 

As  it  is  not  and  could  not  be  contended  that  the  curative  law  in 
the  case  at  bar  could  be  sustained  under  the  taxing  power  of  the 
state,  these  bounty  cases  have  no  applicability  in  this  case. 

In  the  case  of  State,  ex  rel,  v.  Hoffman,  35  0.  S.,  435,  a  munic- 
ipal corporation  in  exercising  the  power  of  assessment'  to  pay  for 
a  public  improvement  levied  the  assessment  upon  property  which 
was  not  subject  to  be  charged  therewith,  and  in  a  suit  brought 
to  enforce  the  assessment  the  property  thus  charged  was  ordered  to 
be  sold  to  pay  the  same.  Subsequently  the  Legislature  passed  an 
act  to  relieve  the  property  thus  ordered  to  be  sold  by  requiring  the 
amount  improperly  charged  thereon  to  be  paid  out  of  the  funds 
of  the  corporation,  and  the  legislation  was  sustained  on  the  prin- 
ciple declared  in  The  State,  ex  rcl,  v.  The  City  of  CirclevUle,  20 
0.  S.,  362,  one  of  the  so-called  bounty  cases  to  which  reference  has 
previously  been  made.  As  that  case  was  sustained  on  the  ground 
that'  the  power  exercised  was  a  proper  exercise  of  the  taxing  power 
of  the  state,  it  is  clear  that  State,  ex  rel,  v.  Hoffman  can  be  of  no 
assistance  to  defendant  in  sustaining  the  curative  law  now  under 
examination. 
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A  nuinber  of  cases  decided  in  the  federal  courts  and  of  which 
New  Orleans  v.  Clark%  95  U.  S.,  544,  and  Read  v.  PlatUmouth, 
107  TJ.  S.,  568,  are  typical,  have  been  cited  by  the  defendant  as 
establishing  a  principle  which  sustains  the  present  curative  law; 
but  an  examination  of  those  cases  will  show  that  the  principle  has 
no  such  application. 

In  the  former  case  bonds  were  issued  for  work  done  in  the 
interest  of  a  city  and  the  bonds  being  found  illegal  because  of 
some  irregularity  in  their  issue  they  were  legalized  by  an  act  of  the 
Legislature.  The  United  States  Supreme  Court  upheld  the  act 
on  the  same  ground  that  the  decision  in  the  bounty  cases  was 
based,  viz. :  that  the  power  of  the  Legislature  to  pass  such  an  act 
fell  within  the  taxing  power  of  the  state;  and  upon  the  further 
ground  that  the  bonds,  **were  issued  for  work  done  in  its  (the 
city's)  interest,  of  a  nature  which  the  city  required  for  the  conveni- 
ence of  its  citizens,  and  which  its  charter  authorized.  It  was  there* 
fore  competent  for  the  Legislature  to  interfere  and  impose  the 
payment  of  the  claim  upon  the  city.  The  books  are  full  of  cases 
where  claims,  just  in  themselves,  but  which  from  some  irregularity 
or  omission  in  the  proceedings  by  which  they  were  created,  could 
not  be  enforced  in  the  courts  of  law,  have  been  thus  recognized 
and  their  payment  secured.  The  power  of  the  Legislature  to  re- 
quire the  payment  of  a  claim  for  which  an  equivalent  has  been 
received,  and  from  the  payment  of  which  the  city  can  only  escape 
on  technical  grounds,  would  seem  to  be  clear.'* 

In  Read  v.  Plattsmouth,  107  TT.  S.,  bonds  were  without  author- 
ity of  law  issued  by  a  city  in  Nebraska,  for  the  purpose  of  raising 
money  wherewith  to  construct  a  high  school  building  within  her 
limits.  They  were  sold  and  the  proceeds  applied  accordingly. 
Subsequently  the  Legislature  legalized  the  proceedings  of  the  city. 

In  upholding  the  legislation,  Mr.  Justice  Matthews  placed  the 
decision  upon  tiie  same  ground  as  that  upon  which  New  Orleans  v. 
Clark  was  decided,  and  in  considering  the  objection  that  the  law 
WHS  a  special  law  conferring  corporate  power  said : 

^As  the  city  of  Plattsmouth  was  bound  by  force  of  the  trans- 
action to  repay  to  the  purchaser  of  its  void  bonds  the  consideration 
received  and  used  by  it,  or  a  legal  equivalent,  the  statute  which 
recognized  the  existence  of  that  obligation,  and  by  confirming  the 


36  SUPERIOR  COURT  OF  CINCINNATI. 

Ilorstman  v.  Cincinnati  Street  Railway  Co.       [Vol.  I,  N.  S. 

bonds  themselves,  provided  a  medium  for  enforcing  it  according 
to  the  original  intention  and  promise  can  not  be  said  to  be  a  spe- 
cial act  conferring  upon  the  city  any  new  corporate  power.  No 
addition  is  made  to  its  enumerated  or  implied  corporate  faculties; 
no  new  obligation  is  in  fact  created.  The  language  of  the  Consti- 
tution forbidding  special  legislation  of  thai  description  evidently 
refers  to  grants  of  authority  to  be  exercised  by  the  body  itself  and 
in  the  future  and  a  consideration  of  the  evil  to  be  remedied  by  the 
prohibition,  will  confine  it  to  grants  of  that  character,  and  will 
not  include  a  stattite  like  that  now  under  discussion.'* 

The  principle  declared  in  these  cases  is  that  where  the  state  or  a 
subdivision  of  the  state  has  received  money  under  an  unconstitu- 
tional law,  and  issued  bonds  for  the  payment  of  the  same,  an 
implied  contract  arises  to  repay  the  same,  and  the  General  Assem- 
bly by  a  subsequent  law  may  afford  the  holders  of  the  bonds  a 
remedy  by  which  they  may  recover  back  the  money  which  the  state 
or  its  subdivision  holds.  As  said  by  Justice  Matthews  in  Read  v. 
Plattsmouth : 

'^The  act  in  question  so  far  as  it  relates  to  the  bonds  in  suit  does 
not  confer  any  corporate  power  upon  the  city  in  the  sense  of  the 
Constitution  of  the  State.  The  statute  operates  upon  the  transac- 
tion itself,  which  had  already  previously  been  consummated,  and 
seeks  to  give  it  a  character  and  effect  different  in  it's  legal  aspect 
from  that  which  it  had  when  it  was  in  force." 

But  if  the  act  ^^ grants  authority  to  be  exercised  by  the  body 
itself  and  in  the  future,"  then  the  act  is  unconstitutional  as  being 
a  special  act  conferring  corpoiute  power. 

In  the  case  at  bar  the  city  of  Cincinnati  has  received  no  money 
or  property  of  the  defendant  for  which  it  has  given  no  equivalent, 
ind  even  if  it  had,  the  act  seeking  to  validate  this  street  railroad 
franchise  grants  corporate  powers  to  both  the  city  and  the  defendant 
company  to  be  exercised  "in  the  future.'*  Clearly  this  line  of  deci- 
sions can  be  of  no  assistance  to  the  defendant. 

The  latest  decision  which  it  is  claimed  falls  within  the  line  of 
decisions  just  referred  to  is  that  of  Life  Ins,  Co.  v.  Bd.  of  Com'rs, 
Cuyahoga  County,  106  Fed.,  123,  in  which  the  constitutionality  of 
the  act  which  undertook  to  validate  ther  bonds  issued  for  armory 
purposes  was  upheld.  The  same  question  is  now  before  this  court 
in  another  case,  and  we,  therefore,  express  no  opinion  now  upon  the 
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question  thus  raised.  But  if  the  case  of  Life  Ins.  Co.  v.  Bd.  of 
Com'rs,  Cuyahoga  County  was  correctly  decided,  it  was  becaofle 
the  facts  of  the  case  made  the  principle  in  New  Orleans  v.  Clark 
and  Read  v.  PUUtsmouth  applicable.  As  we  have  seen  that  that 
principle  is  not  applicable  in  the  case  at  bar  the  decision  in  Life 
Ins.  Co.  V.  Bd.  of  Com'rs,  Cuyahoga  County  has  no  application 
to  this  case. 

The  statement  previously  made  that  the  city  has  received  under 
the  grant  made  to  the  defendant  under  the  Rogers  Law  no  money 
or  property  for  which  it  has  not  given  an  equivalent',  is  undoubtedly 
true.  The  money  expended  by  the  defendant  has  been  in  laying 
and  relaying  its  tracks,  which  still  belong  to  it,  and  if  it  has  spent 
any  money  in  constructing  or  reconstructing  power  houses,  such 
work  is  upon  its  own  property  and  does  not  belong  to  the  city. 
Whatever  money  has  been  paid  for  license  fees  by  the  defendant  to 
the  city  has  been  paid  for  the  privilege  of  running  its  cars  in  the 
past  and  collecting  the  revenues  from  the  same,  and  the  defendant 
has  received  under  the  grant  in  this  way  far  more  money  than 
it  has  paid  to  the  city.  It  is  more  than  repaid  for  its  payment  to 
the  city  by  way  of  license  fees. 

But  even  if  the  contrary  were  true,  and  the  city  had  received 
certain  property  or  money  from  the  defendant  for  which  it  had  re- 
ceived no  equivalent — while  such  a  state  of  facts  might  warrant  the 
Legislature  in  the  passage  of  a  curative  law  enabling  the  defendant 
to  recover  back  this  property  or  money,  it  would  not  warrant  the 
Legislature  in  passing  a  curative  law,  the  eflfect  of  which  was  to 
confer  corporate  power  upon  the  city  to  be  exercised  in  the  future — 
in  this  case  a  period  of  over  forty  years. 

Aside  from  any  decided  case  sustaining  the  validity  of- the 
curative  law  under  consideration,  the  defendant  relies  upon  the 
latter  part  of  Article  II,  Section  28  of  the  Constitution  which 
declares  that — 

"The  General  Assembly  shall  have  no  power  to  pass  retroactive 
laws,  or  laws  impairing  the  obligation  of  contracts;  but  may  by 
general  laws  authorize  courts  to  carry  into  effect  upon  such  terms 
as  shall  be  just  and  equitable  the  manifest  intention  of  the  par- 
ties and  officers  by  curing  omissions,  defects  and  errors  in  instru- 
ments and  proceedings  arising  out  of  their  want  of  conformity 
with  the  laws  of  this  state.'* 
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It  will  be  observed  that  the  main  purpose  of  this  section  is  to 
forbid  the  passage  of  retroactive  laws  or  laws  impairing  the  ob- 
ligation of  contracts;  and  that  it  is  only  in  the  latter  part  of  .the 
section  that  the  proviso  appears  which  permits  the  passage  of  cer- 
tain curative  laws. 

But  the  very  language  of  this  proviso  is  opposed  to  the  conten- 
tion of  the  defendant  in  this  case.  The  Legislature  is  granted 
power  to  cure  '^omissions,  defects  and  errors  in  instruments  and 
proceedings  arising  out  of  their  want  of  conformity  with  the  laws 
of  the  state,"  but  not  those  arising  out  of  their  want  of  conformity 
with  the  Constitution  of  the  state,  and  yet  the  construction  of  this 
section  which  the  defendant  insists  upon  would  require  the  sec- 
tion to  read  as  if  it  read  "arising  out  of  their  want  of  conformity 
with  the  laws  and  Constitution  of  the  state." 

It  is  needless  to  say  that  if  the  section  were  sriven  such  a  con- 
struction, it  would  be  the  one  se  tion  in  the  Constitution  which 
would  destroy  the  vitality  of  all  the  others.  It  would  have  been 
unnecessary  to  adopt  the  other  sections;  because  whenever  it  was 
found  that  the  Legislature  had  violated  one  of  the  provisions  of  the 
Constitution,  the  violation  could  be  cured  by  passing  another  law 
of  the  same  effect  as  the  law  first  passed  and  sustaining  the  second 
law  by  the  priviso  in  Article  II,  Section  28. 

The  mere  fact,  too,  that  money  has  been  expended  under  an  un- 
constitutional law  does  not  add  any  force  to  a  curative  law.  If  it 
did,  framers  of  the  Constitution  have  blundered  in  not  adding  to 
most  of  the  sections  a  proviso  that  the  section  shall  be  valid  even 
if  money  has  been  expended  under  a  law  passed  in  violation  thereof. 

Furthermore,  if  the  mere  expenditure  of  money  can  add  force 
to  a  curative  law,  then  the  door  is  wide  open  to  legislate  in  most 
cases  in  disregard  of  the  Constitution  by  first  passing  an  uncon- 
stitutional law,  then  expending  money  under  if,  and  then  repass- 
ing the  law  and  reciting  that  if  money  has  been  expended  under  the 
former  law  it  shall  be  held  to  be  constitutional. 

Generally  speaking  it  is  not  difficult  to  distinguish  between 
what  are  and  what  are  not  curable  defects  in  legielation.  The  rule 
may  be  stated  by  the  following  citations  from  Cooley  on  Constitu- 
tional Limitations  (Gth  Ed.),  457: 
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"The  rule  applicable  to  cases  of  this  description  is  substantially 
as  follows:  If  the  thing  wanting  or  which  has  failed  to  be  done, 
and  which  conBtit'ntes  the  defect  in  the  proceedings,  is  something 
the  necessity  for  which  the  Legislature  might  have  dispensed  with 
by  prior  staiute,  then  it  is  not  beyond  the  power  of  the  Legislature 
to  dispense  with  it  by  subsequent  stlatute.  And  if  the  irregularity 
consists  in  doing  some  act,  which  the  Legislature  might  have  made 
immaterial  by  prior  law,  it  is  equally  competent  to  make  the  same 
immaterial  by  some  subsequent  law. 

♦    ♦♦♦♦•♦♦♦♦♦ 

"If  the  contract  is  one  which  the  Legislature  might  originally 
have  authorized,  the  case  falls  within  the  principle  laid  down  and 
the  right  of  the  Legislature  to  confirm  it  must  be  recognized. 
««♦♦♦♦♦♦♦♦♦ 

'^ut  the  healing  statute  must  in  all  cases  be  confined  to  validat- 
ing ad^,  which  the  Legislature  might  previously  have  authorized.  It 
cannot  make  good  retrospective  acts  or  contracts  which  it  had  and 
c/mld  have  no  power  to  confirm  or  sanction  in  advance*' 

See,  also,  to  the  same  effect  Black  on  Constitutional  Law,  Section 
*/87;  Strange  v.  Dtibuque,  6  Iowa,  303;  I.  Thompson's  Com.  on 
Jjaw  of  Corporations,  490. 

Applying  the  principle  thus  declared  to  the  case  at  bar;  inas- 
much as  the  Rogers  Law  was  unconstitutional,  and  the  General 
iissembly  was  without  power  to  pass  it,  the  General  Assembly  is 
iibo  without  power  to  repass  it  under  the  form  of  a  curative  law. 

In  holding  that  the  lattter  part  of  Section  31  is  invalid  so  far 
ds  it  attempts  to  validate  the  street  railroad  grant  made  by  the 
Board  of  Administration  in  the  city  of  Cincinnati  to  the  defend- 
ant company,  it  has  been  assumed  that  the  language,  "in  accord- 
ance with  the  provisions  of  any  statute  or  act  of  the  General  As- 
sembly*'  was  suflSciently  broad  to  cover  "any  statute  or  act  of  the 
General  Assembly^*  that  is  imconstitutional,  because  it  is  only  when 
the  section  is  thus  construed  that  the  defendant  could  claim  to 
have  been  benefited  by  it. 

It  is  contended,  however,  by  plaintiff  that  the  section  should 
not  receive  so  liberal  a  construction,  but  that  the  words  "any 
statute  or  act  of  the  General  Assembly*'  should  be  construed  to 
mean  "any  statute  or  act"  that  is  constitutional. 

It  is  further  contended  by  plaintiff  that  Section  31  should  not 
be  construed  as  attempting  to  validate  any  grant*  made  under  an 
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imcx)nstitutioii«l  law,  for  the  reason  that  the  section  expressly  de- 
clares in  the  first  part  of  it, 

"♦  ♦  that  nothing  in  this  act,  or  any  part  thereof,  shall  be  con- 
strued  to  impair  or  enlarge  the  rights  of  any  corporation  now  using 
the  streets  of  any  municipality  in  the  state,  ette.  f 

and  that  an  attempt  to  validate  a  grant  made  to  a  street  railroad 
corporation  nnder  an  unconstitutional  law  is  an  attempt  "to  en- 
large the  rights"  of  such  corporation. 

As  we  find  Section  31  to  be  unconstitutional  when  given  the  con- 
struction claimed  for  it  by  defendant,  which  is  the  construction 
favorable  to  it,  v^e  do  not  find  it  necessary  to  express  an  opin- 
ion upon  the  question  whether  such  construction  is  the  one  in- 
tended by  the  Legislature  to  be  placed  upon  it. 

It  is  also  contended  that  Section  31  conflicts  with  Article  II, 
Section  28  of  the  Constitution  of  Ohio,  which  declares  "that  the 
General  Assembly  shall  have  no  power  to  pass  retroactive  laws," 
but  we  do  not  find  it  necessary  to  express  an  opinion  upon  that 
question. 

The  next  defense  which  properly  should  be  considered  is  based 
upon  Section  137  of  the  new  Municipal  Code  whidi  reads  as  fol- 
lows: 

"Section  137.  (Solicitor.)  The  solicitor  shall  be  elected  for 
a  term  of  two  years,  and  shall  serve  until  his  successor  is  elected 
and  qualified.  The  solicitor  shall  be  an  elector  of  the  city,  and 
admitted  to  practice  law  in  the  courts  of  Ohio. 

"The  powers  and  duties  of  the  solicitor  shall  be  such  as  are 
provided  in  Sections  1776,  1777,  1778,  1779  and  1780,  of  the 
Revised  Statutes  of  Ohio;  such  as  are  provided  in  this  act,  and  all 
other  acts  or  parts  of  acts  having  uniform  operation  throughout  the 
state  and  not  inconsistent  with  this  act,  and  he  shall  prepare  all 
contracts,  bonds  and  other  instruments  in  writing  in  which  the 
city  is  concerned,  and  shall  serve  the  several  directors  and  officers 
mentioned  in  this  act  as  legal  counsel  and  attorney  ;prot;«f«d  that 
no  actionj  as  provided  in  Sections  1777  and  1778,  to  enjoin  the 
performance  of  a  contract  or  the  payment  of  any  bonds  heretofore 
or  hereafter  entered  into  or  issued  by  a,  municipal  corporation, 
shall  be  brought  or  maintained  unless  such  action  is  commenced 
within  one  year  from  the  date  of  such  contract  of  bonds,  and  this 
provision  shall  apply  to  pending  cases.*  The  solicitor  shall  also  be 
jxrosecuting  attorney  of  the  police  court,  and  shall  receive  for  this 

♦  Italics  ours. 


NISI  PRIUS  REPORTS— NEW  SERIES.  41 

1908.]  Horatman  ▼.  Cincinnati  Street  Railway  Co. 

service  such  compensation  as  council  may  prescribe,  and  such  addi- 
tional compensation  as  the  county  commissioners  shall  allow ;  pro- 
vided, that  where  council  allows  an  assistant  or  assistants  to  the 
solicitor,  said  solicitors  may  designate  an  assistant  or  assistants  to 
act  as  prosecuting  attorney  or  attorneys  of  the  police  court.  The 
duties  of  the  solicitor  as  prosecuting  attorney  of  the  police  court 
shall  be  such  as  are  provided  in  Section  1813  of  the  Revised 
Statutes ;  such  as  are  provided  in  this  act,  and  in  all  other  acts  or 
parts  of  acts  applying  to  all  cities  of  the  state  and  not  inconsistent 
herewith.  In  case  of  the  inability  or  absence  of  the  solicitor  or 
any  of  his  assistants  to  act  as  prosecuting  attorney  of  the  police 
court,  the  provisions  of  Section  1815  of  the  Revised  Statutes  shall 
apply.'* 

The  grant  involved  in  this  case  was  made  on  August  13,  1896, 
and  the  action  was  begun  on  January  21,  1901.  Assuming  for  the 
purpose  of  discussion,  as  contended  by  the  defendant,  that  if  the 
section  is  constitutional  it  requires  the  dismissal  of  this  case,  be- 
cause it  seeks  to  enjoin  a  contract  entered  into  more  than  a  year 
from  the  date  of  the  contract,  the  question  arises — Is  the  section 
constitutional? 

The  principle  is  elementary  that  a  municipal  corporation  has  a 
two-fold  character — one  public,  in  which  it  acts  as  a  subordinate 
agency  of  the  state,  and  the  other  private,  in  which  it  has  proprie- 
tary interests  in  property  similar  to  those  of  a  private  individual. 
15  Am.  &  Eng.  Ency.  of  Law,  985. 

In  discussing  the  power  of  the  Legislature  over  a  municipal 
corporation,  Cooley  in  his  Constitutional  Limitations  approves  on 
page  289  the  following  citation : 

'*It  may  be  admitted  that  corporations  for  mere  public  govern- 
ment, such  as  towns,  cities  and  counties,  may  in  many  respects  be 
subject  to  legislative  control.  But  it  will  hardly  be  contended 
that  even  in  respect  to  such  corporations  the  legislative  power  is 
so  transcendent  that  it  may  at  its  will  take  away  the  private  prop- 
erty of  the  corporation,  or  change  the  uses  of  its  private  funds  ac- 
quired under  the  public  faith." 

The  section  under  consideration  does  not  provide  that  *^No  ac- 
tion to  enjoin  the  performance  of  a  contract  for  a  street  railway 
franchise  shall  be  brought,  etc.,"  but  includes  all  contracts  entered 
into,  or  bonds  issued  by  a  municipality,  thus  embracing  contracts 
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and  bonds  affecting  it  in  its  proprietary  or  private  character  as  well 
as  in  its  public  character. 

To  quote  from  the  brief  of  counsel  for  plaintiff: 

''No  matter  upon  what  ground  bonds  issued  on  behalf  of  the 
municipality  may  be  invalid,  even  though  through  fraud  or  other- 
wise, the  corporation  never  received  a  cent  of  consideration  for  the 
bonds,  and  even  though  the  guilty  party  may  be  the  owner  of  the 
bonds,  and  even  though  in  law  and  equity  he  has  no  claim  what- 
soever to  recover  from  the  city  upon  such  bonds,  yet  after  the 
passage  of  this  act  the  payment  of  such  bonds  by  any  officer  of  the 
city  cannot  be  enjoined  either  by  the  city  solicitor  or  by  a  tax- 
payer, and  if  the  suit  is  pending  and  more  than  one  year  has 
elapsed  since  the  date  of  the  bonds,  the  case  must  be  dismissed. 
And  so  as  to  contract's.  No  matter  how  complete  in  law  and 
equity  the  defense  to  the  contract  may  be,  such  contract  cannot  be 
enjoined,  or  if  pending  must  be  dismissed.'' 

That  an  act  is  invalid  which  thus  arbitrarily  dismisses  an  action 
affecting  the  proprietary  rights  of  a  municipal  corporation  is  a 
proposition  beyond  dispute ;  because  the  principle  is  well  settled  that 
while  the  Legislature  may  shorten  the  time  within  which  suits  to 
enforce  existing  causes  of  action  may  be  commenced,  yet  a  reason- 
able time  must  be  given  by  the  new  law  for  the  commencement 
of  the  suit  before  the  bar  takes  effect.  Wheeler  v.  Jackson,  137 
U.  S.,  225. 

In  Cooky's  Constitutional  Limitations,  (8  Ed.),  449,  450,  it  is 
said : 

^^AU  statutes  of  limitation  also,  must  proceed  on  the  idea  that 
the  party  has  full  opportunity  afforded  him  to  try  his  right  in  the 
courts.  A  statute  could  not  bar  the  existing  right  of  claimants 
without  affording  this  opportunity ;  if  it  should  attempt  to  do  so,  it 
would  not  be  a  statute  of  limitations,  but  an  unlawful  attempt  to 
extinguish  rights  arbitrarily,  whatever  might  be  the  purport  of  it's 
provisions.  It  is  essential  that  such  statutes  allow  a  reasonable 
time  after  they  take  effect  for  the  commencement  of  suits  upon  ex- 
isting causes  of  action.'' 

See,  also,  8ohn  v.  Watterson,  17  Wall.  (U.  S.),  596. 

The  Ohio  authorities  are  to  the  same  effect'.  In  Reckner  v.  War» 
ner,  22  0.  S.,  294,  it  is  said : 

*TVe  are  inclined  to  give  this  construction  to  the  statute  for  the 
reason,  among  others,  that  we  deem  it  beyond  the  power  of  the 
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Legislature  to  bar,  by  a  statute  of  limitations,  an  action  or  a  right 
secured  by  a  constitutional  provision  immediately  upon  the  accru- 
ing or  maturing  of  the  right.  Such  legislation,  if  not  in  terms, 
would  in  effect  nullify  the  Constitution  and  work  a  forfeiture  of 
private  property/' 

In  Lafferty  v.  Shinn,  38  0.  S.,  48,  it  is  declared  that — 

*^t  is  not  within  the  power  of  the  Legislature  to  abridge  the 
period  within  which  an  existing  right  may  be  so  asserted  as  that 
there  shall  not  remain  a  reasonable  time  within  which  an  action 
may  be  commenced/' 

And  in  Bartol  v.  Eckert,  50  0.  S.,  42,  it  is  declared  that  the 
principle  is  settled — 

'^Tbat  statutes  of  limitations  should  allow  a  reasonable  time 
after  they  take  effect  for  the  commencement  of  suits  upon  existing 
causes  of  action." 

We  are  not  left  to  general  reasoning  on  the  subject  of  street  rail- 
road franchises  to  determine  that  in  Ohio  the  interest  which  a 
municipality  has  in  a  street  railroad  grant  is  a  private  and  pro- 
prietary interest.  This  question  was  distinctly  decided  in  the  case 
of  The  Cincinnati  Street  Railway  Co.  v.  Richard  Smith,  29  0.  S., 
291,  and  it  was  there  held  that  the  state  reserved  no  property  in- 
terest in  the  streets,  and  that  the  revenues  and  profits  that  are 
to  accrue  from  the  use  of  the  streets  by  a  street  railway  company 
will  be  the  private  property  of  the  city  in  which  the  state  has  no 
interest  whatever,  and  that  the  street  railway  grant  when  con- 
summated is  a  contract  made  on  behalf  of  the  municipal  corpora- 
tion. 

As  this  case  was  decided  more  than  twenty-five  years  ago,  and  as 
it  has  not  been  reversed,  modified,  qualified  or  distinguished  dur- 
ing all  that  period  of  time,  it  is  reasonable  to  conclude  that  the 
principle  declared  has  met  with  the  approval  of  the  bench  and  bar, 
as  well  as  the  Legislature  of  the  state,  and  that  it  is  now  too 
fully  settled  in  the  law  of  Ohio  to  be  disturbed.  The  following 
citation  bears  particularly  upon  the  question  under  discussion : 

'Tollowing  the  order  in  which  objections  are  made  in  argument 
by  counsel  for  plaintiffs  in  error,  the  first  stated  is  in  effect  this : 
That  Section  159  does  not  refer  to  or  include  contracts  in  general. 
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but  is  confined  to  contracts  made  in  behalf  of  the  city,  in  contra^ 
vention  of  the  laws  and  ordinances  governing  the  same,  and  that 
a  contract  formed  by  the  acceptance  of  a  grant  made  by  the  city 
of  an  easement  in  its  public  streets^  is  not  a  contract  made  in 
behalf  of  the  city. 

"This  objection  is  made  upon  the  assumption  that  the  city  has 
no  property  right  in  the  public  streets.  And  it  is  contended,  that 
such  property  being  in  the  public,  the  grant  is  a  contract  made 
in  behalf  of  the  public,  in  the  making  of  which  the  city  does  not 
act  in  its  own  behalf  as  a  corporation,  but  as  the  agent  of  the 
public,  in  the  exercise  of  a  governing  power  of  the  state,  delegated 
to  it  in  the  particular  instance  to  be  executed  in  the  mode 
authorized. 

"The  correctness  of  this  assumption  may  be  determined  by  the 
provisions  of  the  statutes  on  the  subject. 

*        *        *        *        *        *        *        *        *        *        * 

"It  seems  to  us  that  the  provisions  of  these  sections  negative  the 
claim  that  the  proposed  contract  between  the  city  and  defendants 
street  railroad  companies,  when  the  easement  granted  in  the  streets 
is  accepted  by  them,  will  not  constitute  a  contract  made  in  behalf 
of  the  city.  The  city  holds  the  fee  of  the  streets  in  trust  for 
the  uses  intended,  and  the  care,  supervision  and  control  of  them 
is  expressly  imposed  upon  the  council.  The  411th  Section  of  the 
Municipal  Code  confers  upon  council  the  power  to  make  the  grant 
in  question; 

*********** 

**  These  sections  taken  together  show  that  the  state,  in  its 
sovereign  character,  has  reserved  no  property  interest  in  the  streets 
in  question.  The  revenues  and  profits  that  are  to  accrue  from  the 
use  of  the  streets  in  the  mode  contemplated  will  be  the  private 
property  of  the  city,  in  which  the  state  has  no  interest  whatever. 

"Under  the  plain  provisions  of  the  sections  quoted,  authori- 
ties need  not  be  cited  to  show  that  the  proposed  contract,  if  con^ 
summaied,  would  be  one  made  in  behalf  of  the  corporation/' 

The  foregoing  citation  leaves  no  doubt  that  under  the  law  of 
Ohio  when  the  Legislature  undertakes  to  pass  a  law  shortening  the 
period  of  time  in  which  an  action  may  be  brought  by  a  municipality 
to  have  declared  the  invalidity  of  a  street  railroad  franchise,  it  is 
dealing  with  the  private  interests  of  the  municipality,  and  that 
unless  a  reasonable  time  is  afforded  the  municipality  under  the 
new  law  to  assert'  its  rights  after  the  passage  of  the  law,  it  is 
invalid ;  and  a  fortiori  is  this  true  when  the  Legislature  orders  the 
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dismisBal  of  such  a  case  which  is  pending  at  the  time  of  the  pass- 
age  of  the  law. 

But  if  for  the  purpose  of  argument  it  be  admitted  that  a  con- 
t'lact  for  a  street  railroad  franchise  is  not  a  contract  affecting  the 
municipality  which  granted  it  in  its  private  or  proprietary  char- 
acter, but  only  in  its  governmental  character,  nevertheless  Section 
137  must  be  held  to  be  invalid  as  to  such  a  contract  be- 
cause it  covers  municipal  contracts  of  every  kind  and  it  is 
impossible  to  say  that  the  Legislature  would  have  passed  it  even 
though  it  supposed  it  was  invalid  as  to  municipal  contracts  of  a 
private  character.  The  whole  section  must  fail  imder  the  well 
known  principle  that  when  part  of  a  section  is  unconstitutional 
the  whole  section  fails  unless  the  court  can  separate  tiie  constitu- 
tional part  from  the  unconstitutional  part  and  declare  that  the 
L^slature  would  have  passed  the  law  even  though  it  knew  it  was 
imconstitutional  in  part. 

Cooley  on  Cons.  lim.,  211-212. 

Sutherland  on  Statutory  Constitution,  Sec.  174. 

State  V.  Perry  County,  5  0.  S.,  497. 

State  V.  PugK  43  0.  S.,  98. 

Monroe  v.  Collins,  17  0.  S.,  666-684. 

Taylor  v.  Ross  County,  23  0.  S.,  22-84. 

There  is  another  principle  well  settled  in  this  state,  the  applica- 
tion of  which  t^  Section  137  requires  that  at  least  so  far  as  the 
case  at  bar  is  concerned  it  be  held  unconstitutional  and  void. 

The  principle  is  that  "the  constitutionality  of  a  statute  depends 
upon  its  operation  and  effect,  and  not  upon  the  form  it  may  be 
made  to  assume.^' 

In  applying  this  principle  in  the  case  of  The  Staie  v.  Hipf,  38 
0.  S.,  224,  the  Supreme  Court  said : 

*rBut  it  is  our  duty  to  look  through  the  collocation  of  words, 
whatever  the  form,  to  the  operation  and  effect  of  the  statute  and 
determine  from  that  whether  it  is  within  the  constitutional  inhibi- 
tion. Remarks  bearing  upon  the  subject  will  be  found  in  cases  al- 
ready referred  to,  but  the  observations  of  White,  C.  J.  in  the  Dis- 
trict Court  case,  34  0.  S.,  431,  440,  are  more  pertinent.  *The  Con- 
stitution,' said  he,  *must  be  interpreted  and  effect  given  to  it  as 
the  paramount  law  of  the  land  equally  obligatory  upon  the  Legis-r 
;lature  as  upon  other  departments  of  liie  government  and  individual 
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citizens,  according  to  the  spirit  and  intent  of  its  framers  as  indi- 
cated by  its  terms.  An  act  violating  the  tme  intent  and  meaning 
of  the  Instrument,  although  it  may  not  be  within  the  letter,  is  as 
much  within  the  purview  and  effect  of  a  prohibition  as  if  within 
the  strict  letter;  and  an  act  in  evasion  of  the  terns  of  the  Con- 
stitution as  properly  interpreted  and  understood  and  frustrating  its 
general  and  clearly  expressed  or  necessarily  implied  purpose,  is  as 
clearly  void  as  if  in  terms  forbidden.'  And  see  Monroe  v.  Col- 
lins, 17  0.  S.,  665;  Walker  v.  Cincinnati  21  0.  S.,  14-53;  Eichen- 
laub  V.  The  State,  36  0.  S.,  140.  The  doctrine  so  enunciated  we 
take  this  occasion  to  reaifinn  in  applying  it  to  the  statute  under 
consideration/' 

On  April  22,  1896,  the  Legislature  passed  the  law  popularly 
known  as  the  ^TSogers  Law."  The  law  was  unconstitutional  be- 
cause a  special  law  conferring  corporate  powers.  On  August  13, 
1896,  the  Board  of  Administration  in  Cincinnati  acting  under  this 
law  granted  to  the  defendant  company  a  street  railroad  franchise 
for  fifty  years.  Subsequently,  as  provided  by  law,  a  taxpayer  be- 
gan this  action  to  have  said  grant  declared  void,  on  the  ground  that 
the  law  under  which  it  was  made  was  unconstitutional.  This  court 
in  general  term  declared  the  law  to  be  unconstitutional.  Subse- 
quently the  Legislature  passed  Section  137  which  directs  this  ac- 
tion to  be  dismissed  and  declares  that  no  action  shall  be  brought 
to  question  the  validity  of  said  grant. 

Can  there  be  any  doubt  that  while  this  legislation  in  form  has 
relation  to  the  statute  of  limitations,  it  is  in  effect  a  validation  of 
the  unconstitutional  grant  made  under  the  Bogers  Law  and  is, 
therefore,  void  for  the  same  reasons  as  we  found  Section  31  invalid 
when  it  attempted  directly  (instead  of  indirectly  as  is  done  in  Sec- 
tion 137),  to  validate  this  grant?  To  hold  otherwise  is  to  hold 
that  the  Legislature  may  do  by  indirection  what  the  Constitution 
directly  forbids;  that  the  constitutionality  of  laws  is  a  matter  of 
form  and  not  of  substance. 

Counsel  for  the  defendant  company  fully  recognize  that  Section 
137  merely  does  by  indirection  what  Section  31  attempts  directly 
to  do,  because  in  their  brief  they  say: 

^^Sections  137  and  31  are  in  pari  materia  and  should  be  construed 
together.  For  what  difference  in  principle  is  there  between  legis- 
lative action  which  puis  an  end  to  a  suit  including  any  judgment 
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rendered  therein  by  legalizing  the  thing  previously  adjudged  to 
be  void,  and  legislative  action  forbidding  the  suit  to  proceed,  or,  in 
other  words,  commanding  it  to  be  dismissed  V* 

We  agree  with  counsel  for  defendant  that  there  is  no  difference 
in  principle,  and  for  that  reason  we  believe  Section  137  to  be  un- 
constitutional as  well  as  Section  31. 

It  is  but  fair  to  counsel  for  defendant,  however,  to  say  that 
in  making  the  admission  which  they  do  that  there  is  no  difference 
in  principle  between  Section  31  and  Section  137,  they  do  so  with 
the  claim  that  both  sections  are  constitutional  for  the  reason  that 
the  streets  of  municipalities  belong  to  the  state  and  that  the  state 
.  therefore  may  make  a  direct  grant  of  a  street  railroad  franchise,  or 
indirectly  make  a  grant  ordering  the  dismissal  of  a  case  whose  pur- 
pose is  to  have  declared  invalid  one  previously  made  by  a  munic- 
ipality. 

The  unsoundness  of  this  principle  as  generally  contended  for, 
and  as  applied  to  this  case,  has  been  pointed  out  when  contended 
for  by  the  defendant  in  the  argument  to  sustain  the  constitution- 
ality of  Section  31 ;  and  to  again  point  out  the  fallacy  of  that  con- 
tention would  be  to  indulge  in  unwarranted  repetition  of  state- 
ment and  argument 

It  is  further  contended  by  counsel  for  plaintiff — 

(1)  That  Section  137  is  in  direct  conflict  with  Article  II,  Sec- 
tion 28  of  the  Constitution  of  Ohio  which  declares  that  "the  Gen- 
eral Assembly  shall  have  no  power  to  pass  retroactive  laws/* 

(2)  That  137  does  not  apply  to  a  case  where  the  taxpayer  seeks 
*Hio  restrain  the  abuse  of  its  corporate  power,*'  and  as  it  was  ex- 
pressly decided  in  Cincinnati  Street  Railway  Company  v.  Smith, 
29  0.  S.,  that  the  operation  of  a  street  railroad  franchise  could  be 
restrained  as  an  "abuse  of  corporate  power,**  Section  137  has  no 
application  to  this  case. 

(3)  That  Section  137  does  not  apply  to  a  case  where  the  ground 
of  complaint  is  the  unconstitutionality  of  a  law  under  which  the 
city  and  others  are  attempting  to  act. 

(4)  That  Section  137  has  no  application  to  this  case,  because  its 
language  is  that  no  action  to  enjoin  the  performance  of  a  contract 
"shall  be  brought  or  maintained  unless  such  action  is  commenced 
within  one  year  from  the  date  of  such  contract  or  bond  etc.,**  and 
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the  word  "is''  gives  the  provision  a  prospective  operation  and  has 
reference  to  suits  brought  after  the  act  was  passed  or  after  it  goes 
into  effect,  viz. :  May  4,  1903. 

As  we  find  Section  137  void  if  it  applies  to  this  case,  we 
do  not  find  it  necessary  to  express  an  opinion  upon  any  of  these 
four  propositions. 

The  defendant  for  a  further  defense  sets  up  in  its  answer  that 
the  cause  of  action  set  forth  in  the  petition  is  barred  by  the 
statute  of  limitations  in  force  at  the  time  when  the  action  was 
commenced.  The  ^TRogers  Law"  resolutions  were  passed  August 
13,  1896,  and  this  action  was  commenced  January  21,  1901.  We 
learn  from  the  brief  of  the  defendant  that  this  defense  rests  upon 
the  contention  that  this  case  falls  within  the  bar  prescribed  in  Sec- 
tion 4982,  which  fixes  a  period  of  four  years  as  the  limitation  for 
"an  action  for  an  injury  to  the  rights  of  the  plaintiff  not  arising 
on  contract  and  not  hereinafter  enumerated." 

We  need  not  inquire  whether  in  case  any  statute  of  limitations 
applied  t^  a  case  of  this  character,  it  would  be  the  limitation  of  four 
years  or  the  limitation  of  twenty-one  years,  which  relates  to  the 
recovery  of  real  estate  (Sec.  4977),  or  the  limitation  of  ten  years, 
which  relates  to  "an  action  for  relief  not  hereinbefore  provided 
for" ;  because  the  unlawful  laying  of  tracks  and  the  operation  on  the 
same  in  the  streets  of  a  city  is  a  public  nuisance,  and  no  statute 
of  limitations  runs  against  a  public  nuisance. 

And  it  is  further  settled  in  Cincinnati  Street  Railway  Co.  v. 
Richard  Smith,  29  0.  S.,  291,  that  when  such  unlawful  laying  of 
tracks  in  the  streets  of  a  municipality  is  the  result  of  the  action 
of  the  city  authorities  and  a  street  railroad  company,  such  act  is 
an  "abuse  of  corporate  power"  within  the  meaning  of  Section  1777 
and  Section  1778. 

The  authorities  to  sustain  the  proposition  that  the  unlawful  lay- 
ing of  tracks  in  a  street  is  a  public  nuisance  are  so  numerous^ 
that  citations   will  be  made  from  only  a  few  of  them. 

"An  unauthorized  use  of  a  public  highway  by  a  street  railway 
company  in  the  construction  or  operation  of  its  road  is  a  nuisance 
per  se,  being  an  invasion  of  a  public  easement.  The  company  mak- 
ing such  unauthorized  use  of  the  streets  may  be  indicted  for  main- 
taining a  public  nuisance,  or  it  may  be  enjoined."  Wood  on  Nuis- 
ances, Sec.  274;  23  Am.  &  Eng.  Ency.  of  Law,  958. 
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"Now  if  a  horse  railway  is  laid  in  a  highway  without  legislative 
authority  what  is  the  situation?  The  easement  of  the  public  with- 
out the  public  consent  is  interfered  with.  Nothing  is  taken  from 
the  owner  in  fee.  The  act  is  simply  the  creation  of  a  public  nui- 
sance. The  remedy  against  such  a  nuisance  is  by  indictment  or 
in  a  proper  case  by  suit  in  equity  instituted  by  the  Attomey-Qen- 
eral.^'    VanHom  v.  Newark  Passenger  By.  Co.,  48  N.  J.  Eq.,  332. 

The  authorities  are  uniform^  too^  in  holding  that  no  right  to 
maintain  a  public  nuisance  can  be  acquired  by  lapse  of  time. 

Wood  on  Limitations  (3  Ed.),  Sec.  180. 
Atty.-Oen.  v.  Revere  Copper  Co.,  152  Mass.,  444. 
New  Salem  v.  Eagle  Mill  Co.,  138  Mass.,  8. 

In  such  cases  where  the  injury  is  constantly  recurring  the  statute 
begins  to  run  as  to  each  cause  of  action  from  the  time  of  the 
damage  which  gave  rise  to  it  and  not  from  the  time  of  the  original 
act. 

19  Am.  &  Eng.  Ency.  of  Law,  201. 

Little  Miami  R.  R.  Co.  v.  Com'rs,  31  0.  S.,  360. 

In  Railroad  v.  Commissioners,  (35  0.  S.,  1) : 

"A  railroad  company  wrongfully  laid  its  track  in  a  public  high- 
way and  after  it  had  continued  the  obstruction  more  than  six 
years  an  action  was  brought  against  it  under  the  act  of  1878. 
Held :  That  neither  the  limitation  of  four  years  nor  that  of  six 
years  was  a  bar  to  the  action.'^ 

On  page  8  it  is  said : 

''Such  an  obstruction  as  that  created  in  this  case  is  by  the  act 
of  74  O.  L.,  262,  declared  tto  be  a  nuisance  and  the  person  erecting 
or  maintaining  it  is  liable,  etc.  ♦  ♦  ♦  ♦  jfor  can  the 
statute  of  limitations  apply  to  this  for  the  reason  stated  in  31  0.  S., 
338.     Little  Miami  Railroad  v.  Commissioners.*' 

See,  also,  MUlcreek  Valley  8t.  Ry.  v.  Carthage,  18  C.  C,  228; 
and  Sec.  2640,  Rev.  Stats.,  which  makes  it  the  duty  of  a  city  to 
keep  the  streets  "free  from  nuisance." 

As  the  case  of  Cincinnati  Street  Railway  Company  y.  Smith, 
29  O.  S.,  settled  the  right  of  the  taxpayer  under  Sections  1777 
and  1778  to  bring  an  action  to  enjoin  the  operation  by  a  street 
railroad  company  of  an  illegal  street  railroad  franchise,  and  as 
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every  act  of  operation  thereunder  is  a  fresh  nuisance,  the  taxpayer 
continues  to  have  such  right  as  long  as  the  nuisance  continues,  and 
his  right  is  not  barred  by  any  statute  of  limitations. 

The  two  remaining  defenses  are  (1),  that  the  defendant  ex- 
pended money  in  reliance  upon  the  validity  of  its  grant  and,  (2), 
that  by  the  decisions  of  the  Supreme  Court  of  Ohio  at  the  time  the 
grant  was  made  the  law  authorizing  the  same  was  constitutional. 

Both  of  these  defenses  were  considered  in  the  former  opinion  in 
this  case.  The  first  was  found  not  to  constitute  a  defense,  and  the 
second  the  court  held,  from  the  judicial  notice  which  it  takes  of 
the  decisions  of  the  Supreme  Court,  stated  facts  which  were  not 
true. 

Since  the  submission  of  this  case  Mr.  William  M.  Ampt,  a  slock' . 
holder  in  the  defendant  company,  by  leave  of  court  has  filed  a 
brief  on  behalf  of  the  company. 

So  far  as  the  brief  argues  the  questions  considered  in  the  fore., 
going  opinion  we  find  no  occasion  to  add  anything  to  what  we  ha^i 
already  said.  The  brief,  however,  makes  three  new  points  to  which 
we  will  refer. 

1.  That  the  granting  to  a  taxpayer  of  the  right  to  complain  of 
an  injury  to  the  municipality  which  does,  not  affect  him  personally 
is  a  mere  matter  of  favor  on  the  pari;  of  the  Legislature  and  maj* 
be  taken  away  at  any  time ;  the  right  to  seek  redress  for  an  in jurji 
personal  to  himself  exists  without  a  statute.  If  therefore  Sections 
1777  and  1778  had  been  repealed  outright  instead  of  modified,  the 
taxpayer  would  have  no  right  to  complain. 

This  argument  proceeds  upon  the  hypothesis  that  Section  1777 
and  Section  1778  as  modified  affect  only  the  right  of  the  taxpayer 
to  bring  an  action  in  injunction;  whereas  they  affect  the  right  of 
a  municipality  itself  to  bring  such  an  action,  as  well  as  the  right 
of  the  taxpayer,  and  the  legislation  must  be  regarded  as  an  entire 
scheme  upon  the  pari;  of  the  General  Assembly.  It  is  not  possible 
to  separate  it  into  parts  and  uphold  one  pari;  and  declare  void 
another  pari:.  The  action,  too,  is  not  brought  by  the  taxpayer  for 
himself,  but  on  behalf  of  the  mimicipality.  The  hypothesis,  there- 
fore, upon  which  this  argument  is  based  does  not  exist,  and  it  is 
unnecessar}'  to  consider  whether,  if  the  hypothesis  were  true,  the 
argument  would  be  sound. 
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2.  That  Section  1778  is  unconstitutional  inasmuch  as  it  gives  a 
taxpayer  only  the  right  to  bring  such  an  action  as  is  provided  for 
by  the  section,  and  is  therefore  a  special  law. 

The  section  has  been  in  existence  for  many  years,  and  as  it  has 
been  before  the  courts  on  many  occasions  it  is  a  reasonable  pre- 
sumption that  it  is  constitutional. 

The  right  of  the  General  Assembly  to  classify  or  specialize  sub- 
jects for  the  purpose  of  legislation  has  been  recognized  from  the 
adoption  of  the  Constitution,  provided  that  when  such  subjects  are 
general  in  their  nature,  the  law  must  have  a  uniform  operation 
throughout  the  state,  and  must  not  confer  corporate  power. 

State  V.  Nelson,  62  0.  S.,  88. 
Horstman  v.  St.  R.  R.  Co.,  10  Dec. 

We  find  no  constitutional  objection  to  Section  1778. 

3.  That  the  proceedings  in  quo  warranto  authorized  by  the 
statute  are  sufficient  to  afford  the  remedy  denied  by  Sections  1777 
and  1778  as  modified. 

It  is  apparent  that  Sections  1777  and  1778  relate  in  part  at  least 
to  causes  of  action  which  could  not  be  reached  by  proceedings  in 
quo  warranto ;  but  even  if  Such  were  not  the  case  the  proceedings 
in  quo  warranto  greatly  fall  short  of  the  remedy  afforded  by  Sec- 
tions 1777  and  1778. 

Section  6762,  in  declaring  who  may  commence  an  action  in  quo 
warranto,  says: 

"The  Attorney-General,  or  a  prosecuting  attorney,  when  directed 
by  the  Governor,  Supreme  Court,  or  General  Assembly  shall  com- 
mence any  such  action;  and  when  upon  complaint  or  otherwise  he 
has  good  reason  to  believe  that  any  case  specified  in  the  preceding 
section  can  be  established  by  proof  he  shall  commence  an  action  '/^ 
and  in  declaring  the  person  upon  whose  relation  the  action  may  be 
brought,  it  is  said,  in  Section  6763, 

"Such  officer  may  upon  his  own  relation  bring  any  such  action, 
or  he  may,  on  leave  of  the  court,  or  a  judge  thereof  in  vacation, 
bring  the  action  upon  the  relation  of  another  person;  and  if  the 
action  be  brought  under  the  first  subdivision  of  Section  6760  he 
may  require  security  for  costs  to  be  given  as  in  other  cases.^* 

It  is  apparent  from  these  sections  that  neither  the  municipality 
nor  a  taxpayer  can  bring  a  proceeding  in  quo  warranto  as    a  mat- 
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ter.  of  right,  but  are  dependent  for  the  exercise  of  such  a  right 
upon  the  consent  of  the  Attomey-Greneral,  a  prosecuting  attorney, 
the  Governor,  the  Supreme  Court,  or  the  General  Assembly. 

It  is  therefore  quite  apparent  that  if  there  is  a  remedy  by  quo 
warranto  to  test  the  question  of  the  validity  of  the  defendant's 
franchise  the  remedy  falls  very  short  of  the  remedy  provided  by 
Sections  1777  and  1778,  which  confer  on  the  municipality  or  the 
tax-payer  the  right  to  maintain  an  action.* 

In  our  opinion  the  demurrers  to  the  second,  third,  fouri^h  and 
fifth  defenses  in  the  amended  answer  should  be  sustained,  and  the 
case  remanded  to  special  term  for  the  trial  of  the  questions  of  fact 
and  law  involved  in  the  first  defense. 

Theodore  Horstman,  for  plaintiff. 

J.  W.  Warrington,  E.  W.  Kittredge,  for  defendant. 

Wm.  M.  Ampt,  for  himself. 

♦Note. — In  an  open  letter  to  the  Attorney-General  written  by 
Mr.  Ampt  with  reference  to  this  case  since  the  announcement  of 
the  above  decision  he  said :  '^While  of  the  opinion  once  that  quo 
warranto  would  be  a  proper  remedy  in  such  a  case,  it  seems  that  it 
is  not  so,  where  the  purpose  of  the  suit  is  to  oust  a  company  from 
the  occupation  of  municipal  grounds.  The  case  of  The  State  v. 
the  Cincinnati,  Georgetown  &  Portsmouth  Railroad  Company,  No. 
8069,  Supreme  Court,  on  quo  warranto  to  oust  that  company  from 
the  occupation  of  municipal  Water  Works  ground  was  dismissed, 
as  not  a  proper  quo  warranto  suit,  the  merits  of  the  case  not  being 
passed  on.  Probably  ejectment  or  an  injunction,  under  R.  S.  1777, 
is  the  only  proper  remedy  to  oust  from  the  unauthorized  use  of  city 
property/* 
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SEcuiurir  r<Mt  COSTS. 

iOommon  Fleas  Court  of  Montgomery  County.] 

John  Ware's  Administrator  v.  The  City  of  Datton. 

Bection  4340(1)  and  4340(2)  Construed— Plaintiff  AdminUtrator  now 
a  yon-Resident, 

Section  4340(2)  does  not  repeal  Section  4340(1)  either  expressly  or 
by  implication,  and  is  not  inconsistent  with  it,  but  provides  an 
exception  not  noted  in  the  earlier  section;  and  the  exceptions  con- 
tained in,  both  sections  are  in  full  force. 

Heard  on  motion  to  Tequiie  plaintiff  to  give  security  for  costs. 

Dustin^  J. 

The  plaintiff  was  appointed  and  qualified  and  gave  bond  as  ad- 
ministrator in  this  county^  although  now  residing  in  another 
county.  Section  5340(2)  of  the  Revised  Statutes  was  passed  in 
April,  1889,  and  provides  that  a  non-resident  shall  give  security 
for  costs;  and  the  only  exception  is  that  the  provisions  of  the 
section  shall  not  apply  to  re-enlisted  veteran  volunteers  who  are 
seeking  to  avail  themselves  of  the  provisions  of  an  act  to  authorize 
or  require  the  payment  of  bounties  to  veteran  volunteers,  passed 
April  16,  1867,  and  amended  April  16,  1880.  This  section  does 
not  expressly  repeal  the  old  section,  which  has  been  upon  the  statute 
books  for  a  quarter  of  a  century  or  more,  and  amended  in  various 
forms,  the  last  amendment  being  April  16,  1888,  the  year  before 
the  section  in  question  was  passed,  which  has  all  along  provided 
that  the  sections  shall  not  be  so  construed  as  to  require  administrat- 
ors or  executors  to  give  security  for  costs  in  any  suit  commenced 
or  prosecuted  by  them  in  the  county  in  which  they  have  been 
appointed  or  qualified,  and  in  which  they  have  given  bond  as  such 
executors  or  administrators.  The  amended  part  of  Section 
5340(1)  is  the  same  as  Section  5340(2),  with  the  exception  that 
the  clause  requiring  a  corporation  when  insolvent  to  give  security 
for  costs  is  omitted,  and  some  other  immaterial  words. 

It  is  claimed  on  the  part  of  plaintiff  in  this  case  that  5340(2), 
although  passed  a  year  later  than  the  last  amendment  to  the  old 
law  on  the  subject,  now  known  as  6340  (1),  does  not  repeal  it  ex- 
pressly nor  by  implication  and  is  not  inconsistent  with  it,  and  that 
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the  policy  of  the  law  is  against'  the  repeal  of  statutes  by  implicaf 
tion,  unless  they  are  totally  inconsistent  and  repugnant  to  each 
other,  and  cannot  be  reconciled.  The  claim  is  that  this  simply 
provides  for  an  additional  exception  in  behalf  of  re-enlisted  volun- 
teers, who  are  endeavoring  to  get  their  bounties  under  the  old  law 
of  April,  1867 ;  and  so  it  seems  to  the  court. 

The  original  law,  which  has  been  the  policy  of  the  state  for 
twenty-five  to  forty  years,  is  shown  in  other  statutes,  namely,  in  the 
statute  which  provides  that  executors  and  administrators  who  have 
given  bond  do  not  have  to  give  security  on  appeal,  nor  on  a  stay  of 
execution. 

The  two  statutes,  as  I  read  them,  are  not  repugnant.  One 
provides  for  an  exception  which  is  not  noted  in  the  other,  but  the 
two  exceptions  are  consistent  and  both  laws  may  be  considered  to 
be  in  full  force  and  valid  throughout. 

The  motion  will  be  overruled. 


ROAD  IMPROVEMENTS. 

[Common  Pleas  Court  of  Mercer  County.] 

Albert  Yeoman  et  al  v.  The  Board  of  County  Commissioners 
OF  Mercer  County  et  al. 

Action  of  Apportionment  Committee  and  of  County  Commissioners — 
Adding  of  Lands — Failure  to  Add  Lands. 

1.  The  ordering  by  a  board  of  county  commissioners  of  a  road  improve- 

ment under  the  two  mile  assessment  act  does  not  confirm  the 
apportioning  committee's  report. 

2.  The  tact  that  the  board  did  not  add  lands  to  the  assessment  dis- 

trict beyond  the  terminus  of  the  road  is  not  evidence  of  fraud, 
since  in  the  juagment  or  the  board  these  lands  may  not  have  been 
benefited. 

Mathers^  J. 

It  appears  that  the 'proceedings  had  by  the  county  commisioners 
prior  to  July  27,  1900,  have  been  passed  on  by  this  court  and 
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their  validity  established  by  its  judgment  and  decree.  They  are, 
tiierefore,  at  least  so  far  as  this  cfonrt  is  conoemed,  res  judicata 
and  will  not  be  disturbed. 

The  decree  referred  to  operated  as  a  vacation  of  the  order  of  the 
commissioners  confirming  the  report  of  the  apportioning  commit* 
tee,  so  the  proceedings  for  examiation  under  the  issues  made  by 
the  supplemental  petition  and  answers  thereto  stand  as  if  no  order 
of  the  commissioners  confirming  the  apportionment  of  this  com* 
mittee  had  been  made. 

Section  4838  authorizes  the  county  commissioners  to  order  a 
road  improvement  to  be  made  when  the  report  of  the  committee 
is  filed,  which  is  appointed  to  view,  examine,  lay  out,  straighten, 
etc.,  to  secure  the  public  utility  and  convenience  of  the  improve- 
ment petitioned  for  (which  report  includes  an  apportionment  of 
the  cost  on  the  lands  benefited),  but  the  apportionment  need  not 
be  confirmed  by  the  commissioners  before  they  can  order  the  im- 
provement. On  the  contrary.  Sec.  4838  contemplates  that,  during 
the  progress  of  the  proceedings,  other  lands  lying  within  two  miles 
of  the  improvement  may  be  found  to  be  benefited  and  that  it  would 
be  equitable  and  just  to  add  them  before  making  the  final  order  of 
apportionment.  By  that  section  the  commissioners  are  clothed 
with  a  discretion  to  determine  if  lands  within  two  miles,  and  omit- 
ted by  the  committee,  ought  to  be  assessed,  and  with  power  to  add 
them  if  they  so  determine.  It  is  difficult  to  see  how  this  Section 
4838  could  have  any  operation  at  all  if  the  commissioners  are  to 
be  held  to  have  confirmed  the  apportioning  committee's  report  by 
ordering  the  improvement.  In  this  case,  a  court  of  competent  jur- 
isdiction having  determined  that  the  committee's  apportionment 
was  inequitable  and  unjust,  and  ordered  it  vacated,  and  the  com- 
missioners then  vacating  it  and  setting  it  aside,  it  must  now  be 
held  that  no  valid  order  of  the  county  commissioners,  confirming 
the  apportionment  of  the  cost  of  the  proposed  improvement,  was 
made  prior  to  adding  the  other  lands  lying  within  two  miles  of 
the  improvement,  or  at  least,  that  no  such  order  is  now  subsisting. 
Consequently,  the  doctrine  announced  in  Olenn  v.  Waddell,  23 
0.  S.,  605,  that  the  confirmation  of  the  committee's  report  is  fibaal 
and  exhausts  the  power  of  the  commissioners  with  respect  to  the 
assessment,  has  no  application  here. 
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Had^  then,  the  county  commissioners  the  power  to  bring  in  tho 
added  lands  for  assessment  according  to  benefits  ?  In  the  absence 
of  fraud  undoubtedly  they  had.  Section  4838  authorized  such  ac- 
tion. It  was  distinctly  decided  in  Parker  v.  Burgett  et  cH,  29  0.  S 
513,  that  the  power  to  bring  in  added  lands  extended  over  two 
miles  in  all  directions  from  the  proposed  road  and  was  not  merely 
limited  to  the  territory  previously  reported  by  the  viewing  or 
apportioning  committee.  It  was  also  held  in  that  case  that  the 
statute  does  not  require  that  a  majority  of  resident  land  owners, 
whose  lands  are  finally  assessed,  should  have  subscribed  the  peti- 
tion for  the  improvement  in  order  to  render  the  proceedings  valid — 
that  if  the  order  for  the  improvement  was  valid  when  made,  it 
will  not  be  rendered  invalid  by  the  subsequent  addition  of  landfi 
which  had  been  omitted.  It  does  not  appear,  in  the  case  at  bar, 
but  that  the  order  for  the  improvement  was  valid  when  made. 

In  the  light  of  the  decision  in  Parker  v.  Burgett  et  al,  supra, 
it  woidd  appear  that  the  commissioners  here  have  acted  within 
their  powers,  and  that  the  only  other  averments  of  the  supple- 
mental petition  for  consideraiion  are  those  charging  fraud.  Fraud 
is  never  presumed  but  must  be  cleariy  proven.  No  fraud  on  the 
part  of  the  commissioners,  in  exercising  their  clear  legal  authority 
to  do  what  they  did,  has  been  shown,  so  the  court  cannot  say  that 
the  action  of  the  board  was  in  bad  faith  or  fraudulent.  The  fact 
that  they  did  not  add  lands  lying  south  of  the  terminus  of  the 
road  is  no  evidence  of  fraud,  for  these  lands  may  not  have  been 
benefited,  in  the  judgment  of  the  commissioners,  and  they  were  the 
persons  whose  discretion  was  to  be  exercised  in  determining  whether 
these  lands  were  benefited  or  not. 

Order:  Petition  dismissed. 

J.  D.  Johnston,  for  plaintiff. 

P.  E  Kinney,  Prosecuting  Attorney,  for  defendants. 
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THE  TAKVIG  OF  DBPOSITIONS  BBTOILE  A  NOTAILY. 

[Hamilton  County  Court  of  Common  Pleas.] 

In  Rk  Habhas  Corpus  op  John  H.  Quick. 

Decided,  January  7,  1908. 

Demand  for  Feet—Notice  to  Witneis  to  Appear— Witness  an  Oppoeite 
Party — Character  of  Proceeding*  in  Contempt — Verification  of 
Return  of  Notice. 

1.  A  notice  to  take  depositions  need  not  state  the  name  of  an  oppo- 

site party  as  a  witness,  and  it  does  not  lie  in  the  mouth  of  a 
witness,  although  he  be  a  party,  to  say  that  the  notice  is  defective. 

2.  A  demand  for  witness  fees  must  be  made  at  the  time  the  subpcena 

is  served,  and  if  not  paid  the  one  served  need  not  appear.     If 
the  witness  is  a  party,  quaere. 
1  Actions  in  contempt  are  quaei  criminal,  and  proceedings  thereunder 
must  be  strictly  construed. 

4.  The  return  of  a  subpoena  must  be  verified,  when  served  by  one  not 

an  oflUcer. 

5.  A  return  can  not  be  corrected  after  proceedings  in  contempt  are 

had  and  an  order  of  commitment  has  been  made. 

6.  The  practice  of  taking  depositions  before  notaries  in  the  employ 

of  counsel  in   the  case  in  which  the  testimony  is  to  be  used 
should  be  discouraged. 

Pfleoer,  J. 

The  petitioner,  J.  H.  Qnick,  seeks  discharge  from  custody  re- 
sultiBg  from  an  order  of  commitment  made  by  one  J.  H.  Lackner, 
a  notary  public,  in  default  of  paying  a  fine  of  five  dollars  by  reason 
of  petitioner's  disobedience  with  regard  to  answering  a  subpoena 
served  on  him  by  one  J.  J.  Acomb,  not  an  officer,  who  returned 
s^vice,  without  verifying  such  return.  The  notice  to  take  deposi- 
tions was  for  '"sundry  witnesses*'  without  particularly  naming  the 
plaintiff;  said  notice  having  been  issued  by  Maxwell  &  Bamsey, 
defendant's  attorneys,  in  an  action  brought  by  the  petitioner.  The 
notary  is  now  claimed  to  be  in  the  employ  of  defendant's  counsel. 

Four  points  are  urged  in  argument  for  release  of  petitioner: 

Isl  That  the  notice  to  take  depositions  is  defective  in  not 
specifically  naming  the  plaintiff  as  a  witness. 

2d.    Because  his  fees  were  not  paid. 

3d.    That  the  subpoena  is  invalid  because  improperly  returned. 
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4th.    That  the  notary  is  not  disinterested. 

The  mere  fact  that  the  notice  to  take  depositions  only  stated 
"sundry  witnesses/*  and  omitted  the  other  party^s  name,  will  not 
justify  such  party  subpoenaed  as  a  witness,  to  disobey  the  notice 
to  appear.  Section  5273  B.  S.,  does  not  provide  that  the  deposi- 
tions shall  not  be  used  in  case  the  deposition  of  the  other  party  is 
taken  and  his  name  is  not  mentioned  in  the  notice.  It  provides 
that  they  shall  not  be  used  in  his  own  behalf  unless  the  notice 
specify  that  his  (meaning  his  own)  deposition  would  be  taken. 
The  object  of  this  requirement  is  to  warn  the  other  side  of  the 
fact  that  the  important  evidence  of  a  party  is  to  be  taken,  and  to 
aflford  such  side  the  opportunity  to  cross-examine. 

Nor  does  it  lie  in  the  mouth  of  the  witness,  although  he  be  a 
party.,  to  say  that  the  notice  is  defective  or  imperfect,  and  therefore 
refuse  to  obey  a  subpoena. 

It  is  claimed  that  a  party  to  a  suit  is  entitled  to  fees  and 
mileage  when  he  is  called  as  a  witness  by  the  other  side.  Although 
it  is  doubtful  whether  a  party  can  under  the  statute  demand  fees 
{Texas  v.  Parker,  66  S.  W.,  583) ;  if  he  has  such  right  under 
Section  5251  R.  S.,  he  must  demand  his  per  diem  fees  and  mileage 
when  the  subpoena  is  being  served  upon  him;  and  if  the  same  is 
not  paid  upon  such  demand  he  is  not  obliged  to  appear.  This  may 
be  waived  by  the  witness  in  not  demanding  the  same,  and  in  such 
event  he  is  compelled  to  obey  the  command.  In  this  case  it  is  ad- 
mitted that  no  fees  were  demanded  by  the  witness  at  the  time  he 
was  served. 

That  a  proceeding  in  habeas  corpus  is  not  a  criminal  proceeding 
(62  0.  S.,  259)  is  foreign  to  this  inquiry. 

Proceedings  in  contempt  are  in  their  nature  arbitrary  and  quasi- 
criminal,  affecting  personal  liberty,  and  all  proceedings  thereunder 
should  be  strictly  construed  (Bank  v.  Becker,  62  0.  S.,  289 ;  White 
V.  Gates,  42  0.  S.,  112) ;  and  so  is  an  attachment  or  process  against 
a  recusant  witness  for  failure  to  obey  a  subpoena  (Ooodrich  v. 
U.  S.,  42  F.  R.,  395;  Lezinsky  v.  Superior  Court,  72  Cal.,  511). 
The  return  must  show  that  all  the  requirements  of  the  law  have 
been  complied  with  (Vol.  24,  Ency.  Law,  169). 

It  is  insisted  that  Section  119  authorizing  notaries  to  compel 
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the  atftendance  of  witnesses  and  to  punish  them  for  disobedience, 
in  the  same  manner  as  justices  of  the  peace,  limits  their  powers  so 
to  do  to  the  chapter  applicable  to  justices,  beginning  with  Section 
6537.  Under  Section  6538  subpcBnas  may  be  served  by  a  constable 
or  any  other  person;  and  (6541)  "whenever  it  shall  appear  to 
the  satisfaction  of  a  justice  by  proof  made  before  him  that  any 
person  has  been  duly  served  with  a  subpoena  to  appear,"  and  **that 
his  testimony  is  material,"  and  that  he  refuses  to  obey,  a  warrant 
for  his  arrest  shall  be  issued,  and  he  shall  be  punished,  if  no  valid 
excuse  be  shown,  by  a  fine  not  to  exceed  five  dollars.  It  is  claimed 
that  these  sections  do  not  require  that  proof  of  the  service  of  the 
subpoena  shall  be  shown  by  aflBdavit  when  served  by  a  person  other 
than  a  constable,  as  is  found  necessary  under  Section  5246,  on  the 
ground  that  the  latter  refers  to  subpoenas  issued  by  clerks  of  the 
courts  and  judges  of  probate,  and  not  to  magistrates  or  notaries. 

Even  if  this  contention  were  true,  it  has  not  been  made  to  appear 
in  this  case  that  the  notary  found  that  the  petitioner's  testimony 
iras  "material." 

Subdivision  II,  on  the  subject  of  the  "Means  of  securing  attend- 
ance" of  witnesses,  begins  with  Section  5246,  and  is  followed  by 
Section  5248,  providing,  that  when  the  attendance  of  a  witness 
before  an  officer  authorized  to  take  depositions  is  required,  the 
subpoena  shall  be  issued  by  such  officer.  These  two  sections  are  in 
pari  materia.  Section  119  compels  "sheriffs"  to  return  a  subpoena 
issued  by  notaries.  Section  6537,  applicable  to  justices,  directs 
such  vrrits  to  be  issued  to  constables  or  other  persons,  but  not  to 
sheriffs.  Section  5246  provides  that  when  a  subpoena  is  not  served 
by  a  sheriff  or  constable,  proof  of  service  shall  be  shown  by  affidavit. 
Under  Section  4968  it  mtist  he  verified.  A  rule  may  be  issued 
under  Section  5263  in  case  the  witness  has  not  been  personally 
served. 

In  Decamp  v.  Archibald,  50  0.  S.,  624,  it  was  held  that  Section 
119  does  not  limit  the  powers  of  notaries  to  those  of  justices,  but 
they  are  enlarged  by  Sections  5252,  5253  and  5254,  which  refer 
to  "officers"  ^'taking  depositions,"  and  are,  therefore,  applicable 
to  notaries.  Swan,  in  his  treatise  on  Justices,  18th  Ed.,  p.  113, 
refers  to  Section  5246  as  governing  officers  taking  depositions. 
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It  is  claimed  that  service  is  the  only  essential  thing  to  give  the 
court  jurisdiction,  and  that  the  aflSdavit  is  mere  evidence  in  support 
of  the  claim  of  service.  True,  it  is  designated  as  ^^proof  of  service,^' 
but  it  places  a  return  when  evidenced  by  affidavit  upon  the  same 
ground  as  that  of  a  sheriif  without  an  affidavit,  but  subsequent  to 
and  dependent  upon  his  official  oath.  Without  such  affidavit  the 
writ  has  lost  its  vitality. 

It  is  a  judicial  writ,  which,  if  not  issued  by  the  proper  officer, 
will  not  compel  a  witness  to  attend  {Horton  v.  State,  112  Ga., 
27).  A  mere  notice  not  according  to  law  is  no  notice  at  all;  and 
a  return  by  a  special  deputy  in  his  own  name  is  void  (State  v.  Huff, 
161  Mo.,  459;  Mumfree  on  Sheriifs,  Section  843). 

A  proper  return  of  a  subpoena  does  not  affect  the  validity  of  a 
deposition,  but  does  the  proceeding  against  the  witness.  Without 
a  proper  return  the  officer  should  not  proceed  against  such  witness. 
If  the  witness  appears,  the  writ  has  served  its  purpose,  whether 
good,  or  bad.  If  he  does  not  appear  such  return  is  proper  proof 
of  service  to  justify  the  institution  of  proceedings  in  attachment 
and  contempt.  An  officer  can  not  therefore,  proceed  in  attachment 
against  a  witness  where  the  return  has  not  been  verified  by  an 
unofficial  person,  and  his  subsequent  proceedings  in  contempt  are 
without  jurisdiction.  This  is  irrespective  of  the  question  as  to 
whether  or  not  Acomb's  authority  should  have  first  been  endorsed 
upon  the  subpoena,  for  nothing  appears  to  indicate  that  he  ever 
was  authorized  to  make  serrice. 

After  proceedings  in  contempt  were  had,  and  after  the  applica-. 
tion  was  made  to  the  court  in  this  case,  but  before  the  petition  in 
habeas  corpus  was  filed,  the  notary  permitted  Mr.  Acomb  to  amend 
his  return  by  filing  an  affidavit.  A  number  of  authorities  are  cited 
to  show  that  the  return  may  be  amended,  and  that  it  then  speaks 
as  of  the  date  of  the  return. 

Section  5114  permits  amendment  of  process  either  before  or 
after  judgment  in  furtherance  of  justice.  Surely  it  can  not  be 
claimed  that  it  would  be  in  furtherance  of  justice  where  the  rights 
of  personal  liberty  are  involved.  In  Berry  v.  Hovey,  30  0.  S.,  349, 
it  was  decided  that  where  such  amendments  interfere  with  others* 
rights,  that  have  attached,  they  can  only  be  made  subject  to  such 
rights. 
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The  witness  has  not  voluntarily  appeared  and  thus  waived  this 
irregularity,  but  he  questions  this  return  after  he  is  attached  and 
has  been  committed.  Perhaps  this  amendment  after  notice  to  the 
witness  may  be  sufficient  to  found  other  proceedings.  It  can  not, 
however,  cure  any  previous  attachment  and  punishment  for  con- 
tempt. 

The  disqualification  of  the  notary  on  the  ground  that  he  is  an 
employe  of  counsel  for  defendant  has  not  been  shown  by  any  proof. 
Neither  is  it  necessary  to  decide  that  question.  The  practice  of 
taking  depositions  before  a  notary  in  the  employ  of  counsel  of  one 
of  the  parties  should  not  be  encouraged. 

Writ  granted.     Petitioner  discharged. 

Harrison  &  Asian,  for  petitioner. 

John  R,  Schindel  and  Joseph  Lachner,  for  the  constable. 


THE  THREE  DISTINCT  METHODS  OF  LEVYINC  A  STREET 
ASSESSMENT. 

[Court  of  Insolvency  of  Hamilton  County]. 

John  D.  Hasemeieb  v.  City  of  Cixcinnati. 

Decided,  May  2,  1908. 

A  street  assessment  may  be  made  in  any  one  of  the  three  ways  provided  by 
statute,  but  these  methods  are  distinct,  and  when  one  of  them  has  been 
adopted  it  should  be  substantially  followed  to  the  end. 

McNeill,  J. 

The  ordinance  to  improve  Pink  alley  passed  by  the  board  of  leg- 
islation October  8,  1900,  provides  that  the  costs  and  expenses  of 
said  improvement,  including  the  damages,  etc.,  shall  be  assessed 
upon  the  lots  and  lands  hereinafter  set  forth  in  proportion  to,  and 
in  no  instance  exceeding,  the  benefits  which  may  severally  result 
to  them  (owners)  by  reason  of  said  improvement — said  lots  and 
lands  being  determined  hereby  to  be  the  lots  and  lands  which  will 
be  specially  benefited  by  said  improvement,  to-wit:  ^The  lots  and 
lands  bounding  and  abutting  on  Pink  alley  from  Livingston  to 
Dayton  streets." 

The  improvement  was  made,  notices  published,  and  the  board 
of  public  service  proceeded  to  assess  the  property  bounding  and 
abutting  on  the  improvement,  as  the  property  benefited,  but  made 
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the  estimate  by  dividing  the  whole  cost  of  the  improvement  by 
the  number  of  abutting  feet. 

The  statutes  provide  three  ways  in  which  assessments  for  im- 
provements may  be  made,  viz.,  by  valuation,  by  benefits  or  by  the 
abutting  feet  (Sec.  2264).  Now  this  assessment  is  ostensibly 
made  ''by  benefits,"  which  requires  a  judical  act,  viz.,  ascertaining 
the  benefits  conferred  on  each  particular  lot,  and  levying  an  assess- 
ment in  proportion  thereto.  An  assessment  by  the  abutting  foot  is 
arbitrary,  and  presumes  benefits.  An  assessment  by  benefits  re- 
quires that  the  proper  proportion  should  be  charged  upon  the 
benefited  lot,  as  a  whole,  the  payments  to  be  made  in  yearly  in- 
stallments. 

Now,  what  was  done  in  this  case?  The  property  to  be  assessed 
is  described  in  the  ordinances  the  same  as  in  cases  where  the 
assessment  is  to  be  made  by  the  abutting  foot,  and  the  amount  to 
be  charged  upon  each  lot  was  ascertained  by  dividing  the  whole 
cost  of  the  improvement  by  the  whole  number  of  abutting  feet, 
and  then  assessing  each  lot,  with  an  amount  ascertained  by  multi- 
plying the  cost  of  one  foot  thus  ascertained  by  the  number  of  feet 
which  the  lot  abuts  on  the  improvement.  It  will  be  readily  seen 
that  all  the  advant!ages  of  an  assessment  by  the  abutting  foot  are 
thus  secured  under  the  form  of  an  assessment  according  to  bene- 
fits, and  the  property  owner  is  deprived  of  the  benefit  of  the  rule 
established  by  our  Supreme  Court  in  the  Haviland  case,  as  that 
rule  only  applies  where  the  assessment  is  made  by  the  front  foot 
(50  0.  S.,  471). 

The  three  forms  of  special  assessments  are  each  distinct  from 
the  other,  and  the  requirements  of  the  statutes  as  to  each  should  be 
strictly  followed  (see  52  0.  S.,  339).  The  statute  (Sec.  2264) 
requires  that  when  the  assessment  is  made  according  to  benefits  a 
specific  description  of  the  lot's  to  be  assessed  shall  be  set  forth 
in  the  ordinance,  while  in  the  ordinance  under  consideration  the 
lots  are  described  as  "the  lots  and  lands  bounding  and  abutting 
on  Pink  alley,  etc.,^^  which  is  the  language  employed  in  the 
statute  where  the  assessment  is  made  by  the  abutting  foot.  A 
number  of  the  lots  assessed  front  on  adjacent  streets  and  extend 
lengthwise  on  Pink  alley,  and  only  have  a  depth  of  twenty  to 
twenty-five  feet  measured  from  the  alley,  yet  no  allowance  is  made 
for  this  in  making  the  assessment. 
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A  valid  assessment  can  only  be  made  in  the  methods  provided 
by  the  statutes.  Council  may  adopt  either  of  the  three  ways  pro- 
vided, but  as  the  methods  are  distinct,  whichever  one  is  adopted 
should  be  substantially  followed  to  the  end.  Here  the  assessment 
has  been  made  partly  according  to  the  method  required  when  the 
assessment  is  made  by  benefits,  and  partly  according  to  the  method 
required  when  the  assessment  is  made  by  the  abutting  foot  There 
has  been  a  failure  to  comply  with  either  method. 

It  follows  therefore  that  the  assessment  is  invalid. 

John  R.  Von  Seggem,  for  plaintiff. 

John   V,  Campbell,  contra. 


USAGE  AS  APPUED  TQ  A  WRITTEN  CONTRACT. 

[Superior  Ckiurt  of  Cincinnati,  sitting  in  General  Term.] 
The  Nicola  Bbob.  Company  v.  the  Queen  City  Box  Company. 

Decided,  February  16,  1908. 

Proof  of  a  \xaa^  or  cnstom,  which  would  contradict  the  terms  of  a  written 
contract  upon  which  suit  is  based,  is  inadmissible. 

Smith,  J. ;  Ferris,  J.,  and  Spiegel,  J.,  concur. 

The  plaintiff  in  error  brought  an  action  in  the  court  below  to 

recover  for  lumber  furnished  under  the  following  contract : 

''Cincinnati,  0.,  December  20,  1898. 
''The  Nicola  Bros.  Co.,  Pittsburgh,  Pa. 

"Gentlemen :  Enter  our  order  for  750,000  feet  of  4-4  common 
and  cull  cottonwood  lumber  at  twelve  dollars  and  fifty  cents 
($12.50)  per  thousand  delivered  at  our  factory,  in  addition  to  the 
order  for  250,000  feet,  which  we  placed  with  you  November  4, 1898. 
Terms  cash  less  2  per  cent,  in  ten  days  from  date  of  invoice.  The 
lumber  is  to  be  dry,  well  manufactured  and  of  good  average  width. 
We  reserve  the  privilege  of  increasing  this  order  to  1,000,000 
feet,  and  notice  of  the  additional  quantity  to,  be  given  by  August 
1, 1899.  The  lumber  on  this  contract  is  to  be  delivered  during  the 
year  1899,  as  needed  by  us  in  the  manufacture  of  our  boxes. 
Yours  truly.  The  Queen  City  Box  Co.,  W.  D.  Sexton.'' 

**We  accept  the  above  order.  The  Nicola  Bros.  Co.,  by  J.  W. 
Darling." 

The  defendant  admitted  that  the  amount  sued  for  was  due,  but 
in  an  answer  and  cross-petition  alleged  a  breach  of  the  contract 
m  part  upon  the  part  of  the  plaintiff  in  failing  to  deliver  lumber 
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as  provided  in  the  contract,  and  asked  a  judgment  in  damages  on 
account  of  such  breach. 

The  plaintiff  replied  denying  such  breach ;  and  sought  to  prove 
that  the  greater  part  of  the  lumber  called  for  in  the  contract  came 
from  the  south,  and  that  it  was  a  custom  recognized  in  the  lumber 
trade  in  case  of  a  freshet  in  the  rivers  in  the  territory  from  which 
the  lumber  camie,  that  the  delivery  of  lumber  under  a  contract 
should  be  delayed  until  the  waters  had  subsided.  The  court  re- 
fused to  permit  such  a  custom  to  be  proved,  and  this  ruling  of 
the  court  is  the  main  point  relied  upon  to  reverse  the  judgment. 

We  are  of  the  opinion  that  the  ruling  was  correct.  The  terms 
of  this  contract  are  clear  and  admit  of  no  doubt.  To  admit  proof 
of  a  custom  which  would  change  the  terms  of  the  contract  would 
be  to  admit  oral  evidence  which  would  contradict  the  contract. 
While  usage  or  custom  may  be  proved  to  add  to  or  explain  the 
terms  of  a  written  instrument,  it  is  never  admissible  to  vary  or 
contradict  such  terms. 

The  principle  is  well  stated  in  Oibney  v.  Curtis,  61  Md.,  201,  in 
which  it  was  said: 

"No  evidence  of  custom  or  usage  was  admissible  to  alt^r  or 
modify  this  express  provision  of  the  contract  The  purpose  of  the 
evidence  of  custom  was  to  incorporate  an  additional  provision  or 
term  in  the  contract,  and  that  too  in  respect  to  a  matter  for  which 
the  contract  had  expressly  provided.  The  terms  of  which  contract 
are  neither  ambiguous  nor  technical,  and  therefore  did  not  require 
the  aid  of  any  established  custom  or  usage  to  ascertain  their  true 
meaning.  Usage  may,  in  certain  cases,  for  the  purpose  of  ascer- 
taining and  explaining  the  meaning  and  intention  of  the  parties 
to  a  contract,  whether  written  or  verbal,  be  proved ;  but  it  is  never 
admissible  where  it  is  inconsistent  with  the  terms  of  the  contract, 
or  the  apparent  intention  of  the  parties.  As  has  been  well  said, 
usage  may  be  admissible  to  explain  what  is  doubtful,  but  never 
to  contradict  what  is  plain.*' 

To  the  same  effect  is  Scott  v.  Hartley,  126  Ind.,  239 ;  Wilkinson 
V.  Willtamson,  76  Ala.,  167. 

There  is  'no  decision  among  the  Ohio  decisions  which  declare  a 
contrary  principle. 

Judgment  aflSrmed. 

Chas.  W.  Baker,  Victor  Heintz,  for  plaintiff  in  error.  , 

Scott  Bonham,  John  C.  Healy,  for  defendant  in  error. 
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MODE  OP  CONTESTING  AN  ELECTION  UNDER  THE  BEAL 
LAW— ANNEXATION  PROCEEDINGS. 

[Probate  Court  of  Cuyahoga  County]. 

Andrew  Rost  v.  The  Village  of  Glenville. 

Decided,  May  2,  1908. 

The  Beat  Lam — Made  of  Contesting  Election  Under—Annexation  of  Part 
of  Village  to  a  City— Regularity  of  Proceedings  for—Section  i6i$—Ap. 
portionmen  of  Existing  Indebtedness —  When  Annexation  Proceedings 
are  Perfected — Ratification  of 

1.  Whether  the  mode  of  coatesting  the  election  in  a  municipal  corporation 

in  Ohio,  under  the  Beal  Law,  so-called  (96  Ohio  Laws,  87),  is  so  indefi- 
nite, uncertain  and  ambiguous  as  to  render  Section  4864-20f  of  said  act 
invalid  and  void — quaere? 

2.  Section  1616  of  the  Revised  Statutes  of  Ohio,  providing  for  the  annexa- 

tion of  part  of  the  territory  of  a  village  to  a  city,  where  the  same  adjoin 
each  other,  as  to  the  regularity  and  validity  of  the  proceedings  before 
the  county  commissioners,  must  be  construed  together  with  the  provi- 
sions of  the  statute,  Div.  2,  Tit.  XII,  prescribing  the  manner  of  pro- 
ceeding on  applications  to  annex  adjacent,  unincorporated  territory  to 
villages  and  cities.  The  provisions  of  the  statute  prescribing  the  mode 
of  altering  the  boundaries  of  municipalities  by  the  annexation  of  terri- 
tory, by  reference  and  analogy,  control  the  action  of  the  county  com- 
missioners in  exercising  authority  under  Section  1616,  and  these  several 
statutory  provisions  must  be  construed  together. 

&  By  the  proper  construction  and  meaning  of  Section  1616,  the  action  and 
proceedings  of  the  county  commissioners  in  ascertaining  and  apportion- 
ing the  amount  of  the  existing  indebtedness  of  the  village,  in  the  man- 
ner prescribed  in  the  last  clause  of  said  section,  which  is  to  be  assumed 
and  paid  by  the  city,  is  an  essential  and  constituent  part  of  the  proceed- 
ings for  annexation. 

i.  After  such  apportionment  is  made,  and  the  transcript  of  the  proceedings 
and  maps  before  the  county  commissioners  are  filed  with  the  city  clerk  of 
the  city  to  which  such  territory  is  sought  to  be  annexed,  the  detachment 
of  the  territory  from  the  village,  and  its  legal  annexation  to  the  city,  is 
not  perfected  and  complete  until  the  city,  by  the  corporate  action  of  its 
council,  by  ordinance  or  resolution,  has  accepted  such  territory,  and 
assumed  the  indebtedness  of  the  village  so  apportioned,  together  with 
all  other  municipal  burdens  and  obligations  with  which  the  city  is 
charged,  with  respect  to  its  original  territory. 

6.  The  original  application  and  action  of  the  council  of  the  city  for  such 
annexation,  can  not  be  construed  as  a  sufficient  vatification  and  assump- 
tion of  such  burden  on  the  part  of  the  city. 
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White,  J. 

Thi6  case  was  heard  on  a  demurrer  to  a  petition  and  amendment 
to  petition,  contesting  the  election  under  the  Beal  Law,  so-called, 
05  Ohio  Laws,  87. 

Judicial  action  has  been  so  frequently  invoked  in  this  county, 
to  decide  the  validity  of  the  election  under  the  Beal  Law  (95  Ohio 
Laws,  87),  held  in  the  village  of  Glenville  on  the  25th  day  of 
February,  A.  D.  1903,  that  it  is  somewhat  perplexing  for  the 
probate  judge  to  dispose  of  the  matters  now  pending  in  this  court 
on  the  demurrer  to  the  petition  and  amendment  in  this  action. 
Temporary  restraining  orders  have  been  granted  by  the  common 
pleas,  and  then  vacated,  and  one  or  more  actions  are  now  pend- 
ing in  the  common  pleas,  involving  the  same  questions  embraced  in 
the  matters  here;  and  furthemuore,  there  is  an  error  proceeding 
pending  in  the  Circuit  Court  of  the  Eighth  Judicial  Circuit,  which 
may,  or  may  not,  involve  the  merit's  of  the  contention  between  the 
parties  in  this  action. 

It  had  been  my  purpose,  until  recently,  to  defer  the  disposition 
of  this  demurrer  until  one  of  these  superior  courts  had  decided  the 
matter. 

Not  long  since,  the  election  of  the  Mayor  of  Glenville  was  con- 
tested before  this  court,  in  which  the  question  of  the  charter  elec- 
tion for  municipal  oflScers  in  the  village  of  Glenville,  on  the  6th 
day  of  April,  1903,  was  involved.  The  contention  by  the  contestor 
in  this  recent  case  of  Bach  v.  Goff,  Mayor,  was  that  a  part  of  the 
former  territory  of  Glenville  had  been  detached,  and  annexed  to  the 
city  of  Cleveland,  before  the  municipal  election,  and  if  the  votes 
cast  in  said  disputed  territory  had  been  thrown  out,  C.  C.  Shellen- 
trager,  who  was  the  opposing  candidate  of  F.  H.  Goff,  would  have 
been  elected,  and  not  Mr.  Goff.  The  precise  ground  of  controversy 
was  involved  in  the  contest  of  the  municipal  election,  that  is  taken 
and  covered  by  the  contest  of  the  Beal  Law  election.  The  unique 
procedure  adopted  in  construing  the  law  applicable  to  the  contest 
of  the  municipal  election,  devolved  the  question  of  both  law  and 
fact  upon  three  freeholders  who  were  called  in  as  jurors  or  referees, 
to  assist  the  probate  court  in  the  case  of  Bach  v.  Ooff.  The  deci- 
sion of  the  freeholders  was  that  the  election  of  F.  H.  Goff,  as 
Mayor,  was  valid  and  regular,  thereby  deciding  that  the  territory 
formerlv  known  as  the  Second  Ward,  was  niot  detached  from  the 
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village  of  Glenville^  and  annexed  to  the  city  of  Cleveland  at  the 
date  of  the  election,  which  was  April  6,  1903. 

It  must  be  said,  however,  that  this  decision  ought  not  to  be 
treated  as  conclusive  in  the  determination  of  this  demurrer.  If  it 
should  be  found  that  the  votes  cast  in  this  disputed  territory  in 
Glenville  in  the  municipal  election  on  the  6th  of  April  last,  should 
be  thrown  out  as  illegal  votes  for  the  municipal  officers  of  Glen- 
ville, it  being  conceded  that  the  city  of  Cleveland  had  failed  to 
set  up  any  election  machinery  in  said  disputed  territory,  it  vrouli 
necessarily  have  resulted  in  disfranchising  a  large  number  of  the 
intelligent  community  of  Glenville.  How  much  this  consideration 
had  to  do  with  the  decision  of  the  freeholders  in  the  recent  case, 
the  court  is  not  in  a  position  to  know,  but  it  must  be  presumed  that 
this  situation  reasonably  and  properly  had  some  weight  to  influence 
the  decision  in  the  case.  This  point  in  argument,  as  submitted  to 
the  jury  in  this  case,  was  not  urged,  but  the  whole  contention 
pivoted  upon  the  validity  of  the  annexation  proceedings,  which 
have  become  familiar  history  in  the  coi:rts  in  this  county. 

I  have  called  attention  to  this  judicial  history  for  the  purpose 
of  suggesting  that  it  may  seem  presumptions  in  the  court  to  at- 
tempt to  dispose  of  the  matters  involved  in  this  controversy  at  this 
time.  No  judgment  that  this  court  can  render  will  be  binding  or 
conclusive,  and  it  may,  possibly,  have  become  almost  a  matter  of 
indifference  what  disposition  is  made  of  this  demurrer. 

A  rational  and  sound  decision  of  the  matter  presented  in  this 
demurrer  necessitates  a  careful,  broad  and  comprehensive  examina- 
tion and  consideration  of  the  statute  law  governing  the  relations 
of  municipal  corporations  in  the  state  of  Ohio.  Nothing  is  more 
uncertein  at  the  present  time,  than  municipal  law  generally  in  this, 
cur  glorious  commonwealth.  It  may  not,  therefore,  be  out  of 
place  for  the  court  to  say  that  it  has  had  the  benefit  and  valuable 
aid  of  the  industrious  research,  close  and  critical  reasoning,  and 
able  argxraient  of  counsel  on  both  sides  of  this  case.  It  is  rare  in- 
deed that  causes  have  ever  been  presented  to  a  court,  in  which 
all  conceivable  questions  and  related  matters  have  been  more  thor- 
oughly digested  and  discussed,  than  was  exemplified  upon  the 
hearing  of  this  demurrer.  Counsel  must  not  expect  the  probate 
judge  to  follow  out,  in  all  the  intricate  details,  a  collation  and  com- 
parison of  these  statutory  provisions,  and  to  bring  out  a  system- 
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atic  methodical  exposition  of  this  somewhat  confused  legislation. 

The  line  of  battle  is  drawn  upon  the  proper  construction  and 
interpretation  of  Section  1615  of  the  Revised  Statutes  of  Ohio. 
Evidently  the  statutes,  as  regard  the  growth  and  development  of 
municipal  corporations  in  Ohio,  have  been  evolutionary,  until  it 
became  substantially  impossible  to  sustain  the  protean  forms  intc 
which  municipal  legislation  had  become  crystalized,  and  the  Su- 
preme Court,  by  one  stroke,  recently  uprooted  the  entire  incongru- 
ous growth. 

Before  taking  up  the  points  so  ably  discussed,  concerning  the 
regularity  of  the  proceedings  of  detachment  and  annexation  of 
territory  from  one  municipality  to  another,  as  provided  in  this 
section  of  the  statute,  a  few  general  considerations  may  not  be 
out  of  place. 

The  procedure  for  contesting  an  election  in  the  probate  court  is 
embraced  in  Sections  572  to  578,  inclusive.  A  mere  superficial 
examination  of  these  provisions  of  law,  lead  one  to  conclude  at 
once  that  the  provisions  were  originally  designed  to  govern,  ex- 
clusively, the  election  of  a  justice  of  the  peace,  and  no  other  oflBcer. 
The  preceding  section,  568,  grants  power  to  the  probate  judge,  on 
proper  application,  petition  and  notice,  to  increase  or  decrease  the 
number  of  justices  of  the  peace  in  any  township,  and  then  follow 
these  provisions  for  contesting  the  election  of  a  justice  of  the 
peace.  The  language  of  the  statute  applies  exclusively  to  the  elec- 
tion of  this  township  officer,  and  no  other.  The  proceedings  on 
determining  the  result  of  the  election,  are  special  and  specific,  and 
can  not  in  any  way  be  applied  to  the  results  of  a  contest  as  in  this 
action.  The  whole  proceeding  for  the  contest  of  an  election,  under 
these  statutes,  is  so  divergent  and  apart  from  other  contested  elec- 
tions, that  it  is  remarkable  that  the  Legislature  has  sought  to 
make,  by  reference  merely,  these  provisions  applicable  to  the  case 
of  the  contest  of  the  election  by  the  section  of  the  so-called  Beal 
Law,  4364-20i^  but  such  Stems  to  be  .the  clear  intent  of  the  law- 
makers in  providing  this  section,  the  language  of  the  section  being 
a?  follows: 

"Any  person  being  a  qualified  elector  in  any  municipal  corpora- 
tion wherein  an  election  shall  have  been  held,  as  provided  for  in 
this  act,  may  contest  the  validity  of  such  election  by  filing  a  pe- 
tition, duly  verified,  with  the  probate  court  of  the  county  in  which 
such  municipal  corporation  is  situated.  ♦  ♦  ♦  • 
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''The  probate  judge  shall  have  final  jurisdiction  to  hear  and 
determine  the  merits  of  the  proceeding,  and  in  other  respects  in 
the  procedure  of  the  hearing,  he  shall  be  goveraed  by  the  law 
providing  for  the  contesting  of  an  election  of  a  justice  of  the  peace, 
so  far  as  such  law  is  applicable/^ 

When  we  remember  that  modes  of  contesting  elections,  which  are 
special,  and  are  made  parts  of  specific  acts  of  legislation,  have  been 
held  to  provide  an  exclusive  and  special  remedy,  prohibiting  pro- 
ceedings in  quo  warranto,  mandamus,  and  all  other  modes  of 
raising  issues  on  elections,  it  is  surprising  and  anomolous  that 
the  law  makes  these  old  provisions  for  contesting  the  election  of  a 
justice  of  the  peace,  do  duty  in  so  important  a  public  matter  as 
contesting  an  election  where  it  is  not  a  question  of  whether  this 
or  that  individual  has  been  elected  to  a  petty  oflSce,  but  impeach- 
ing the  validity  of  a  referendum  to  a  whole  community,  deter- 
mined by  the  elective  franchise. 

The  judicial  power  should  be  most  guardedly  and  carefully  ex- 
ercised, where  the  procedure  in  applying  the  remedy  is  uncertain, 
vague,  and  obscure,  as  in  the  law  of  contest  in  this  case. 

State,  ex  rel  Wetmore,  v.  Stewart,  26  0.  S.,  216. 
State,  ex  rel,  v.  Marlow,  15  0.  S.,  114. 

If  the  Legislature,  to  avoid  repetition,  has  so  far  failed,  by 
erroneous  or  uncertain  references  to  other  acts  and  laws  which  are 
manifestly  incongruous  and  inapplicable  as  providing  the  proper 
procedure,  to  open  a  clear  path  of  duty  to  the  court,  in  a  case  of 
contested  election  where  its  decision  is  final,  then  the  fault  must 
rest  with  the  legislative,  and  not  with  the  judicial  authority. 

Now  the  mode  of  contesting  an  election  under  the  Beal  Law, 
shall  be  such  as  is  prescribed  ''for  the  contest  of  the  election  of  a 
justice  of  the  peace,  so  far  as  applicable"  When  we  refer  to  that 
law,  a  doubt  is  at  once  raised  whether  the  law  is  in  any  way 
applicable  in  very  important  particulars.  The  sum  of  what  the 
court  suggests  on  this  point,  is  that  where  the  power  and  process 
of  its  exercise  are  both  doubtful,  its  judgment  and  action  should 
be  the  sound  result  of  strict  construction,  having  the  undoubted 
warrant  of  law. 

The  provisions  of  the  statute,  95  0.  L.,  87,  so  far  as  the  law 
attempts  to  afford  the  right  of  contesting  the  election,  is  very  pe- 
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culiar.  There  is  great  force  in  the  claim  of  learned  counsel  for 
contestor,  that  the  effects  of  an  election  under  this  law  are  very 
grave  and  important.  The  vested  rights  of  property  may  be  jeop- 
ardized and  destroyed,  by  a  popular  movement  which  may  be  based 
wholly  upon  prejudice,  engendered  by  the  distempered  passions 
of  men,  inflamed  by  mistaken  zeal  and  partisan  sentiment,  and  not 
by  the  calm  judgment  and  wise  regard  for  the  public  good. 

It  is  well  settled  judicial  history,  that  in  Kansas  and  other 
states,  where  extreme  laws  have  been  enacted,  prohibiting  the  sale 
of  intoxicating  liquors,  that  this  tide  of  destructive  legislation  has 
been  stayed  by  that  solid  bulwark  o-f  con&iitutional  law,  which  pro- 
hibits the  taking  of  private  property  without  due  process  of  law. 
Virtually,  it  becomes  a  species  of  confiscation. 

The  operation  of  this  law,  under  which,  by  a  popular  election, 
the  largest  rights  of  property  may  be  destroyed,  puts  it  within  the 
power  of  any  elector  of  the  municipality,  to  challenge  the  election, 
and  put  in  force  the  legal  machinery  to  contest  the  election.  To 
use  the  verbiage  of  the  street,  suppose  the  village  had  "voted  wet,^' 
any  elector,  actuated  by  whatever  whim  or  caprice,  could  set  in  mo- 
tion the  law  to  reverse  the  public  action. 

It  is  a  sound  proposition  that  the  conditions  of  such  a  contest, 
and  the  manner  and  mode  of  procedure,  should  be  clearly,  positive- 
ly, and  unambiguously  prescribed.  It  is  far  from  being  the  case 
here.  In  this  respect  the  act  is  indefinite,  uncertain,  if  not  fa- 
tally inconsistent.  The  action  and  judgment  of  the  probate  court, 
expressed  through  the  administration  of  a  few  vague,  ancient  pro- 
visions of  the  statute,  passed  to  control  the  contest  of  an  inferior 
township  oflScer,  is  made  final.  Taking  the  most  favorable  view 
that  can  be  taken  of  the  so-called  "Beal  Law,"  it  is,  in  the  judg- 
ment of  the  court,  a  very  serious  question  whether  that  part  of  it 
which  provides  the  procedure  to  contest  the  election,  could  stand, 
il  called  in  question  before  a  court  of  superior  jurisdiction;  or 
\v  Aether  it  is  not  so  indefinite,  uncertain  and  defective  as  to  be 
invalid  and  unconstitutional. 

Notwithstanding  this  uncertainty,  and  the  conclusion  justified 
by  it,  the  court  considers  that  this  demurrer  must  be  disposed  of 
on  its  merits  as  submitted. 

The  election  occurring  in  the  village  of  Glenville  under  the 
local  option  law  (95  0.  L.,  p.  87)  on  February  25,  1903,  is  ad- 
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mitted  to  have  been  in  all  respects  regular  and  valid,  within  the 
legal  boundaries  of  the  village.  It  is,  in  substance,  contended  by 
the  contestor,  that  the  vote  of  a  part  of  the  electors  resident  within 
the  city  of  Cleveland  were  counted  and  added  to  the  vote  in  the 
village,  to  make  up  {he  determinate  results  of  the  election.  To 
maintain  the  contest  on  this  proposition,  it  is  conceded  by  the 
demurrent  that  the  petition  and  amendment  recites  correctly  the 
history  of  the  proceedings  before  the  County  Commissioners  of 
Cuyahoga  County,  and  subsequently  in  the  oflBces  of  the  county 
recorder  and  clerk  of  the  city.  The  contention  of  the  village  is 
that,  conceding  the  truth  of  all  these  facts,  the  election  of  February 
25,  1903,  was  not  invalidated  by  counting  the  votes  of  any  electors 
residing  in  the  city  of  Cleveland.  In  other  words,  the  territory 
originally  embraced  in  the  village  of  Glenville  remained  intact 
at  that  date.  To  render  the  election  invalid,  these  admitted  facts 
set  forth  in  the  petition  and  amendment  must,  by  fair  intendment 
and  meaning  in  law,  have  worked  the  complete  legal  detachment 
of  that  part  of -the  territory  of  Glenville,  formerly  called  the  Sec- 
ond Ward,  and  its  legal  annexation  to  the  city  of  Cleveland.  With 
perfect  frankness  the  contestor  assumes  the  burden  of  this  propo- 
sition. 

The  election  of  February  25,  1903,  was  purely  municipal  and 
local ;  and  if  the  electors  dwelling  on  the  territory  in  dispute  were 
residents  of  the  city  of  Cleveland,  they  will  not  be  disfranchised; 
nor  their  rights  and  privileges  as  citizens  abridged  or  affected  by 
throwing  out  their  votes.  If  they  were  residents  of  Cleveland,  the 
residents  of  Glenville  have  no  right  to  reap  the  supposed  benefits 
of  their  votes  in  the  general  result.  What  then,  was  the  legal 
status  of  that  territory  formerly  known  as  Ward  2  in  the  village 
of  Glenville,  in  relation  to  the  election  of  February  25,  1903  ?  The 
correct  answer  to  this  question  must  be  decisive  of  the  issue  on  the 
demurrer. 

Whether  an  obiter  dictum  or  not,  it  is  a  pertinent  and  wise  re- 
mark of  Judge  Spear,  in  50  0.  S.,  297,  wherein  he  says :  *'The  pro- 
ceeding is  purely  statutory,  and  the  question  is  therefore  to  be  de- 
termined by  a  consideration  of  all  the  statutes  bearing  upon  the 
subject.  In  arriving  at  a  conclusion,  the  test  to  be  observed,  is  the 
intent  of  the  law-makers  as  expressed  by  the  law.^ 
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The  contest'or  argues  with  much  plausible  foree^  that  the  first 
proviso  contained  in  Section  1615  of  the  Revised  Statutes  of  Ohio, 
must  be  confined  to,  limit,  and  control  the  action  and  duty  of  the 
county  commissioners  alone,  in  the  proceedings  of  annexation  of  a 
part  of  a  village  corporation,  to  a  city.    The  language  is  as  follows : 

"And  such  territory  shall  thereafter  constitute  a  part  of  such 
city,  provided,  that  in  all  their  proceedings  in  the  premises,  the 
county  commissioners  shall,  as  far  as  the  same  are  applicable,  be 
governed  by  the  provisions  of  this  division  prescribing  the  manner 
of  proceeding  on  applications  for  the  annexation  of  adjacent  un- 
incorporated territory  to  villages  and  cities.*' 

It  is  insisted  that  this  language  by  clear  reference,  confines  the 
operation  of  the  words,  "so  far  as  applicable'*  exclusively  to  the 
acts  of  doings  of  the  commissioners;  and  renders  wholly  inap- 
plicable those  provisions  of  Sections  1589  to  1605,  save  and  except 
as  to  the  acts  of  this  tribunal  alone.  To  judge  of  the  soundness 
and  value  of  this  contention,  the  broader  scope,  purpose  and  intent 
of  this,  and  related  enactments,  granting  power  Ho  enlarge  and 
change  the  boundaries  of  municipal  corporations,  must  be  carefully 
scrutinized,  and  kept  steadily  in  view. 

It  will  be  found  that  in  every  case,  where  these  changes  and  an- 
nexations are  consummated  by  the  concurrent  action  of  two  parties, 
either  upon  the  original  initiation  of  one  or  both,  opportunity  is 
afforded,  if  not  invited,  by  the  law,  to  invoke  the  intervention  of 
judicial  supervision  by  injunction,  by  any  person  whose  rights  may 
be  affected.  To  render  this  remedy  adequate,  time  limit  is  fixed 
delaying  the  final  consummation  and  completion  of  the  annexation. 
This  condition  plainly  exists  in  that  body  of  legislation  providing 
for  the  annexation  of  unincorporated  territory.  It  will  be  found 
also,  that  in  several  of  these  cases,  the  law,  in  express  terms,  fixes 
the  time,  in  the  course  of  the  proceedings,  when  the  annexation 
shall  be  considered  consummate  and  complete.  Several  of  these 
declaratory  provisions  are  collected  by  counsel  for  the  oontestor  in 
their  brief. 

In  the  revision  of  our  Statutes  of  1880,  Title  12,  Div.  2,  Chap.  5, 
provides  for  the  annexation  of  unincorporated  territory.  Section 
1597  reads :  "When  the  resolution  oi«  ordinance  accepting  such  an- 
nexation has  been  adopted,  the  territory  shall  be  deemed  a  part  of 
the  city  or  village,  and  the  inhabitants  residing  thereon,  shall  have 
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all  the  rights  and  privileges  of  the  inhabitants  within  the  orig- 
inal limits  of  such  city  or  village/' 

Again,  it  may  be  safely  said  that  there  must  necessarily  be  two 
parties^  first  or  last,  in  all  these  statutory  schemes  of  annexation. 
It  is  said  that  by  virtue  of  Section  1615,  there  are  two  parties, 
and  that  the  proceedings  of  the  commissioners  are  set  in  motion 
at  their  joint  instance,  and  by  their  concurrent  action.  At  least 
two-thirds  of  the  inhabitants  of  the  portion  of  the  territory  of 
the  village,  is  one  party;  the  city,  acting  through  its  council,  is  the 
other  party.  Again,  in  this  general  view  of  the  operation  of  these 
statutes,  it  might  be  well  to  note  the  peculiar  expression,  and  sig- 
nificant words,  which  imply,  not  only  joint  and  concurrent  action 
of  the  parties,  but  the  operation  of  such  action  upon  the  territory 
involved. 

The  two  words  are  ''detached"  and  ''annexed.'*  All  of  these 
statutes  keep  these  dual  operations  distinct.  These  two  results 
must,  in  the  final  outworking  of  all  these  laws,  however,  concur  in 
time  and  legal  effect.  It  would  be  against  the  policy  of  the  law 
to  have  the  partial  operation  to  "detach"  the  territory,  and  leave 
it,  and  its  inhabitants  suspended  in  a  dubious  state  of  abeyance, 
until  by  further  action  it  can  be  ''annexed."  Indeed,  such  a  state 
would  be  absurd,  as  well  as  impolitic.  Most  emphatically,  until  the 
annexation  is  consummate,  the  territory  is  in  no  sense  detached. 

There  is  another  general  observation  to  be  made  upon  the  at- 
titude of  the  parties  defined  by  Section  1615.  Two  things  must 
concxir  to  move  the  commissioners  to  act :  the  "application"  of  the 
council  of  the  city;  and  "the  written  request  of  at  least  two-thirds 
of  the  legal  voters  inhabiting  the  territory  proposed  to  be  annexed." 
It  should  be  remarked  that  there  is  no  unanimity  essential  on  the 
part  of  the  citizens  of  the  village,  nor  do  they  act  through  the 
instrumentality  of  any  corporate  organ.  It  seems  to  the  court 
that  this  fact  has  some  bearing  upon  the  construction  of  Section 
1615.  If  any  of  the  silent  one-third  of  the  citizens  of  the  terri- 
tory should  feel  aggrieved  by  the  action  of  the  commissioners,  what 
remedy  have  they,  except  by  the  statutory  injunction  provided 
by  Section  1594  of  Division  2,  Title  12?  None  whatever.  It 
seems  a  great  lapse  in  legislative  wisdom,  if  this  is  so,  in  view  of 
the  fact  that,  by  the  terms  of  the  Beal  Law,  care  is  taken  to  afford 
any  single  citizen  the  right  to  contest  the  election. 
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Another  general  observation  of  the  general  features  of  these  laws, 
is  their  uniformity  in  providing  that  the  county  commissioners 
shall  be  the  tribunal  to  hear  and  determine  the  application  for 
annexation,  and  alteration  of  municipal  lines.  It  does  not  derogate 
from  the  importance  and  dignity  of  the  office,  to  say  that  county 
commissioners  are  not  usually  learned  in  the  law,  nor  very  well 
qualified  to  exercise  important  judicial  functions.  In  view  of  this 
fact,  the  law-makers  have  wisely  opened  the  way  for  judicial  su- 
pervision and  scrutiny,  by  providing  a  short  period  of  limitation 
to  the  final  ripening  of  their  proceedings,  during  which  time  this 
special  statutory  restraining  order,  and  careful  review  of  the  pro- 
ceedings, may  be  had  in  a  court  of  competent  jurisdiction.  Some- 
thing more-^and  different  from — the  remedy  by  injunction,  which 
was  once  considered  an  emergent  and  extraordinary  remedy,  but 
now  has  become  so  familiar,  is  provided  by  these  statutes.  There 
is  good  reason  for  concluding  that  in  the  view  of  the  Legislature, 
this  was  to  provide  a  uniform  and  necessary  mode  of  checking  any 
hasty  or  ill-considered  action. 

The  vital  question  is:  When  is  the  action  of  the  commissioners 
by  Section  1615  final,  and  when  is  the  work  of  annexation  com- 
plete? 

Passing  now  to  a  closer  analysis  of  the  section,  in  the  light  of 
these  general  analogies  and  characteristics  of  this  species  of  legis- 
lation, how  stands  the  case  ? 

The  tendency  of  contestor's  argument  is  to  establish  the  propo- 
sition that  the  whole  work  of  annexation  is  embraced  in,  and 
must  be  confined  to,  the  exercise  of  the  powers,  rights,  and  duties, 
prescribed  in  this  section  alone. 

There  seem  to  have  been  intervals  in  the  steps  taken  in  the  pro- 
ceedings before  the  commissioners.  On  the  8th  day  of  November, 
1902,  the  order  to  detach  the  territory  in  question  from  the  vil- 
lage of  Glenville,  and  annex  to  the  city  of  Cleveland,  was  made. 
On  the  23rd  day  of  December,  1902,  following,  a  transcript  of  the 
proceedings  and  map  were  delivered  to  the  county  auditor.  The 
day  preceding,  the  records  shows  that  a  like  transcript  was  deliv- 
ered to  the  clerk  of  the  city  of  Cleveland.  The  apportionment 
of  the  indebtedness  of  the  village  was  not  made  by  the  county  com- 
missioners until  the  21st  day  of  February,  1903,  and  on  the  24th 
day  of  February,  the  same  was  certified  to  the  coimty  recorder  and 
city  clerk. 
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It  is  stated  by  counsel  in  argument,  that  the  question  of  the 
date  of  their  completing  the  process  of  annexation  may  be  in  the 
alternative,  either  on  the  8th  of  November,  1902,  on  the  23rd  day 
of  December,  1902,  or  at  latest,  on  the  24th  day  of  February,  1903. 

There  are  very  cogent  reasons  why  there  should  not  be  any  doubt 
or  uncertainty  about  this  point  in  their  proceedings,  and  the  time 
when  the  legal  work  of  annexation  was  complete  and  consummate. 
In  the  opinion  of  the  court,  this  admission  by  the  oontestor  that 
the  date  of  the  consummation  may  be  debatable,  certainly  does  not 
strengthen  his  argument. 

Great  stress  is  laid  upon  the  position  and  relation  as  to  context 
in  this  statute,  of  the  words  following  the  recitation  of  the  essen- 
tial steps  in  the  proceeding,  to-wit:  "And  such  territory  shall 
iherafter  constitute  a  part  of  said  city."  It  should  be  observed 
that  this  section,  1615,  was  amended  in  1888 ;  that  the  latter  clause, 
beginning  with  the  disunctive  word  "and  set  oflE  and  apportion," 
etc.,  was  added  after,  as  one  of  these  amendments.  The  first  pro- 
viso, as  well  as  the  second,  were  parts  of  the  original  act. 

It  is  one  of  the  canons  of  statutory  construction  that  clauses 
may  be  transposed  to  effectuate  the  manifest  intent  of  the  Legisla- 
tuje,  as  expressed  in  the  whole  enactment  taken  together. 

The  second  proviso  commencing  with  the  words,  "And  provided 
further,  that  the  commissioners  shall  ascertain,"  etc.,  "on  the  an- 
nexation of  the  territory  aforesaid,"  must",  according  to  all  rules  of 
interpretation  be  taken  and  held  to  be  a  necessary  and  constituent 
part  of  the  proceedings  of  the  commissioners,  antedating  the  con- 
summated annexation.  The  contestor  does  not  disclaim  this  as 
being  a  proper  conclusion.  In  the  judgment  of  the  court,  it  is 
a  very  important  fact,  bearing  upon  the  question  of  the  meaning 
of  this  law.  One  of  the  most  important  functions  of  the  commis- 
sioners is  this  quasi  judicial  duty  of  apportionment  of  the  account 
of  the  existing  indebtedness  of  the  village,  which  shall  be  assumcfl 
and  paid  by  the  city  as  an  essential  part  of  the  process  of  annexa- 
tion. 

It  is  said  that  the  city  is  bound,  by  the  action  of  the  commission- 
ers, without  subsequent  ratification  or  approval,  by  submitting 
the  application  for  the  annexation  in  the  first  instance.  It  seems 
to  me  that  this  is  erroneous.  That  the  law-makers  looked  upon  this 
matter  of  making  this  apportionment  as  important  is  evidenced  by 
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the  last  amendment  to  the  section  which  defines  the  manner  of 
arriving  at  the  proper  apportionment. 

Now  it  may  be  said  that  the  representatives  of  the  city  have 
their  day  before  the  commissioners  upon  that  subject,  as  well  as 
others  connected  with  the  proceedings,  but  that  does  not  satisfy 
the  situation.  The  results  of  the  action  of  the  commissioners  in 
this  respect  involve  the  powers  to  levy  taxes  by  the  city  govern- 
ment. It  would  be  placing  in  the  hands  of  the  county  commission- 
ers an  enormous  power  to  treat  their  action  in  the  exercise  of  this 
most  important  function  as  being  final  and  conclusive. 

If  the  annexation  is  complete  and  final  at  the  point  of  fixing 
this  apportionment  of  the  indebtedness,  and  returning  the  peti- 
tion, proceedings  and  maps  to  the  county  recorder,  then,  without 
corporate  action  in  assuming  the  obligation  by  the  city,  to  pay  the 
indebtedness  of  the  village — ^the  obligation  imposed  by  all  the  sec- 
tions of  the  statute,  upon  the  city  municipality,  to  keep  the  streets, 
alleys  and  public  improvements  in  the  annexed  territory  free  from 
nuisance,  open,  and  in  repair;  to  be  liable  for  all  damages  which 
might  result  to  person  or  property  by  any  negligent  condition  of 
these  public  improvements,  and  all  these  obligations,  both  as  ex- 
pressly and  impliedly  assumed,  must  have  been  the  situation  of  the 
city  in  its  relation  to  this  annexation  on  the  24th  day  of  Febru- 
ary, 1903. 

After  great  deliberation,  and  with  the  best  light  that  I  can  ob- 
tain, I  can  not  bring  myself  to  believe  that  the  city  of  Cleveland 
had,  on  the  25th  day  of  February,  1903,  by  ordinance,  resolution 
or  proper  corporate  action,  assumed  the  burden  and  responsibility 
imposed  by  the  complete  and  final  annexation  of  this  territory  to 
its  borders. 

I  must  be  allowed  to  repeat,  that  it  is  very  rare  indeed,  that  the 
facts  and  law  involved  in  a  judicial  contention,  have  been  with 
such  acumen,  research,  ability  and  force  exemplified  by  counsel 
as  in  this  case.  My  office  in  the  disposition  of  this  matter  is  merely 
superficial  and  tentative.  Nothing  that  the  probate  court  could  do 
or  say  in  the  present  attitude  of  the  matter,  would  be  at  all  final 
or  conclusive. 

I  must  make  one  further  observation.  In  ably  urging  this  case, 
counsel  for  the  contestor  very  properly  admonished  the  court  to 
investigate  this  matter  without  prejudice,  prepossession,  or  favor, 
and  without  being  actuated  by  any  of  the  social  or  moral  senti- 
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ments  which  are  supposed  to  be  involved  in  the  election  of  Febru- 
ary 25th,  1903.  I  most  candidly  assure  parties  and  counsel  that 
the  court  has  dealt  with  this  matter  as  a  pure,  simple^  legal 
proposition^  disassociated  from  all  considerations  involved  in  the 
result  of  that  election. 

It  follows  from  the  considerations  which  I  have  so  imperfectly 
expressed,  that  the  demurrer  to  this  petition  and  amended  petition 
must  be  sustained. 

Oeorge  B.  Solders  and  P.  H.  Kaiser,  for  the  contestor. 

Clijford  Neff  and  C.  M.  }Yhite,  for  the  village  of  Glenvifte. 


Cmr  DECENNIAL  BOARDS  OF  REVISION  UNDER  THE  NEW 
ACTS  ARE  LEGAL. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term] . 

John  V.  B.  Scarborough  et  al  v.  John  H.  Gibson, 
Treasurer,  et  al. 

Decided,  May  5,  1908. 

The  City  Decennial  Board  of  Revision,  created  in  pursuance  of  Section  2814a 
of  the  Hendley  Law  (94  O.  L.,  248),  and  of  Section  2814aa  (96  O  L.,  1), 
is  not  an  illegal  body,  contravening  the  Constitution  of  Ohio,  and  its 
acts  are,  therefore,  legal. 

Spiegel,  J.;  Ferris,  J.,  and  Dempsey,  J.,  concur. 

This  cause  came  into  this  court  upon  reservation  from  the 
special  term,  and  is  one  of  about  fifty  cases,  selected  by  agreement 
for  submission  to  this  court,  to  test  the  questions  of  law  raised. 

This  action  is  brought  under  Section  5848  (Act  of  1856,  53  0. 
L.,  178)  to  restrain  the  county  auditor  from  placing,  or  continu- 
ing, upon  the  tax  duplicate  for  the  decennial  period  beginning  with 
the  year  1901,  against  the  real  estate  of  the  plaintiffs,  in  said 
petition  described,  an  alleged  illegal  addition  to  the  valuation 
thereof  of  $33,500,  and  to  restrain  the  county  treasurer  from 
collecting,  or  attempting  to  collect,  the  said  additional  taxes 
based  on  said  increased  valuation.  It  appears  that  said  real  estate 
was,  during  the  year  1900,  originally  valued  for  taxation  for  tlie 
decennial  period  beginning  in  the  year  1901,  at  the  sum  of  $115.- 
500,  by  the  City  Decennial  Board  of  Equalization,  acting  under 
the  provisions  of  what  are  known  as  the  Hendley  and  Rover  lnw<. 
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(94  0.  L.,  246  and  94  0.  L.,  336).  It  appears,  further,  that 
the  total  value  of  the  real  estate  of  said  city,  as  fixed  by  said  City 
Decennial  Board  of  Equalization,  was  not  changed  by  the  State 
Decennial  Board  of  Equalization,  and  that  the  county  auditor, 
proceeding  to  make  up  the  tax  duplicate  for  the  year  1901,  en- 
tered plaintiff^s  property  upon  the  duplicate  at  the  valuation  of 
$115,500,  and  fixed  his  taxes  semi-annually  at  $1,433.36,  each  in- 
stallment ;  that  said  duplicate  was  delivered  to  the  county  treasurer, 
one  of  the  defendants  herein,  for  tax  collection,  and  that  the  first 
installment,  due  December  20,  1901,  was  paid  by  plaintiffs  to  the 
treasurer,  who  thereafter  made  his  settlement  with  the  auditor,  on 
or  about  February  15,  1902.  Meanwhile,  to-wit,  on  the  firsf  Mon- 
day in  June,  1901,  the  City  Decennial  Board  of  Revision  was 
called  together  by  the  county  auditor,  and  began  the  investigation 
of  complaints  against  valuations  fixed  originally  by  the  City  De- 
cennial Board  of  Equalization,  and  entered  on  the  tax  duplicate 
for  1901  by  the  auditor.  This  board  acted  in  pursuance  of  Sec- 
tion 2814a  of  said  Hendley  law  (94  0.  L.,  246)  and  of  Section 
for  1901  by  the  auditor.  This  board  acted  in  pursuance  of 
Section  2814a  of  said  Hendley  law  (94  O.  L.,  246)  and  of 
Section  281iaa  (95  O.  L.,  1),  which  latter  act  authorized 
valuation  of  plaintiffs  property  $33,500  upon  a  written  com- 
plaint of  the  county  auditor  that  said  property  had  been  under- 
valued, as  well  as  a  similar  written  complaint  signed  and  filed 
with  said  board  by  all  its  members.  Citations  were  issued  to  all 
owners  of  property,  where  tax  valuations  were  increased,  and  they 
were  heard  by  the  board;  but  no  citations  were  issued  to  persons 
whose  tax  valuations  were  decreased. 

Against  this  increase  of  tax  valuations,  by  the  City  Decennial 
Board  of  Bevision,  these  plaintiffs  filed  this  suit,  and  obtained  a 
temporary  restraining  order  against  the  collection  of  said  increase 
in  taxes.  Fifty  other  plaintiffs  did  likewise,  and  obtained  a  similar 
restraining  order. 

The  petition  is  based  upon  the  ground  that  these  sections  of 
the  Boyer  and  Hendley  laws,  and  the  extension  act,  creating  city 
decennial  boards  of  revision,  and  conferring  powers  upon  said 
boards  and  prescribing  their  duties,  etc.,  are  unconstitutional  and 
void,  because  they  contravene  the  provisions  of — 

1.  Article  II,  Section  26  of  the  Constitution  of  Ohio:     "All 
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laws  of  a  general  nature  shall  have  a  uniform  operation  throughout 
the  state." 

2.  Article  XII,  Section  2  of  the  Constitution:  **Law8  shall  be 
passed  taxing  by  a  uniform  rule  ...  all  real  .  .  .  property  ac- 
cording to  it's  true  value  in  money." 

3.  Article  XIII,  Section  1  of  the  Constitution:  ^The  General 
Assembly  shall  pass  no  special  act  conferring  corporate  powers." 

4.  That  the  increases  complained  of  are  invalid  because  they 
increase  the  grand  total  of  the  decennial  appraisement  for  Cincin- 
nati, as  fixed  by  the  City  Decennial  Board  of  Equalization  and  ap- 
proved by  the  State  Decennial  Board  of  Equalization. 

The  first  three  propositions  are  that  the  laws  contravene  Article 
n,  Section  26  of  the  Constitution,  providing  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  operation  throughout  the 
state;"  Section  II,  of  Article  12  of  the  Constitution,  providing 
that  **law8  shall  be  passed  taxing  by  a  uniform  rule  all  real  prop- 
erty according  to  its  true  value  in  money ;"  and  Section  1,  Article 
XIII  of  the  Constitution,  providing  that  "the  General  Assembly 
shall  pass  no  special  act  conferring  corporate  powers." 

We  fail  to  see  how  the  laws  under  discussion  violate  any  of 
these  constitutional  provisions.  The  taxing  power  is  an  exercise  of 
the  sovereignty  of  the  state,  through  its  General  Assembly.  {Craw- 
ford V.  Madigcai,  13  Dec.,  494,  at  497).  The  only  check  upon  this 
power  is  the  constitutional  provision  that  all  property  must  be 
taxed  by  a  uniform  rule  according  to  its  true  value  in  money. 
The  state  may  create  as  many  taxing  districts,  and  provide  as 
many  instrumentalities  or  agencies,  to  carry  out  its  scheme  of  tax- 
ation, without  any  of  these  districts  becoming  a  corporation,  or 
its  agents  exercising  corporate  functions.  The  city  of  Cincinnati 
is  a  taxing  district,  but  not  a  mimicipal  corporation  for  taxing 
purposes.  Section  2798  of  the  Eevised  Statutes  provides  that 
each  decennial  assessor  shall  return,  before  the  first  Monday  of 
July,  1880,  and  every  tenth  year  thereafter,  the  correct  d^crip- 
tion  and  value  of  the  real  property  subject  to  be  listed  for  taxa- 
tion in  his  district.  The  appraisement,  therefore,  of  the  decennial 
value  of  all  the  real  property  throughout  the  state  was  fixed  uni- 
formly and  universally  and  according  to  its  true  value  in  money 
throughout  the  state  on  the  first  Monday  of  July,  1900,  and  all 
equalizations  and  revisions  of  said  valuation  date  back,  in  the  con- 
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templation  of  the  law,  to  that  date.  There  has  been  no  claim 
made,  nor  would  it  be  tenable,  that  the  state  can  not  create  boards 
of  equalization  and  revision,  not  to  relist  for  taxation  the  property 
already  listed  by  the  assessors,  but  to  equalize,  within  tax  districts 
and  among  individuals,  the  valuations  fixed  upon  the  different 
pieces  of  property.  One  of  the  chief  maxims  governing  taxation 
is,  that  taxes  shall  operate  uniformly  and  equally  upon  all  per- 
sons. This  uniformity,  experience  has  taught  us,  can  only  be 
obtained  by  boards  of  revision,  upon  complaints  filed,  or  by  direct 
action  of  the  taxing  officers,  due  notice  being  given  thereof  to 
those  interested.  Such  revision  dates  back  to  the  original  assess- 
ment, and  the  rule  of  uniformity  of  taxation  is  not  violated,  because 
in  certain  large  and  populous  districts  the  state's  agents  for  the 
purpose  of  equalization  and  revision  are  more  numerous,  and  the 
time  in  which  to  perform  their  duties  is  longer,  than  in  smaller  tax- 
ing districts.  Nor  are  their  appointments,  or  the  functions  they 
perform,  the  exercise  of  a  corporate  power.  They  are  the  state's 
agents,  to  carry  out,  in  accordance  with  the  constitutional  rules 
giving  taxation,  one  of  its  sovereign  powers. 

Finally,  upon  the  claim  advanced,  that  these  increases  are  in- 
valid, because  the  grand  total  of  the  decennial  appraisement  for 
Cincinnati  was  being  increased  over  that  fixed  by  the  City  Decen- 
nial Board  of  Equalization  and  approved  by  the  State  Decennial 
Board  of  Equalization,  the  rule  provided  by  Section  2814,  is  that 
"said  board  of  revision  shall  not  reduce  the  aggregate  value  of  the 
real  property  of  the  county  below  the  aggregate  value  thereof, 
as  returned  by  the  assessors,  with  the  additions  made  thereto  by  the 
auditor,"  but  there  is  no  inhibition  against  its  increase.  Nor  does 
the  Supreme  Court,  in  State,  ex  rel,  v.  Morris  et  al,  63  0.  S.,  496, 
lay  down  any  such  rule. 

These  laws  have  been  before  our  Supreme  Court  three  times  for 
adjudication  and  although  the  question  of  their  constitutionality 
was  not  directly  raised  or  argued,  still  in  the  case  above  cited,  the 
court,  in  its  syllabus,  declares  said  laws  to  be  valid  acts.  We 
follow  this  decision. 

Judgment  for  the  defendants,  with  vacation  of  the  restraining 
orders  issued. 

A.  B.  Benedict,  F,  0.  Suire  and  Miller  Outcalt,  for  plaintiflEs. 

Ampt,  Ireton  &  Collins,  for  the  defendants. 
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TSLXmONE  POLKS  IN  THE  CUKB  LINE. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term.] 

Fannie  Tannian  v.  The  City  &  Suburban  Telbokaph  Asso- 
ciation^ A  Corporation,  etc. 

Decided,  May,  1908 

Mandatory  Injunction — Abutting  (htmer—His  Rights  in  the  Streets-Dam- 
ages—TeUphone  PoUs  a  New  Servitude, 

A  telephone  company  has  no  right  in  Ohio  to  place  its  poles  in  the  sidewalk 
or  the  curb  line  of  a  street  without  first  obtaining  the  consent  of  the 
abutting  property  owner,  or  payment  to  him  of  the  amount  of  damages 
which  will  be  caused  to  his  property  by  the  erection  of  such  poles. 

Ferris,  J. ;  Dempsey,  J.,  and  Spiegel,  J.,  concur. 

The  original  action  was  brought  to  compel  the  defendant  in 
error  by  mandatory  injunction  to  remove  four  telephone  poles  that 
had  been  placed  along  the  curb  in  the  sidewalk  abutting  upon  prem- 
ises owned  by  the  plaintiff  and  situated  at  the  comer  of  Chase  and 
Dane  streets  in  the  city  of  Cincinnati.  Upon  the  hearing  had  upon 
the  pleadings  and  the  evidence,  the  court  at  special  term  denied  the 
prayer  of  the  petition  and  entered  a  decree  for  the  defendant. 

The  testimony  in  the  case  discloses  the  fact  that  the  defendant 
company  had  erected  the  four  poles  in  the  sidewalk  opposite  the 
plaintiff's  property  between  the  cement  sidewalks  and  the  curbs. 
One  of  the  poles  was  placed  on  Chase  avenue  about  ten  feet  from 
the  comer;  another  on  Dane  street  about  the  same  distance  from 
the  intersection  of  Dane  and  Chase  avenue ;  another  pole  was  placed 
on  Chase  avenue  about  one  hundred  and  fifty  feet  from  the  comer, 
while  the  fourth- was  placed  on  Dane  street  about  the  distance  of 
one  hundred  feet.  This  latter  pole  seems  to  have  been  in  its  present 
position  for  many  years;  as  to  the  other  poles  the  testimony  shows 
that  they  were  erected  within  recent  date,  against  the  wishes  and 
protest  of  the  present  plaintiff  in  error. 

The  erection  of  the  poles  recently  placed  in  front  of  the  property 
of  the  plaintiff  in  error  caused  the  application  to  be  made  in  the 
court  below  for  a  mandatory  order  of  injunction,  in  which  it  was 
sought  to  compel  the  defendant  to  take  down  all  of  the  poles 
placed  upon  the  property  of  the  plaintiff  in  error  without  consent. 
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Thus  it  raised  the  question  as  to  the  right  of  a  telephone  company 
to  place  its  poles  on  the  sidewalk  or  curb  line  of  a  street  without 
the  consent  of  the  owner  of  the  abutting  property,  or  the  payment 
of  damages  to  him  caused  to  his  property  by  such  erection.  And 
it  will  be  necessary  to  make  an  examination  of  the  authorities  of 
this  state  to  determine  the  rights  of  the  plaintiff  in  error  in  the 
streets,  for  the  purpose  of  reaching  a  conclusion  as  to  whether  the 
occupation  of  the  street,  for  such  a  use  as  is  shown  by  the  testi" 
mouy  in  the  case,  is  consistent  with  their  original  design. 

We  believe  that  the  law  of  Ohio  is  reasonably  clear  upon  this 
subject,  and  that  therefore  it  will  not  be  necessary  to  examine  the 
decisions  of  the  courts  outside  of  this  state  for  the  purpose  of  de- 
termining the  rights  of  a  telephone  company  to  erect  poles  in  the 
streets  or  highways  or  sidewalks,  without  the  consent  of  the  owner 
of  the  abutting  property. 

Does  the  erection  of  a  telephone  pole  create  e  new  servitude,  or 
is  it  such  a  use  of  the  street  as  was  in  contemplation  at  the  time  of 
the  original  dedication  of  the  same?  It  would  hardly  seem  to  be 
necessary  in  this  connection  to  point  out  that  there  has  been  no 
conflict  of  authority  in  this  state  as  to  the  proposition,  that  an 
owner  of  land  adjoining  a  public  highway  has  title  that  extends 
to  the  center  of  the  street  and  has  a  property  interest  in  all  that 
relates  to  the  highway  to  such  point,  and  has  full  right  to  the  use 
and  occupation  subject  only  to  the  use  of  such  street  for  public 
travel. 

In  the  case  of  Daily  v.  State,  51  0.  S.,  348,  the  precise  ques- 
tion that  was  raised  in  this  case  was  discussed  and  fully  met.  It 
was  no  new  doctrine  that  was  announced  by  Judge  Spear,  when  he 
said,  at  page  358 : 

"The  rule  of  law  rests  upon  the  clear  ground  that  the  appropria- 
tion of  public  highways  for  the  purpose  of  telegraph  lines  was  a  new 
use.  The  highways  were  originally  dedicated  for  the  purpose  of 
public  travel,  and  not  for  the  purpose  of  telegraph  lines.  Hence 
the  new  use  imposed  an  additional  burden.  The  statutes  of  Ohio 
grant  to  telephone  companies  secondary  and  subordinate,  rather 
than  coordinate  right's  with  travelers,  which  fact  is  apparent  in 
the  provisions  that  the  lines  are  to  be  so  constructed  as  not  to  in- 
terfere with  the  public  use  of  the  highways.  {Railway  Co,  v. 
Telegraph  Association,  48  Ohio  St.,  390.)     The  presence  in  the 
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statutes  of  provisions  for  the  protection  of  private  rights  where 
lines  are  built  on  private  lands  and  the  absence  of  such  provision 
where  the  highways  are  used,  is  strong  indication,  as  it  seems 
to  us,  that  the  purpose  was  to  avoid  any  interference  with  the 
rights  of  adjoining  land  owners.  And  tlie  conclusion  seems  inevit- 
able, taking  the  language  of  the  entire  statute  upon  the  subject, 
that,  whatever  grant  of  right  in  the  highways  is  given  telegraph 
companies  as  against  the  public,  no  right  is  attempted  to  be  given 
them  as  against  individuals.  The  question  of  legislative  power, 
therefore,  to  authorize  a  telegraph  company  to  take  the  interests 
of  the  adjoining  land  owner  in  the  highway  without  campensation, 
need  not  be  considered. 

"It  follows  that  before  the  telegraph  company  could  possess  a 
right  in  such  measure  as  to  interfere  v^rith  the  right  of  the  land 
owner  in  the  highway,  it  would  be  required  to  acquire  that  right 
in  some  one  of  the  ways  known  to  the  law.  It  is  not  pretended  that 
any  such  method  has  been  resorted  to.  Hence,  the  entry  upon  the 
land  by  the  company  was  as  to  such  right  not  a  rightful  entry.'' 

In  that  case  the  court  had  before  it  the  right  of  the  adjoining 
land  owner  in  trees  that  were  cultivated  by  him,  which  trees  were 
situated  in  the  line  of  the  highway  and  were  being  Interfered  with 
by  a  telegraph  company  without  obtaining  consent  or  in  any  way 
appropriating  the  right  so  to  do,  and  the  court  passing  upon  the 
right  of  the  owner  of  the  adjoining  land  concluded  that  he  had 
"the  right  to  their  full  enjoyment  subject  only  to  the  convenience 
of  public  travel;  that  his  property  in  the  trees  was  a  legitimate 
subject  of  protection  by  state  legislation." 

And  the  court  in  the  case  of  Ccdlen  v.  Electric  Light  Co.,  66  0. 
S.,  166,  in  the  syllabus,  says: 

"2.  An  owner  of  a  lot  abutting  on  such  street  has  a  property 
interest  in  the  street  in  front  of  his  lot  which  cannot  be  taken 
against  his  will  except  upo  nthe  terms  provided  by  the  Constitu- 
tion, viz.,  that  a  compensation  shall  first  be  made  in  money  or  a  de- 
posit of  money.  Crawford  v.  Delaware,  7  Ohio  St.,  459 ;  Railway 
Co.  V.  Cumminsville,  14  Ohio  St.,  52*3,  and  Railway  Co,  v.  Law- 
rence, 38  Ohio  St.,  41,  approved  and  followed. 

"3.  The  placing  by  a  private  lighting  company  of  poles  at  the 
curb  in  a  street,  and  the  stringing^  thereon  of  electric  light  cable 
lines  and  wires  for  the  purpose  of  furnishing  light  and  energy  to 
private  takers,  is  a  diversion  of  the  street  from  the  purpose  to  which 
it  was  dedicated,  and  is  a  taking  of  the  property  of  the  abutting 
owner  witbin  the  meaning  of  Section  19  of  the  Bill  of  Eights.  And 
such  placing  of  poles,  lines  and  wires  is  none  the  less  an  unauthor- 
ized taking  even  though  it  be  consented  to  by  the  city  authorities. 
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"4.  And  where  it  appears  that  the  acts  of  the  lighting  company 
in  so  placing  its  poles,  lines  and  wires  were  done  without  the 
knowledge  or  consent  of  the  lot  owner,  and  that  their  maintenance 
will  work  injury  to  his  property,  appreciable  in  character  and 
amount,  such  owner  has  a  right"  to  an  injunction  against  such 
maintenance  and  an  order  for  removal/^ 

The  plaintiff  in  that  case  was  the  owner  of  a  number  of  lots  in 
the  city  of  Columbus  situated  at  the  corner  of  streets  adapted  to 
residence  purposes.  Poles  for  fire  alarms  and  telegraph  purposes 
were  placed  in  the  alley  in  the  rear,  and  in  front  of  the  plaintiff's 
lots,  without  permission  and  never  having  paid  nor  offered  to  pay 
any  compensation  or  damages,  and  never  having  acquired  a  right 
to  erect  the  poles  by  appropriation  proceedings.  The  relief  sought 
for  in  the  case  was  by  way  of  perpetual  mandatory  injunction. 
And  the  court,  after  discussing  the  distinctions  that  had  been 
made  between  country  highways  and  streets,  so  far  as  the  interest 
of  the  owner  of  lands  abutting  upon  such  highways  or  streets  is 
concerned,  uses  the  following  language : 

"It  would  be  idle  now  to  discuss  at  length  the  character  of  this 
right  of  the  owner  of  abutting  land  in  the  street.  By  repeated  ad- 
judications it  is  declared  to  be  a  right  which  attaches  to  his  proper- 
ty, and  as  expressed  by  Swan,  J.,  in  the  Delaware  case,  and  quoted  by 
Eanney,  J.,  in  the  Cumminsville  case,  and  by  White,  J.,  in  the 
Lawrence  case,  is  *as  much  property  as  the  lot  itself.'  And 
if,  as  held  by  these  adjudications,  the  owner's  right  in 
the  street  is  to  be  treated  as  property,  the  only  remaining 
question  is  whether  or  not  the  acts  of  the  defendant  complained  of 
constitute,  in  an  essential  degree,  a  taking  of  that  property  within 
the  meaning  of  the  Constitution.  And  here  we  inquire  what  is 
meant  by  the  word  ^property?'  If,  as  was  once  understood,  and 
is  still  understood  by  some,  it  means  only  a  corporal  thing,  as  a 
horse  or  a  piece  of  land,  then  a  negative  answer  to  the  question 
would  seem  to  follow.  If,  however,  the  true  meaning  is  the  right 
of  property  in  and  dominion  over  the  specific  things,  then  we 
would  seem  to  be  led  to  a  different  answer.  That  the  latter  mean- 
ing is  the  true  one  appears  now  to  be  the  settled  doctrine.  Under 
this  definition  the  word  ^property  is  held  to  denote  certain  rights 
in  things  which  pertain  to  persons  and  which  are  created  and 
sanc^;ioned  by  law.  They  are  as  stated  by  one  writer,  *the  right  of 
user,  the  right  of  exclusion  and  the  right  of  disposition.  *  *  *  A 
person's  right  of  property  in  things,  therefore,  consists  of  the  right 
to  possess,  use  and  dispose  thereof  in  such  manner  as  is  not  incon- 
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fiistent  with  law/  Lewis  on  Eminent  Domain,  Section  54,  and 
authorities  cited.  As  put  by  Shaw,  C.-J.,  in  Railroad  v.  Plymouth, 
14  Gray,  161 :  'The  word  ''property^'  in  the  tenth  section  of  the 
Bill  of  Eights,  which  provides  that  whenever  the  public  exigencies 
require  that  the  property  of  any  individual  shall  be  appropriated 
to  public  us^,  he  shall  receive  a  reasonable  compensation  therefor, 
should  have  such  a  liberal  construction  as  to  include  every  valuable 
interest  which  can  be  enjoined  as  property  and  recognized  as  such.' 
That  this  is  the  meaning  intended  by  the  previous  adjudications 
of  this  court  which  have  been  cited,  we  think  there  can  be  no 
reasonable  doubt.'' 

And  further  the  court  says,  page  178 : 

"If  the  owner's  right  in  the  street  be  property,  as  hereinbefore 
defined,  and  as  such  is  protected  by  the  Constitution,  it  inevitably 
follows  that  the  attempt  by  a  private  corporation,  in  order  to  ac- 
complish its  own  private  business  purposes,  to  invade  that  right  by 
placing  in  the  street  in  front  of  the  lot  permanent  erections  which 
will,  in  any  appreciable  degree,  impair  the  owner's  access  to  the 
lot,  or  otherwise  interfere  with  the  full  enjoyment  of  the  lot  for 
all  purposes  to  which  it  is  adapted,  or  of  the  street  itself,  such  an 
invasion  is  an  attempted  taking;  it  is  a  diversion  of  the  use  of 
the  street  from  the  purposes  originally  designated  for  it,  and  if  it 
can  be  taken  at  all  as  against  the  will  of  the  owner,  it'  must  be 
upon  the  terms  prescribed  bv  the  Constitution."  Railway  Co.  v. 
Tel  Assn.,  48  0.  S.,  390;  Railway  Co.  v.  Campbell  51  0.  S.,  328; 
Daily  v.  State,  51  0.  S.,  348 ;  Kramer  v.  Railway  Co.,  53  0.  S., 
436;  Craig  v.  Railway  Co.,  39  N.  Y.,  404;  Dillon's  Munic.  Corp., 
Sec.  698a;  Backus  v.  Detroit,  49  Mich.,  110;  Pierce  on  Railroads, 
241." 

Whatever  the  law  may  be  in  other  states,  from  the  time  of  the 
announcement  of  the  case  of  Crawford  v.  Delaware  until  the  pres- 
ent time  it  has  been  settled  that  the  rights  of  the  public  and  the 
abutting  property  owner  in  the  highway  are  entirely  separate  and 
distinct  from  each  other,  and  that  the  public  has  a  right  of  pas- 
sage and  the  right  to  improve  and  use  the  public  highway  only 
in  the  manner  and  for  the  purposes  contemplated  at  the  time  it 
was  established,  and  that  the  abutting  property  owner  has  the  right 
to  all  uses  of  the  land  not  inconsistent  with  this  right  of  passage 
and  improvement.  And  as  bearing  upon  the  rights  of  the  adjacent 
owner  it  has  been  frequently  held  in  this  state  that  such  "uses" 
include  the  right  of  a  free  and  convenient  "easement  of  access"  to 
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and  from  the  highway  at  all  points  along  his  frontage.  14  0.  S., 
523;  Branahan  v.  Hotel,  39  0.  S.,  333. 

We  are  therefore  of  the  opinion  that  the  decisions  above  re- 
ferred to  indicate  plainly  the  rule  that  is  to  be  adopted  in  the 
case  at  bar.  The  plaintiflf's  prayer  is  that  the  defendant,  its  agents 
and  employes,  be  restrained  and  enjoined  from  further  erecting 
or  taking  any  steps  to  erect  any  poles  upon  the  said  premises, 
and  that  they  be  required  to  remove  the  poles  already  erected, 
and  replace  and  put  the  premises  in  the  same  condition  it  was 
previous  to  the  commission  of  the  act's  complained  of.  We  regard 
the  facts  shown  by  the  testimony  and  substantially  admitted  in  this 
case  to  be  an  interference  with  the  property  right  of  the  plaintiff  in 
the  street,  and  the  prayer  of  the  petition  for  a  mandatory  injunction 
should  be  allowed.  And  we  are  further  of  the  opinion  that  inas- 
much as  the  testimony  shows  that  the  defendant  in  error  has 
erected  poles  upon  the  premises  against  the  protest  of  the  plaintiff 
in  error  and  without  permission,  and  thus  interfering  with  her 
rights,  that  the  defendant  in  error  move  all  the  material  and 
obstructions  placed  in  the  public  highway  by  it  and  restore  the 
same  to  the  condition  in  which  it  was  at  the  time  and  before  the 
commencement  of  said  work  complained  of  in  the  petition. 

Galvin  &  Bauer,  for  plaintiff  in  error. 

Peck,  Shaffer  &  Peck,  and  Outcalt  &  Foraker,  for  defendant 
in  error. 


AGREEMENTS  OBJECTIONABLE  TO  LAW  NOT  ENFORCEABLE 
RECAILDLESS  OF  AGENCY. 

[Hamilton  County  Court  of  Common  Pleas]. 

Edward  Pope  v.  The  Standard  Oil  Company. 

Decided,  May  26,  1903. 

Parties  in  Pari  Delicto — Fraudulent  Contract—Public  Policy  with  Reference 
Thereto — Agency . 

An  agreement  to  impose  a  fraud  upon  the  public  is  not  enforceable  as  be- 
tween the  parties,  and  this  is  true  regardless  of  a  question  of  agency, 
revokable  or  irrevokable. 
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Spiegel,  J. 

PlaintiflE  alleges  that  he  was  in  the  employ  of  the  Standard  Oil 
Co.  from  April,  1894,  until  June,  1902,  as  the  driver  of  an  oil 
wagon  on  a  certain  oil  route  in  this  city,  receiving  therefor  $15  a 
week;  that  defendant  entered  into  a  further  contract  with  the 
plaintiff,  directing  him  to  hold  himself  out  as  the  owner  of  said 
oil  route,  and  place  his  name  as  owner  on  said  wagon,  he  having 
been  for  years  the  driver  for  the  original  owner,  J.  W.  Austin,  who 
had  sold  out  to  the  Standard  Oil  Co. ;  that'  said  plaintiff  did  this., 
making  out  the  bills  for  oil  delivered  to  his  customers  in  his  own 
name,  from  May,  1894,  until  July,  1001,  under  a  promise  from 
defendant  to  pay  him  what  these  services  were  reasonably  worth. 
And  at  the  latter  date  defendant  ordered  him  to  place  its  name 
on  the  wagon,  inform  his  customers  that  it  was  the  owner  of  said 
route,  and  make  out  the  bills  in  its  name;  that  plaintiff  did  this, 
continuing  in  defendants  employ  as  driver  another  year,  but  that 
the  latter  has  never  paid  him  for  said  extra  services  which  were 
reasonably  worth  $10,550,  for  which  he  asks  judgment. 

To  this  petition  a  demurrer  has  been  interposed  by  defendant. 

Ex  turpi  causa  non  oritur  actio.  Here  is  an  agreement  between 
two  parties,  to  impose  a  fraud  upon  the  public.  No  right  of  ac- 
tion can  spiing  out  of  such  a  contract;  for  this  rule  applies,  not 
only  when  the  contract  is  expressly  illegal,  but  whenever  it  is  op- 
posed to  public  policy  and  when  the  parties  to  such  an  agreement 
are  in  pari  delicto,  the  law  refuses  to  aid  either  of  them  against 
the  other,  but  leaves  them  where  they  have  placed  themselves  by 
their  own  acts.    Citing  Broom's  Legal  Maxims,  page  733: 

"As  a  general  rule  then,  a  contract  or  an  agreement  can  not 
be  made  the  subject  of  an  action  if  it  be  impeachable  on  the  ground 
of  dib'honesty,  or  as  being  opposed  to  public  policy — ^if  it  be  either  * 
contra  bonos  mores,  or  forbidden  by  the  law.  In  answer  to  an  ' 
action  founded  on  such  an  agreement,  the  maxim  may  be  urged, 
ex  maleficio  non  oritur  contractus — ^a  contract  can  not  arise  out 
of  an  act  radically  vicious  and  illegal ;  those  who  come  into  a  court 
of  justice  to  seek  redress  must  come  with  clean  hands,  and  must 
disclose  a  transaction  warranted  by  law." 

There  is  no  distinction  between  an  illegal  and  an  immoral  pur- 
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po6e,  for,  as  Lord  Mansfield  (Holman  v.  Johnson,  Cowp.,  343), 
has  said : 

"While  the  objection  that  a  contract  is  immoral  or  illegal  as 
between  plaintiflE  and  defendant,  sounds  at  all  times  very  ill  in 
the  mouth  of  the  defendant,  it  is  not  for  his  sake,  however,  that 
the  objection  is  ever  allowed,  but  it  is  founded  in  general  prin- 
ciples of  policy,  which  the  defendant  has  the  advantage  of,  con- 
trary to  the  real  justice  as  between  him  and  the  plaintiff,  by  acci- 
dent, if  I  may  say  so.  The  principle  of  public  policy  is  this :  Ex 
dOlo  malo  non  oritur  actio.  No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act. 
If,  from  the  plaintiflE's  own  stating  or  otherwise  the  cause  of  ac- 
tion appears  to  arise  ex  turpi  causa  or  the  transgression  of  a  posi- 
tive law  of  this  country,  then  the  court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  the  court  goes,  not  for  the  sake 
of  the  defendant,  but  because  they  will  not  lend  their  aid  to  such 
a  plaintiff.  So,  if  the  plaintiflE  and  defendant  were  to  change  sides 
and  the  defendant  were  to  bring  his  action  against  the  plaintiff, 
the  latter  would  then  have  the  advantage  of  it,  for  where  botii  are 
equally  in  fault,  potior  est  conditio  defendentis/' 

Counsel  for  plaintiflf  has  cited  to  me  two  English  cases,  Read  v. 
Anderson  (13  Q.  B.  D.,  779)  and  Seymour  v.  Bridge  (14  Q.  B.  D., 
460),  which  are,  however,  not  in  point.  Their  decision  rest's  upon 
the  rules  underlying  agency,  and  are  not  applicable  to  the  case  at 
bar.  Even  were  this  not  so,  this  court  would  prefer  to  follow  the 
minority  decision  of  Brett,  Master  of  Rolls,  in  Read  v.  Anderson, 
who,  irrespective  of  the  question  of  agency,  whether  revocable  or 
irrevocable,  holds  the  entire  transaction  (it  being  a  betting  transac- 
tion upon  the  turf  exchange),  while  not  illegal  (according  to  the 
English  law),  still  directly  objectionable  fo  the  law,  and,  there- 
fore, a  business  of  which  the  law  ought  not  to  take  notice,  and  dis- 
misses both  parties. 

Demurrer  sustained,  and  judgment  may  be  taken  accordingly, 

David  Davis,  for  plaintiflf. 

James  R,  Jordan,  contra. 
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TABULAR  MATTER  IN  UEGAL  ADVEKTISINa 

[Auglaise  Ckiunty  Court  of  Common  Pleas.] 

W.  J.  Murray,  appellant,  v.  Auglaize  County,  appellee. 

Publication   of   County   Commissioner 8^   Annttal   Reports — Tabular  or 
Rule  Work  in  Legal  Advertising — Section  4366  Construed, 

1.  Annual    reports    of    county    commissioners    are    "advertisements" 

within  the  meaning  of  Section  4366  Revised  Statutes. 

2.  The  test  as  to  whether  a  publisher  may   charge  fifty   per  cent. 

additional  for  matter  contained  in  a  legal  advertisement  Is, 
whether  this  matter  is  set  in  tabular  form,  and  not  whether  it 
falls  within  the  changeable  classification  of  such  matter  made 
by  printers'  unions  for  the  purpose  of  fixing  rates  for  composition. 

3.  Matter  set  up  In  the  form  of  a  table,  with  figures  or  words  one 

under  the  other,  so  as  to  exhibit  to  the  eye  the  information  to 
be  conveyed,  and  which  contains  two  or  more  Justifications,  is 
tabular  matter. 

Mathers,  J. 

This  matter  comes  into  this  court  on  appeal  from  the  action  of 
the  county  commissioners  of  Auglaize  county  in  disallowing  a  bill 
of  appellant  for  publishing  in  his  newspaper  the  said  commission- 
ers' annual  report  for  the  year  1901. 

The  appellant  charged  for  264  squares  of  printed  matter  at  the 
rate  of  $1.50  per  square,  while  the  commissioners  allowed  him  but 
$1.00  per  square.  He  seeks,  by  this  appeal,  a  judgment  for  $396, 
instead  of  $264,  the  amount  allowed  him  by  the  commissioners. 

The  prices  authorized  by  law  to  be  charged  and  paid  for  legal 
publications  of  this  character  are  fixed  by  Sec.  4366  of  the  Revised 
Statues  of  Ohio,  which  reads  as  follows,  viz. : 

"Publishers  of  newspapers  may  charge  and  receive  for  publica- 
tion of  advertisements,  notices  and  proclamations,  the  price  or  rate 
for  which  is  not  otherwise  fixed  by  law,  required  to  be  published 
by  any  public  oBBcer  of  the  state,  or  of  a  county,  city,  village,  ham- 
let, township,  school,  benevolent  or  other  public  institution,  or  by  a 
trustee,  assignee,  executor  or  administrator,  the  following  sums. 
to-wit :  For  the  first  insertion,  one  dollar  for  each  square,  and  for 
each  additional  insertion,  authorized  by  law,  or  the  person  order- 
ing the  insertion,  fifty  cents  for  each  square,  fractional  squares  to 
be  estimated  at  the  same  rate  for  space  occupied,  and  in  advertise- 
ment's containing  tabular  or  rule  work,  an  additional  sum  of  fifty 
per  cent,  may  be  charged  in  addition  to  the  foregoing  rate.'' 
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Evidence  was  received  on  the  appeal  to  determine  the  character 
of  the  matter  in  question,  for  upon  that  must  rest  the  determina- 
tion of  this  appeal.  If  the  commissioners'  report,  as  published  by 
appellant,  is  "tabular  or  rule  work,''  then  he  is  entitled  to  a  judg- 
ment, otherwise  the  action  of  the  commissioners  must  be  affirmed. 

A  number  of  newspaper  publishers  and  practical  printers  testi- 
fied as  to  the  meaning  of  the  words  "tabular  or  rule  work,"  as  un- 
derstood and  used  in  the  printing  trade,  and  with  but  one  excep- 
tion the  witnesses  all  testified,  in  effect,  that  where  matter  required 
two  or  more  justifications  it  was  "tabular."  Even  those  witnesses 
who  testified  in  behalf  of  the  commissioners  said  that  two  or  more 
justifications  made  matter  "tabular,"  and,  while  some  expressed 
the  opinion  that  the  published  report  in  question  was  not  "tabular 
matter"  yet  that  was  an  opinion  with  which  other  witnesses  dis- 
agreed. Where  experts  disagree,  a  closer  analysis  of  the  facts  in 
evidence  is  necessary  in  order  to  reach  a  satisfactory  conclusion. 

One  of  the  witnesses  for  the  commissioners  was  decidedly  of  the 
opinion  that  the  published  report  in  question  was  tabular  matter, 
while  another  said  it  was  matter  which  in  the  trade  was  matter 
only  paid  for  as  "one  price  matter,"  that  is,  as  for  "straight" 
matter,  and  referred  to  the  scale  of  prices  of  the  Chicago  Typo- 
graphical Union  and  the  Lima  Typographical  Union. 

Wliile  the  Legislature,  in  fixing  the  price  to  be  charged  for  such 
matter,  may  have  been  originally  governed  by  considerations  of 
cost  to  the  publisher  in  having  it  set  up,  still  it  will  readily  be 
seen  that  is  not  the  criterion  by  which  the  Legislature  has  author- 
ized publishers  to  charge ;  so  that  it  is  entirely  immaterial  whether 
the  matter  in  question  is  "one  price"  or  "price  and  a  half."  The 
price  charged  by  unions  is  one  that  may  vary  from  time  to  time, 
while  the  rate  allowed  for  this  work  is  fixed  by  statute.  The  ques- 
tion. Is  this  "tabular  matter"?,  is  the  one  to  be  determined  and 
not  whether,  at  this  particular  time,  the  unions  may  be  charging 
.  "one  price"  or  "price  and  a  half,"  for  the  composition  of  matter 
like  it,  though  it  may  throw  some  light  on  the  question  to  see 
what  kind  of  matter  these  unions  call  "tabular."  Prices  of  the 
Chicago  Typographical  Union  and  of  the  Lima  Typographical 
Union  are  practically  the  same  in  this  respect.  In  Article  2  of 
the  "Scale  of  Prices"  of  the  former  there  is  a  distinction  made 
between  column  matter  and  tabular  matter.     Column  matter  is 


NISI  PRIUS  REPORTS— NEW  SERIES.  91 

1908.  ]  Murray  v.  Auglaize  County. 

there  defined  as  "matter  made  up  in  two  or 'more  columns  not 
dependent  on  each  other  for  their  arrangement/'  while  tabular 
matter  is  that  containing  three  ar  four  columns  of  figures  and 
words,  or  either  of  them,  without  rules,  and  is  paid  for  at  a  price 
and  a  half.  It  may  be  from  this  that  the  witness  got  his  idea 
that  it  took  more  than  two  justifications  to  constitute  tabular  mat- 
ter. But  an  inspection  of  the  article  just  quoted  from  shows  the 
union  makes  a  distinction  between  "tabular"  and  "column'^  work. 
It  is  immaterial  how  many  or  how  few  columns  are  to  be  used  to 
contain  information,  if  it  be  tabular;  and,  if  it  be  tabular,  the 
price  is  fixed  by  statute.  But  regardless  of  this  question,  it  appears 
that  in  the  case  at  bar,  there  are  three  columns  of  matter,  the  third 
being  merely  the  footings,  but  a  column  nevertheless,  under  the 
rules  of  the  union  to  which  the  witness  referred ;  so  that  by  the  rule 
of  this  union  the  matter  in  question  is  "price  and  a  half,"  which 
phrase  the  witness  used  in  the  same  sense  as  other  witnesses  used 
the  term  "tabular."  So,  by  an  analysis  of  the  testimony  of  the  wit- 
ness under  consideration,  it  appears  he  really  does  not  differ  from 
all  the  other  witnesses. 

It  appears  in  evidence  that  the  third  column  was  not  in  the 
copy,  and  the  appellee's  witnesses  who  called  the  matter  in  ques- 
tion "straight  matter,"  apparently  proceeded  on  the  theory  that  it 
would  have  been  possible  for  the  appellant  to  set  up  the  matter 
in  two  columns  and  strictly  according  to  the  copy,  instead  of 
setting  it  up  in  three,  which  he  did  on  his  own  motion.  But  even 
had  it  been  thus  set  up,  a  preponderance  of  the  evidence  adduced 
at  the  hearing  would  compel  the  court  to  still  call  it  "tabular 
matter,"  and  this  different  method  of  composition  could  only 
have  affected  the  number  of  squares  to  be  charged  for,  and  accord- 
ing to  the  evidence,  only  to  a  limited  extent.  But  the  appellee  did 
not  question  the  correctness  of  the  number  of  squares. 

The  manner  in  which  the  report  was  set  up  was  the  manner  in 
which  such  reports  were  customarily  set  up,  that  is,  in  three  col- 
umns, the  third  being  the  footings.  The  appellee  could  have  con- 
tracted with  the  appellant  or  could  have  stipulated  as  to  the  man- 
ner in  which  the  report  should  have  been  set  up,  but  they  lefi. 
the  arrangement  with  the  publisher,  who  was,  perhaps,  justified  in 
following  the  customary  manner  or  rule- of  composition  in  such 
matters. 
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The  court  has  the  utmost  confidence  in  the  honesty  of  the  ap- 
pellee's witnesses  who  gave  it  as  their  opinion  that  the  Commis- 
sioners' Annual  Report,  when  published  a:s  was  the  one  in  ques- 
tion, is  not'  "tabular  matter/'  but  the  court  is  in  duty  bound  to 
reach  a  conclusion  from  the  evidence  adduced  at  the  hearing,  and 
evidence  of  facts  when  there  is  any  such  evidence.  In  judicial 
proceedings  an  expert  opinion  is  advisory  only,  and  dependent, 
when  it  is  analyzed,  upon  the  facts  involved. 

However  widely  the  witnesses  for  the  appellant  differ  from 
those  for  the  appellee  as  to  whether  the  matter  is  or  is  not  "tabu- 
lar," they  all  agree  in  their  definition  that  "tabular  matter"  is 
matter  set  up  in  the  form  of  a  table,  with  figures  one  under  the 
other,  so  as  readily  to  exhibit  to  the  eye  the  information  to  be 
conveyed,  and  which  requires  two  or  more  justifications,  except  one 
of  appellee's  witnesses  who  said  that  it  required  more  than  two 
justifications  to  be  price  and  a  half  matter.  Included  under  this 
"price  and  a  half  matter"  is  tabular  matter.  But  it  appears  from 
the  evidence  that  there  were  two  or  more  justifications  required 
in  the  matter  in  question,  there  being  three  columns,  so  that,  meas- 
ured by  the  rule  laid  down  by  all  the  witnesses,  the  matter  in  ques- 
tion would  be  "tabular." 

Now,  the  Century  Dictionary  defines  "tabular"  as  "pertaining  to 
a  table;  tabulated  form;"  which  it  further  defines  as  a  series  of 
statements,  a  list  of  items ;  so  that  taking  that  definition,  which  the 
other  dictionaries  confirm,  and  taking  all  the  testimony  on  the  sub- 
ject, every  bit  of  it  goes  to  show  that  this  matter  is  "tabular 
matter." 

The  only  other  question  involved  arises  on  a  construction  of  the 
section  of  the  statutes  quoted  above.  That  section,  while  it  names 
notices  and  proclamations,  as  well  as  advertisements,  provides  that 
it  is  only  for  tabular  or  rule  work  in  the  latter  that  50  per  cent, 
additional  may  be  charged.  The  court  was  at  first  inclined  to  be- 
lieve that  the  publication  of  the  Commissioners'  Annual  Report 
was  not  an  "advertisement"  within  the  meaning  of  that  section, 
but  that  it  was  a  notice;  but  upon  a  thorough  investigation  the 
court  is  satisfied  that  the  term  "advertisement"  is  a  generic  term, 
and  includes  "notice,"  Anderson's  Law  Dictionary  confirming  this 
view,  so  that  the  Legislature,  in  using  the  word  "advertisement" 
here,  probably  meant  to  include  notice. 
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The  judgment  of  the  court  is  that  appellant  is  entitled  to  re- 
cover against  the  appellee  the  sum  of  $396,  instead  of  $264,  for 
publishing  264  squares  of  the  commissioners'  annual  report;  and 
as  to  the  remainder  of  the  allowance  made  by  the  county  commis- 
sioners the  court  makes  no  finding,  it  being  apparently  correct; 
the  court  finding  that  the  matter  in  question  is  tabular,  under  the 
issues  and  the  evidence  which  has  been  here  adduced  in  court,  and 
judgment  is  rendered  accordingly. 

Layton  &  Son,  for  the  appellant. 

8,  A,  HaskinSj  prosecuting  attorney,  for  appellee. 


TITLE  OF  THE  CITY  OF  CINCINNATI  TO  ECGLESTON 
AVENUE. 

[Hamilton  County  Court  of  Common  Pleas]. 

City  of  Cincinnati,  by  Charles  J.  Hunt,  Corporation  Coun- 
sel Thereof,  v.  F.  H.  Kirchner  &  Company  et  al. 

Decided,  May  28,  1908. 

Canal  Land  Conveyed  for  Street  Purposes  Exclusively —  Vacation  of  Part  of 
— Improvement  of  Remainder  and  Assessfnent  of  Cost. 

1.  The  city  of  Cincinnati  having  acquired  from  the  state  the  right  to  use  a 

certain  strip  of  land  belonging  to  the  canal  for  street  purposes,  the  sub- 
sequent abandonment  by  the  city  of  a  part  of  this  strip  does  not  work 
an  abandonment  of  the  remainder  of  the  strip,  now  known  as  Eggleston 
avenue. 

2.  The  fact  that  the  city  has  permitted  a  railroad  company  to  lay  its  tracks 

thereon  is  not  inconsistent  with  the  right  of  the  city  to  use  the  unaban- 
doned  portion  of  the  strip  for  highway,  street  and  sewerage  purposes. 
8.  The  city  still  possessing  this  right  as  to  the  portion  from  Broadway  to 
Pearl  street,  it  has  power  to  improve  the  street,  and  to  assess  the  cost  of 
the  improvement  upon  the  abutting  property. 

Smith,  J. 

This  case,  brought  by  Charles  J.  Hunt,  Corporation  Counsel, 
at  the  request  of  Franklin  Alter,  Esq.,  a  tax-payer  of  the  city  of 
Cincinnati  against  F.  H.  Kirchner  &  Company,  and  the  city  of 
Cincinnati,  to  enjoin  the  improvement  of  Eggleston  avenue 
upon  the  ground  that  any  assessment  levied  for  the  improvement 
of  said  Eggleston  avenue  would  be  illegal  for  the  reason  that  it 
18  claimed  that  the  title  to  Eggleston  avenue  is  not  good  in  the 
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city  of  Cincinnati,  and  all  of  the  alleged  street  proposed  to  be 
iiaproved  is  not  a  public  street  of  the  city  of  Cincinnati,  was  sub- 
mitted to  the  court  upon  demurrers  of  F.  H.  Kirchner  &  Com- 
pany and  the  city  of  Cincinnati  to  said  petition. 

The  petition  and  amendment  to  petition  after  setting  out  a 
description  of  the  property  included  in  Eggleston  avenue  from 
Broadway  to  Pearl  street,  and  the  ordinances  for  the  improve- 
ment of  the  same,  and  the  contract  for  said  improvement  with 
said  defendant,  P.  H.  Kirchner  &  Company,  submits  to  the  court 
the  questions  whether  the  city  of  Cincinnati  had  authority  to  pass 
the  resolutions  and  ordinances  to  make  said  contract,  and  to  assess 
the  cost  of  said  improvement  upon  the  abutting  property,  and 
whether  such  resolutions,  ordinances  and  contract  are  legal  and 
valid,  and  particularly  whether  the  city  of  Cincinnati  has  a  valid 
title  to  Egglestto  avenue  as  a  public  street  of  said  city,  and  prays 
that  an  injunction  may  issue  against  the  city  and  said  firm  from 
pursuing  said  work. 

The  resolution  and  recommendation  to  improve  Eggleston  ave- 
nue was  passed  by  the  board  of  public  service  in  accordance  with 
Sections  2214,  2226,  2273  and  2274,  Eevised  Statutes.  The  reso- 
lution declaring  it  necessary  to  improve  Eggleston  avenue  was 
passed  by  the  board  of  legislation  in  accordance  with  Sections 
2304,  2264;  1655-2  and  1695.  The  ordinance  to  improve  Eggleston 
avenue  was  passed  by  the  board  of  legislation  in  accordance  with  Sec- 
tions 2264,  1695  and  1655a.  Advertisement  for  proposals  for  the 
same  was  made  by  the  board  of  public  service  in  accordance  with  Sec- 
tion 2215.  The  resolution  was  passed  by  the  board  of  legislation  au- 
thorizing the  board  of  public  service  to  enter  into  a  contract  for 
said  improvement  in  accordance  with  Sections  2273  and  2274.  and 
afterwards  a  contract  was  entered  into  between  F.  H.  Kirchner  & 
Company  and  the  president  of  the  board  of  public  service  on  be- 
half of  the  city  of  Cincinnati,  in  accordance  with  Sections  2215 
and  2216,  Eevised  Statutes. 

These  various  resolutions,  ordinances  and  steps  taken  thereunder, 
the  court  finds  in  all  respects  to  have  been  legal,  and  according 
to  the  various  statutes  governing  the  same,  and  therefore  said 
action  by  the  city  in  these  respects  is  legal  and  valid. 
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The  real  question  in  the  case  is  as  to  the  title  the  city  of  Cin- 
cinnati has  to  what  is  known  as  Eggleston  avenue  between  Broad- 
way and  Pearl  street,  for  it  is  upon  this  that  the  right  to  improve 
the  avenue  depends.  If  the  city  has  no  title  then  it  would  not 
have  the  right  to  make  the  improvement  and  assess  the  cost  of 
the  same  upon  the  abutting  property.  If,  however,  the  title  is 
in  the  city  and  the  various  steps  for  making  the  improvement  are 
vaUd,  then  the  city  could  enter  into  the  contract,  and  the  cost  of 
the  same  could  be  assessed  upon  the  abutting  property.  As  to  the 
title  of  the  city  and  its  right  to  improve  Eggleston  avenue  as  a 
highway  the  court  is  of  the  opinion  as  fully  decided  in  the  case 
of  Ohio  ex  reh  v.  The  Railway  Company^  63  0.  S.,  189.  The 
fourth  syllabus  of  that  case  is  as  follows: 

''By  the  act  of  March  24th,  1863,  (60  0.  L.),  and  the  con- 
veyance afterwards  executed  by  the  governor  pursuant  thereto, 
the  only  right  granted  to  the  city  of  Cincinnati  was  to  enter  upon, 
improve  and  occupy  the  land  described  therein  forever  as  a  pub- 
lic highway,  and  for  sewerage  purposes,  the  title  to  the  lands  re- 
maining in  the  state  save  and  only  to  such  use.  The  city  ac- 
quired no  right  or  interest"  that  it  could  transfer  to  another,  and 
if  the  city,  after  entering  upon  the  occupancy  of  said  lands  under 
the  deed  abandoned  them  in  respect  to  either  of  the  uses  specified, 
the  right  of  the  city  to  that  extent  became  forfeited.'* 

This  case  relates  to  the  manner  in  which  Eggleston  avenue  was 
held  by  the  city  of  Cincinnati  and  occupied  by  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company,  and  the  forfeit- 
ure in  the  syllabus  referred  to  related  to  that  part  of  Eggleston 
avenue  lying  between  Pearl  street  an?i  the  Ohio  river,  which  orig- 
inally was  the  Miami  and  Erie  Canal.  In  the  opinion  in  this  case, 
the  Supreme  Court  says  that  "the  city  by  ordinance  of  December 
1st,  1871,  vacated  Eggleston  avenue  from  the  north  line  of  Front 
street  to  the  south  line  of  Pearl  street.  That  was  a  direct  aban- 
donment of  the  right  which  had  been  conveyed  to  the  city  by  the 
state  to  improve  and  use  for  a  street  the  portion  thus  vacated,  and 
by  the  use  to  which  it  permitted  the  defendant  to  appropriate  that 
portion  of  the  strip  which  is  situated  south  of  Pearl  street,  it  may 
be  fairly  inferred  that  the  city  had  abandoned  that  also.  The 
dty  having  abandoned  this  right,  it  reverts  to  the  state,  from  which 
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the  right  emanates.  The  state  was  the  absolute  owner  in  fee  of  the 
whole  estate  and  interest  in  this  strip  of  land.  It  conveyed  to 
the  city  a  right  to  use  it*  for  two  specific  purposes  only.  Upon 
the  abandonment  by  the  city  of  either  purpose,  the  interest  to  that 
extent  returns  to  the  grantor.  By  the  express  terms  of  the  deed 
made  to  the  city,  as  well  as  by  the  terms  of  the  statute  authoriz- 
ing it,  the  city  was  authorized  to  enter  upon,  improve  and  occupy 
all  or  any  part  of  the  strip  of  land  which  is  the  subject  of  con- 
troversy, so  that  the  fact  that  the  city  has  abandoned  a  part  of 
the  land  for  street  purposes,  does  not  work  an  abandonment  of  the 
whole,  nor  is  the  use  to  which  the  city  has  permitted  the  defend- 
ant to  devote  that  part  of  the  land  which  lies  between  Broadway 
and  Pearl  streets  inconsistent  with  it's  continued  use  by  the  city 
for  street  purposes,  and  therefore  said  use  by  the  defendant  does 
not  work  abandonment  of  the  city's  rights.  But  as  the  right 
granted  to  the  city  only  authorized  a  use  by  the  city  itself  of  the 
premises  granted,  the  city  could  grant  no  right  to  the  defendant 
to  lay  its  tracks  thereon,  and  therefore  said  use  of  the  premises  by 
the  defendant  is  without  authority  of  law.'* 

We  therefore  see  from  this  decision  that  the  city  has  the  right 
to  use  for  highway,  street  and  sewerage  purposes  Eggleston  ave- 
nue; that  while  it  has  abandoned  that  part  south  of  Pearl  street 
for  such  purpose,  it  has  not  worked  an  abandonment  of  the  entire 
street  for  such  purpose ;  and  while  the  city  has  permitted  the  rail- 
road company  to  use  Eggleston  avenue  between  Broadway  and 
Pearl  streets,  yet  this  is  not  inconsistent  with  the  city  using  Eg- 
gleston avenue  for  street  purposes. 

If,  therefore,  the  city  has  this  right,  which  this  court  finds  it 
has,  to  use  Eggleston  avenue  for  all  street  purposes  from  Broad- 
way to  Pearl  street,  it  would  have  the  authority  to  improve  Eggles- 
ton avenue  and  assess  the  cost  of  the  same  upon  abutting  prop- 
erty. Having  this  right  to  so  use  Eggleston  avenue  for  street 
purposes,  not  having  abandoned  it,  its  title  is  sufiicient  to  make 
the  improvement  and  the  assessment  valid.  The  demurrers  td 
the  petition  and  amendment  to  petition  are  therefore  sustained. 

Charles  J.  Hunt,  for  plaintiff. 

Arthur  R.  Morgan,  for  defendant. 
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A  WIDOW  CAN  NOT  ALIENATE  HER  FIRST  YEAR'S 
ALLOWANCE. 

[Probate  Court  of  Hamilton  County.] 

Sarah  A.  Neely,  Administratrix,  v.  Mary  Neely  et  al. 

Decided,  March,  1903. 

FiT8t  Year's  Allowance  a  Debt  of  the  Estate — Mortgage  hy  Widow  Does 
not  Cover — Distribution — Estoppel. 

1.  The  law  making  it  the  duty  of  appraisers  of  the  estate  of  a  decedent 

to  make  an  allowance  of  provisional  alimony  for  his  widow,  owes 
its  existence  to  a  humane  consideration  for  the  distress  and  help- 
lessness of  widows  newly  bereaved,  and  has  the  same  foundation 
as  the  homestead  and  exemption  law. 

2.  This  provisional  alimony  is  to  be  allowed  under  all  circumstances, 

and  should  be  treated  as  a  debt  of  the  estate. 

3.  A  mortgage  executed  by  a  widow  upon  the  real  estate  of  her  hus- 

band, after  his  death,  while  a  lien  upon  her  dower  interest,  does 
not  become  a  lien  upon  her  first  year's  allowance. 
4  Nor  can  the  widow  by  any  act  of  her  own  prevent  the  appraisers 
from  setting  off  to  her  provisional  alimony,  or  the  administrator 
from  paying  it  as  a  preferred  debt  out  of  the  funds  in  his  hands. 

5.  Nor  does  the  doctrine  of  estoppel  apply  to  her  as  against  funds  in 

the  hands  of  the  administrator. 

6.  But  lands,  upon  which  the  widow  gave  a  mortgage  after  her  hus- 

band's death,  having  been  sold  to  pay  debts,  the  distribution  of 
the  fund  arising  therefrom  must  be  as  to  the  widow  in  accord- 
ance with  the  provisions  of  Section  6090,  providing  in  what  order 
administrators  shall  pay  debts,  and  not  under  the  provisions  of 
Section  6165,  providing  how  a  fund  from  the  sale  of  land  shall 
be  applied. 

XiPPERT,  J. 

James  Neely  died  in  January,  1899,  leaving  a  widow,  Mary 
Neely,  and  an  unmarried  daughter,  Sarah  A.  Neely;  he  died  intes- 
tate. His  daughter,  Sarah  A.  Neely,  was  appointed  administratrix 
of  his  estate,  and  employed  Mr.  C.  H.  Avery  to  act  as  her  attor- 
ney. The  deceased  left  three  pieces  of  real  estate,  one  in  Norwood, 
one  on  Fifth  street,  Cincinnati,  Ohio,  and  one  in  Adams  county, 
Ohio,  and  personal  property  of  the  value  of  about  one  hundred  and 
twenty-five  dollars. 
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Sarah  A.  Neely  was  appointed  administratrix  on  December  29, 
1900.  Prior  to  the  death  of  James  Neely,  he  and  his  wife,  Mary 
Neely,  executed  to  C.  H.  Avery,  trustee,  certain  promissory  notes, 
which  were  secured  by  mortgages  given  on  the  two  pieces  of  prop- 
erty in  Norwood  and  on  Fifth  street. 

After  the  deatti  of  James  Neely,  on  the  Slst  of  August,  1899, 
Mary  Neely,  the  widow,  and  Sarah  A.  Neely  executed  to  C.  H. 
Avery,  trustee,  at  his  request,  a  mortgage  on  the  real  estate  in 
Adams  county,  Ohio.  The  defeasance  clause  of  said  mortgage  read 
as  follows: 

"Provi'ded,  nevertheless,  that  if  the  said  Mary  Neely  and  Sarah 
A.  Neely  shall  pay  or  cause  to  be  paid  the  amounts  due  on  mort- 
gages recorded  in  the  following  books  in  Hamilton  county,  Ohio, 
to-wit:  Book  641,  page  259;  Book  704,  page  394;  Book  715,  page 
389;  Book  740,  page  587,  Records  of  Mortgages  of  Hamilton 
county,  Ohio,  then  these  presents  shall  be  void.  Otherwise,  this 
mortgage  shall  remain  in  full  force  and  effect  for  such  part  of  the 
debt  secured  by  said  mortgages  as  may  be  unpaid  thereby/' 

After  the  execution  of  the  mortgage  on  the  Adams  county  real 
estate,  C.  H.  Avery,  trustee,  foreclosed  his  mortgages  on  the  Nor- 
wood and  Fifth  street  property.  The  proceeds  arising  from  the 
sale  of  said  mortgaged  premises  were  not  sufficient  to  satisfy  the 
mortgage  claims  held  by  C.  H.  Avery,  trustee,  and  he  still  claimed 
a  balance  due  him  of  about  fifteen  hundred  dollars.  Neither  Mary 
Neely  nor  Sarah  A.  Neely  could  or  did  pay  the  balance  to  C.  H. 
Avery,  trustee,  and  he  insisted  that  the  condition  being  broken,  the 
mortgage  on  the  real  estate  in  Adams  county  becomes  absolute,  and 
transfers  all  the  interest  of  the  mortgagors  to  him ;  and  inasmuch 
as  the  estate  of  James  Neely  is  insolvent,  his  contention  is  that 
the  interest  so  transferred  consists  of  the  dower  and  the  year's 
allowance  of  the  widow,  Mary  Neely. 

On  January  2,  1901,  C.  H.  Avery,  trustee,  filed  a  petition  to 
sell  the  real  property  of  the  estate  of  James  Neely,  to  pay  debts, 
in  case  No.  6447.  The  real  estate  described  in  the  petition  to  be 
sold  was  the  Adams  county  real  estate.  The  petition  alleges  that 
the  widow  is  entitled  to  her  dower  and  her  year's  maintenanoe. 

On  January.  2.  1901,  Mary  Neely,  who  had  employed  a?  her 
attornev.  C.  H.  Averv\  waived  the  issue  and  service  of  summons 
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to  the  petition^  and  filed  her  answer^  in  which  she  stated  that  she 
consented  to  the  prayer  of  the  petition. 

On  the  same  day  C.  H.  Avery,  trustee,  filed  his  answer  and 
cross-petition,  in  which  he  sets  out  the  various  mortgages  given  by 
James  Neely  and  Mary  Neely  on  the  real  estate  in  Norwood  and 
on  Fifth  street,  an«d  also  sets  out  the  mortgage  given  by  Mary 
Neely  and  Sarah  A.  Neely  on  the  real  estate  in  Adams  county. 
The  sale  case  took  the  usual  course  and  the  property  described  in 
the  petition,  namely,  the  Adams  county  real  estate,  was  8old  for  twx) 
thousand  dollars,  and  the  decree  of  confirmation  and  distribution 
was  made  June  28, 1901,  based  upon  the  petition  and  cross-petition 
of  C.  H.  Avery,  trustee.  By  reason  of  the  facts  set  out  in  the 
said  answer  and  cross-petition,  the  dower  of  Mary  Neely  was 
ordered  to  be  paid  to  C.  H.  Avery,  trustee. 

TJp  to  this  time  C.  H.  Avery  was  the  attorney  of  all  the  parties 
in  interest  in  the  estate  of  the  deceased  Neely.  He  represented  the 
administratrix,  Sarah  A.  Neely,  the  widow,  Mary  Neely,  the 
daughter,  Sarah  A.  Neely,  and  himself  as  trustee  and  creditor. 

On  October  22,  1902,  Raymond  Ratliff,  who  was  recently  em- 
ployed by  Mary  Neely  and  Sarah  A.  Neely,  filed  a  motion,  in  case 
No.  6447,  to  vacate  the  decree,  on  the  ground  that  the  same  was 
irregularly  obtained. 

On  November  3, 1902,  C.  H.  Avery,  trustee,  filed  a  supplemental 
answer  and  cross-petition,  in  No.  6447,  in  which  he  prayed  that 
by  reason  of  the  mortgage  on  the  Adams  county  real  estate,  he 
might  be  possessed  of  the  $600.00,  which  was  the  year's  alloAvance, 
and  further  asked  that  the  amount  of  said  proceeds  which  may  be 
distributable  on  the  claim  of  Sarah  A.  Neely,  assignee  of  the 
claim  of  William  H.  Armstrong,  be  paid  to  him  on  account  of  his 
mortgage  claim. 

On  December  15,  1902,  upon  consideration  of  said  motion,  the 
court  found  that  there  was  an  irregularity  in  the  proceedings 
brought  to  obtain  the  decree,  and  gave  Mary  Neely  and  Sarah  A. 
Neely  ten  days  time  in  which  to  file  their  demurrer  or  answer 
to  the  cpoes-petition  and  the  amended  cross-petition  of  C.  H. 
Avery,  trustee;  the  court,  however,  merely  suspended  the  vacation 
of  the  judgment  for  the  purpose  of  discovering  whether  or  not 
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there  was  a  valid  defense  to  the  action  in  which  the  judgment 
was  rendered. 

Since  the  motion  to  vacate  was  filed,  an  inventory  has  been  re- 
turned, in  which  the  appraisers  fixed  the  year's  allowance  at 
$700.00,  which,  upon  petition  filed  by  C.  H.  Avery,  trustee,  was 
reduced  by  this  court  to  $600.00. 

On  December  22,  1902,  Mary  Neely  filed  a  demurrer  to  the  sup- 
plemental answer  and  cross-petition  of  C.  Hammond  Avery, 
trustee,  and  on  the  same  day  the  said  Mary  Neely  filed  her  amended 
answer  to  the  original  answer  and  cross-petition  of  C.  H.  Avery, 
trustee,  and  Sarah  A.  Neely  filed  her  answer  to  the  supplemental 
answer  and  cross-petition  of  C.  H.  Avery. 

The  court,  upon  careful  consideration  of  the  answers  filed  by 
Mary  Neely  and  Sarah  A.  Neely,  refuses  to  vacate  the  decree  of 
confirmation  and  distribution  heretofore  made  in  this  action.  But 
C.  H.  Avery,  trustee,  by  a  supplementary  cross-petition,  filed  by 
leave  on  November  3,  1902,  since  the  decree  of  confirmation  and 
distribution  was  entered,  has  seen  fit  to  set  forth  new  matter  for 
the  consideration  of  the  court,  and  asks  for  additional  relief  against 
Mary  Neely  and  Sarah  A.  Neely,  to  which  cross-petition  the  de- 
fendant, Mary  Neely,  filed  her  demurrer  and  amended  answer, 
and  Sarah  A.  Neely  filed  her  answer. 

As  all  these  pleadings  of  the  defendants,  Mary  Neely  and  Sarah 
A.  Neely,  are  practically  based  on  the  same  grounds,  the  court 
has  concluded  to  consider  them  together.  In  regard,  then,  to  the 
first  cause  of  action  set  forth  in  the  supplemental  answer  and  cross- 
petition  of  said  C.  H.  Avery,  trustee,  we  are  of  the  following 
opinion : 

As  the  court  has  already  indica4;ed,  by  refusing  to  vacate  the 
decree  of  confirmation  and  distribution  heretofore  made  in  this 
case,  wherein  the  dower  interest  of  said  Mary  Neely  was  assigned 
and  transferred  ijo  C.  H.  Avery,  trustee,  it  is  the  opinion  of  the 
court  that  the  mortgage  given  by  Mary  Neely,  on  said  property,  to 
C.  H.  iVvery,  trustee,  did  cover  her  dower  interest  in  said  property. 
The  question  now  for  the  court  to  determine  is,  whether  or  not 
tho  said  Mar}''  Neely,  by  executing  tlie  mortgage,  did  transfer  her 
<?laim  for  the  yearly  allowance  to  said  mortgagee.  Section  6040  of 
our  statutes  says: 
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"The  appraisers  shall  set  off  and  allow  to  the  widow  sufficient 
provisions,  or  other  property,  to  support  her  for  twelve  months/' 

This  law,  making  it  the  absolute  duty  of  the  appraisers  to  fur- 
nish provisional  alimony  to  the  widow,  has  the  same  foundation 
as  the  homestead  and  exemption  law.  It  owes  its  existence  to  a 
humane  and  benevolent  consideration  of  the  distress  and  helpless- 
ness of  widows  newly  bereaved  of  their  protectors,  and  to  a  wise 
public  policy  recognizing  the  true  relation  of  the  state  to  the 
&mily  as  its  organic  constituent  element. 

Thompson,  in  his  valuable  work  on  Homesteads  and  Exemp- 
tions, GEays : 

'The  protection  of  the  family  from  dependence  and  want  is  the 
expressed  object  of  nearly  all  the  homestead  and  exemption  laws; 
the  immunities  enacted  by  these  statutes  are  extended  to  this  as- 
sociation of  persons,  or  to  the  head  thereof,  for  the  benefit  of  all  its 
members.  The  relation  of  husband  and  wife,  parent  and  child, 
is  the  unit  of  civilization,  and  the  state  has  thought  to  encourage 
that  relation  hy  protecting  it  from  absolute  want  arising  from  the 
vicissitudes  of  life." 

For  these  reasons,  the  provisional  alimony  called  "yearns  allow- 
ance" i?  to  be  allowed  to  the  widow  under  all  circumstances,  and 
is  treated  as  a  debt  against  the  estate  of  her  husband.  That  it  is 
a  debt  against  his  estate  is  held  by  the  following  authorities : 

Waits  V.  Watts,  38  0.  S.,  480. 
Allen  V.  Allen,  18  0.  S.,  234. 

Baldwin  v.  Broadatone,  36  Bui.,  161.  (Affirmed  by  Supreme 
Court  without  report). 

In  the  case  at  bar,  the  fund  out  of  which  this  debt  is  to  be 
paid,  Ic  now  in  the  hands  of  the  administratrix,  and  must  be  dis- 
tributed to  her,  according  to  Section  6090  of  our  statutes.  First, 
the  funeral  expenses,  those  of  the  last  sickness,  and  the  expenses  of 
the  administration;  second,  the  allowance  made  to  the  widow  for 
her  support  for  twelve  months. 

As  already  shown  by  the  former  decree  of  this  court,  the  vacating 
of  which  has  been  refused,  the  balance  in  the  hands  of  the  admin- 
istratrix amounted  to  $9.97  cash,  and  $1,333.33  in  notes,  which 
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said  administratrix  was  ordered  to  hold  for  further  order  and  dis- 
tribution, according  to  law. 

C.  H.  Avery,  trustee,  held  no  mortgages  on  the  premises  sold, 
from  James  Neely,  executed  during  his  lifetime,  and  his  sole 
claim  rests  on  the  mortgage  executed  after  his  death  by  the  widow 
and  daughter.  In  my  opinion,  therefore,  the  distribution  of  the 
balance  of  said  fund  must  be  made  in  accordance  with  Section 
6090,  and  not  according  to  Section  6165. 

Again,  in  the  opinion  of  the  court,  the  widow  can  not,  by  any 
act  of  her  own,  prevent  the  appraisers  from  performing  their  duty, 
to-wit :  to  set  off  and  allow  her  this  provisional  alimony,  and  she 
can  not,  by  any  act  of  her  own,  prevent  the  administratrix  from 
paying  this  preferred  debt  out  of  the  funds  in  her  hands.  Our 
courts  have  held  that  she  can  not  do  so  by  a  nuptial  or  ante- 
nuptial contract,  and  she  surely  can  not  do  so  by  the  execution 
of  a  mortgage  in  favor  of  one,  who,  by  the  express  provision  of 
the  statutes,  is  relegated  to  the  rear  in  the  collection  of  his  claim. 
In  plain  words,  the  court  is  of  the  opinion  that  the  mortgage 
executed  by  the  widow,  in  favor  of  C.  H.  Avery,  trustee,  covers 
her  dower,  but  not  the  yearly  allowance. 

In  the  second  cause  of  action  the  defendant,  C.  H.  Avery,  trustee, 
claims  that  the  said  Mary  Neely  covenanted  in  said  mortgage  the 
land  so  conveyed  to  be  free  from  incumbrance,  and  that  she  would 
warrant  and  defend  the  same  against  the  claim  or  claims  of  all 
persons  whomsoever.  Defendant  further  alleges  that  said  claim 
for  year's  allowance  was  a  lien  on  said  land,  and  says  that  said 
Mary  Neely  is  estopped  from  retaining  the  $600.00  awarded  to 
her  as  her  year's  allowance,  so  far  as  it  may  be  necessary  to  pay 
the  same  out  of  the  proceeds  of  the  sale  of  said  land,  and  that  upon 
said  award  being  made,  said  defendant  became  entitled  to  all  of 
said  year's  allowance,  so  far  as  it  may  be  necessary  to  pay  the 
e-ame  out  of  the  proceeds  of  the  sale  of  land  described  in  the  peti- 
tion. This  contentibn  would  be  true,  were  it  not  for  the  fact  that 
the  court  has  already  decided  that  the  year's  allowance  is  a  debt  of 
the  estate,  payable  before  all  other  claims,  except  those  of  the  last 
illness,  funeral  expenses  and  costs  of  administration,  subject,  of 
course,  to  the  right  of  the  payment  of  mortgages  and  judgments 
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against  the  deceased^  according  to  their  respective  priorities  of 
lien,  so  far  bb  the  same  really  operate  as  a  lien  on  the  estate  of  the 
deceased  at  the  time  of  his  death. 

The  claim  of  the  widow  in  this  case  is  not  for  any  inlerest  in 
the  lands  of  the  deceased,  but  it  is  a  claim  against  the  funds  in 
the  hands  of  the  administratrix  for  an  amount,  which  a  just  and 
humane  law  allows  her.  Accordingly,  we  can  not  say  that  the  doc- 
trine of  estoppel  can  be  applied  to  the  facts  in  this  case.  This  hold- 
ing, to-wit.,  that  the  doctrine  of  estoppel  does  not  apply  to  this 
case,  covers  also  the  third  cause  of  action  of  said  defendant  in  his 
supplemental  answer  and  cross-petition. 

In  the  fourth  cause  of  action,  the  defendant  C.  H.  Avery, 
trustee,  says  that  Sarah  A.  Neely  purchased  and  now  owns  a  claim 
against  the  estate  of  James  Neely,  to-wit,  a  note  for  $500.00,  ex- 
ecuted by  said  Neely,  in  favor  of  one  W.  H.  Armstrong,  with 
interest  from  April  1,  1894,  which  has  not  been  paid,  but  which 
has  been  proven  and  allowed  as  a  valid  claim  against  the  estate  of 
said  James  Neely  and  further  says  that  by  reason  of  Sarah  A. 
Neely's  covenants  of  title  against  incumbrance,  and  her  argument 
to  defend  the  land  mortgaged  against  all  claims  of  all  persons,  as 
well  as  her  fraud  and  misrepresentation,  she  is  estopped  from  re- 
taining any  of  the  proceeds  of  the  sale  of  said  farm  as  against 
this  defendant. 

He  further  contends  in  said  fourth  cause  of  action  that  the 
only  frauds  from  which  said  Armstrong  claim  could  be  paid  are  the 
proceeds  of  sale  of  said  farm,  and  that  by  reason  of  her  covenants 
and  fraud,  she  is  estopped  from  retaining  any  of  said  proceeds 
against  this  defendant. 

The  only  title  which  Sarah  A.  Neely  could  give  to  this  prop- 
erty is  her  interest  as  an  heir  in  the  same,  subject  to  the  debts 
of  the  estate  of  her  deceased  father,  as  well  as  the  dower  right 
and  claim  for  yearns  allowance  of  her  mother.  Her  mortgage, 
executed  in  this  case,  needs  no  further  attention  because  the  court 
is  of  the  opinion  that  it  is  void  for  want  of  consideration.  As  a 
claimant  against  the  estate,  Sarah  A.  Neely  shares  pro  rata  with 
the  other  creditors.  So  does  C.  H.  Avery  with  the  balance  of  his 
claim  against  the  estate  of  James  Neely. 
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This  opinion  is  based  entirely  on  the  fact  that  this  vrss  a  pro- 
ceeding to  sell  real  estate  for  the  purpose  of  paying  the  debts  of 
James  Neely,  deceased;  the  property  having  been  sold,  the  decree 
of  confirmation  and  partial  distribution,  heretofore  made,  having 
been  found  correct,  the  court  has  nothing  before  it  at  present,  ex- 
cept the  distribution  of  the  balance  in  the  hands  of  the  administra- 
trix. 

According  to  the  above,  the  decree  may  be  drawn  by  which  the 
administratrix  is  ordered  to  pay  the  costs  of  these  proceedings,  the 
yearly  allowance,  to-wit:  $600.00  to  the  widow,  and  to  distribute 
the  balance,  pro  rata,  among  the  creditors  of  James  Neely,  deceased. 


MOTION  POK  REHEARINC  DENIED  * 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term]. 

Schwill  v.  Beckel  et  al. 

Decided,  April  25,  1908. 

Per  Curiam. 

The  motion  for  a  rehearing  herein  is  denied.  As  we  view  the 
law,  the  liability  of  one  alleged  to  be  a  stockholder  in  a  corpora- 
tion is  fixed  by  the  fact  that  he  is  a  stockholder — a  fact  which  may 
be  established  by  any  competent  evidence  showing  him  to  be  a  stock- 
holder. Nor  are  we  able  to  find  any  rule  that  relieves  from  this 
liability,  at  least  as  to  previous  debts  and  obligations,  because  of 
the  duration,  long  or  short  as  it  may  be,  of  a  person^s  position  or 
status  as  a  stockholder.  While  in  this  case  it  is  claimed  that  there 
was  only  an  instantaneous  seisin  of  the  stock — ^just  for  suflScient 
time  to  enable  it  to  be  transferred  to  a  third  party — ^yet  as  we  find 
the  law,  that  instantaneous  seisin  was  enough  to  render  the  holder 
subject  to  assessment  for  the  debts  and  obligations  then  existing. 

Wm.  Worthingtofij  Wm.  C.  Herron,  for  plaintiffs  in  error. 

H.  L.  Gordon,  Chris.  Von  Seggem,  Ed  M.  Spangenberg,  J.  J, 
Oasserj  for  defendants  in  error. 

♦  For  original  opinion  in  this  case  see  Nisi  Prius  Reports — New  Series, 
Vol.  1,  p.  1. 


NISI  PRIUS  REPORTS— NEW  SERIES.  105 

1008.  ]  University  Directors  v.  City. 

COHSTKXJCTKM  OW  GONTKACT  dCANTINC  USE  OP  GROUND 
POR  UNIVERSmr  PURPOSES. 

[Superior  Ckmrt  of  Oinciiinati,  Greneral  Term.] 

The  Board  of  Directors  of  the  University  of  Cincinnati 

V.  THE  City  of  Cincinnati,  by  Charles  -J.  Hunt, 

Corporation  Counsel  Thereof. 

Decided.  April  11,  1903. 

Physical  Culture  a  University  Requirement — Proper  Use  of  University 
Grounds — Construction  of  Agreement  Granting  Buch  Use, 

1.  A  contract  granting  to  its  university  the  necessary  ground  for  uni- 

versity purposes  by  the  city  authorities,  includes  physical  culture 
as  a  necessary  university  purpose. 

2.  The  construction  of  such  an  agreement  must  be  effective  to  carry  out 

to  its  fullest  extent  the  intention  of  the  contracting  parties,  in  order 
to  attain  the  object  liad  in  view  by  them. 
8.  The  rule  governing  such  construction  is  that  the  words  used  are 
to  be  construed,  not  according  to  their  mere  ordinary  general 
meaning,  but  according  to  their  ordinary  meaning  as  applied  to 
the  subject  matter  with  regard  to  which  they  are  used;  and  equally 
the  construction  ought  to  be  with  reference  to  the  object  to  be 
accomplished  by  the  contracting  parties,  and  to  keep  in  view  all 
conditions  existing. 

Spiegel,  J. ;  Ferris,  J.,  concurs ;  Dempsey,  J.,  dissents. 

The  plaintiff  in  error,  the  Board  of  Directors  of  the  UnlversH^^ 
of  Cincinnati,  alleges  that  there  is  error  in  the  judgment  rendered 
in  the  Special  Term  of  the  Superior  Court,  in  holding  that  said 
Board  of  Directors  have  no  right  to  an  exclusive  control  of  its 
athletic  field  under  an  agreement  entered  into  on  the  22nd  day  of 
October,  1889,  between  the  City  of  Cincinnati  and  the  University 
of  Cincinnati,  and  prosecutes  error  to  that  decision  to  this  General 
Term. 

The  learned  judge  below  held,  in  substance,  as  follows : 

^'1.  The  agreement  between  the  City  of  Cincinnati  and  the 
tlniversity  of  Cincinnati,  whereby  the  latter  was  granted  the  priv- 
ilege of  using  forty-three  acres  of  land  in  Burnet  Woods  Park  for 
university  purposes,  it  being  expressly  provided  that  the  remainiler 
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of  said  forty^hree  acres  not  occupied  by  the  buildings  of  the 
University  shall  remain  open  to  the  public  as  a  part*  of  Burnet 
Woods  Park  forever,  does  not  empower  the  University  to  exclude 
the  public  from  its  athletic  field  by  building  a  fence  around  it. 

"2.  The  authority  of  the  Board  of  Public  Service  over  park 
property  is  limited  to  the  improvement,  care  and  control  of  said 
parks,  and  inasmuch  as  a  permit  from  the  board  to  the  University 
to  build  a  fence 'around  its  athletic  field  for  the  purpose  of  ex- 
cluding the  public  therefrom  is  in  effect  a  conveyance  by  the  board 
to  the  University  of  that  part  of  the  land  embraced  within  the 
fence,  such  a  permit  is  beyond  the  powers  conferred  on  said  board 
by  statute." 

The  agreement  referred  to  relative  to  the  occupancy  of  a  part 
of  Burnet  Woods  Park  by  the  University  of  Cincinnati  was  entered 
into  by  the  city  and  university  authorities,  pursuant  to  an  ordi- 
nance, numbered  No.  4266,  passed  by  the  City  Council  of  Cincin- 
nati under  the  authority  of  Section  4103  of  the  Revised  Statutes 
of  Ohio,  authorizing  it  to  "set  apart  or  appropriate  as  a  site  for  the 
buildings  and  grounds  of  the  University  *  *  •  any  public 
grounds  of  the  city,  not  especially  appropriated  or  dedicated  by  or- 
dinance to  any  other  use  or  purpoee,  any  law  to  the  contrary  not- 
withstanding." The  agreement,  omitting  the  description  of  the 
property,  is  as  follows : 

"That  the  party  of  the  first  pait',  for  and  in  consideration  of  one 
dollar  by  it  received  from  the  party  of  the  second  part,  and  the 
covenants  of  the  party  of  the  second  part  hereinafter  set  out  by 
it  to  be  performed,  does  hereby  covenant  and  agree  to  and  with  the 
party  of  the  second  part  that  the  last-named  party  may  erect  a 
university  building  and  such  other  buildings  as  may  be  incident- 
ally connected  therewith,  and  forever  afterward  maintain  and 
control  the  same  for  the  purposes  hereinafter  named,  upon  the 
following  described  lot  of  land: 

********** 

"That  the  said  University  of  Cincinnati  may  erect  on  said  lot 
above  described  its  main  building  at  whatever  point  it  may  select, 
and  it  shall  have  exclusive  control  in  and  over  so  much  of  said 
lot  as  lies  within  a  radius  of  one  hundred  feet  of  said  main  build- 
ing; provided,  that  said  limit  of  one  hundred  feet  does  not  ex- 
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tend  beyond  any  line  of  said  first  described  lot  or  tract  of  ground. 
But  it  is  expressly  agreed  and  understood  that  the  remainder  of 
said  tract  of  43.164  acres  just  above  described  not  occupied  by 
buildings  for  said  university  purposes  is  to  remain  open  to  the 
public  as  a  part  of  Burnet  Woods  Park  forever.  The  said  party 
of  the  second  part  shall  have  the  right  to  use  the  remainder  of 
said  above  described  tract  for  all  proper  university  purposes,  and 
to  build  roads,  lay  out  grounds,  plant  trees  and  to  otherwise  beau- 
tify and  improve  said  grounds,  subject"  always  to  approval  by  the 
Board  of  Public  Affairs  of  said  party  of  the  first  part. 

********** 

^'Said  party  of  the  second  part  agrees  and  covenants  that  within 
five  years  from  the  date  of  the  execution  of  this  agreement  they 
will  have  expended  at  least'  one  hundred  thousand  dollars  in  the 
construction  of  the  buildings  and  other  improvements  upon  the 
above  described  lot  or  tract  of  ground  for  their  imiversity  pur- 
poses, otherwise  this  agreement  to  be  null  and  void  without  pro- 
ceedings in  forfeiture  therefor;  and  that  they  will  keep  said  im- 
provements in  repair,  and  forever  after  maintain  and  control  said 
buildings  so  constructed  upon  said  lot,  together  with  the  said 
grounds,  for  university  purposes. 

"That  in  case  of  failure  of  said  University  of  Cincinnati  to 
make  substantial  compliance  with  the  conditions  and  stipulations 
in  this  agreement,  or  in  case  said  university  shall  at  any  time  there- 
after fail  to  maintain  and  keep  up  a  university  for  educational 
purposes,  or  shall  fail  to  continue  and  maintain  the  grounds  not 
actually  occupied  by  buildings  for  university  purposes,  the  same 
shall,  at  the  option  of  the  cdty,  become  void,  and  the  city  may 
thereupon  retake  and  retain  the  sole  and  exclusive  control  of  said 
premises.** 

In  accordance  with  this  agreement,  the  university  authorities 
took  possession  of  the  property  therein  named,  erected  its  main 
building  and  others,  and,  in  1901,  laid  out  an  athletic  field  of 
four  acres,  part  of  the  forty-three  acre  tract,  for  the  physical  cul- 
ture of  its  students,  and  on  November  4,  1902,  obtained  a  permit 
from  the  Board  of  Public  Service,  to  build  a  fence  around  said 
athletic  field,  said  Board  of  Public  Service,  under  Section  2506 
of  the  Revised  Statutes  of  Ohio,  having  imposed  upon  it  '%e  im- 
provement, care  and  control  of  all  parks.** 

On  November  5,  1902,  the  corporation  counsel,  in  obedience  to 
the  request  of  the  board  of  legislation,  brought  this  suit  as^ainst 
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the  Board  of  Directors  of  the  University,  to  enjoin  them  from 
bnilding  said  fence,  which  suit  was  determined  in  his  favor  by  the 
court  below. 

The  determination  of  this  cause  depends  upon  the  construction 
to  be  given  to  the  agreement  entered  into  between  the  city  and 
university  authorities.  It  must  be  a  construction  effective  to  oarrj^ 
out  to  its  fullest  extent  the  intention  of  the  contracting  parties, 
in  order  to  attain  the  object  had  in  view  by  them.  This  is  in 
accordance  with  the  golden  rule  for  construing  all  written  engage- 
ments, laid  down  by  Lord  Wensleydale  in  Orey  v.  Pearson  (6  House 
Lords  Commons,  61)  in  1857,  in  the  following  items: 

^'I  have  been  long  and  deeply  impressed  with  the  wisdom  of  the 
rule,  now,  I  believe,  universally  adopted  at  least  in  the  courts 
of  law  in  Westminster  Hcdl,  that  in  construing  wills,  and  indeed 
statutes,  and  all  written  instruments,  the  grammatical  and  ordinary 
sense  of  the  words  is  to  be  adhered  to  unless  that  would  lead  to 
some  absurdity,  or  some  repugnance  or  inconsistency  with  the  rest 
of  the  instrument,  in  which  case  the  grammatical  and  ordinary 
sense  of  the  words  may  be  modified,  so  as  to  avoid  that  absurdity 
and  inconsistency,  but  no  further/* 

This  was  preceded  by  the  rule  laid  down  by  Chief  Justice  Ab- 
bott, in  1822  in  Rex  v.  HM  (1  Bamewall  and  Cresswell,  English 
King's  Bench  Reports,  p.  122),  namely: 

^'The  meaning  of  particular  words  in  Acts  of  Parliament,  as 
well  as  other  instruments,  is  to  be  found  not  so  much  in  a  strict 
etymological  propriety  of  language,  nor  even  in  popular  use,  as 
in  the  subject  of  occasion  on  which  they  are  used,  and  the  object 
that  is  intended  to  be  obtained.*' 

These  rules  have  been  followed  in  our  country,  and  are  today 
the  guide  laid  down  by  all  American  text-writers,  the  latest  of 
whom,  Mr.  Endlich,  lays  down  the  rule  as  follows.  Section  73 : 

^'The  words  of  a  statute  are  to  be  understood  in  the  sense  in 
I  which  they  best  harmonize  with  the  subject  of  the  enactment  and 
the  subject  which  the  Legislature  has  in  view.    Their  meaning  is 
found  not  so  much  in  a  strictly  grammatical  or  etymological  pro- 
priety of  language  nor  even  in  its  popular  sense,  as  in  the  subject 
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or  in  the  occasion  on  which  they  are  used,  and  the  object  to  be 
obtained.  That  is,  in  the  construction  of  a  statute,  as  in  that 
of  other  instruments,  words  are  to  be  understood,  not  according  to 
their  more  ordinary,  general  meaning,  but  according  to  their  or- 
dinary meaning  as  applied  to  the  subject-matter  with  regard  to 
which  they  are  used,  unless  indeed  there  be  something  requiring 
them  to  be  read  in  a  sense  which  is  not  their  ordinary  sense  in  the 
English  language  as  so  applied.  It  is  a  general  and  very  sound  rule, 
applicable  to  the  construction  of  every  statute,  that  it  Is  to  be  taken 
in  reference  to  its  subject  matter.  And  equally  the  construction 
ought  to  be  with  reference  to  the  object  to  be  accomplished  by 
the  act;  and  to  keep  in  view  all  conditions  existing." 

In  following  these  rules  it  becomes  the  duty  of  the  court  to 
look  to  all  the  circumstances  which  the  parties  to  the  instrument 
had  before  them  at  the  time  and  were  themselves  contemplating, 
as  found,  not  by  any  extrinsic  evidence,  but  by  evidence  aflforded 
by  the  instrument  itself ^  as  well  as  those  admitted  by  the  pleadings 
in  the  case  below. 

A  university  is  an  institution  organized  and  incorporated  for  the 
purpose  of  imparting  instruction  in  the  higher  branches  of  litera- 
ture, sciences,  art,  and  empowered  to  confer  degrees  in  the  several 
arts  and  faculties,  as  in  theology,  law,  medicine,  music,  etc.  It 
is  admitted  by  the  demurrer,  sustained  below,  that,  in  the  lan- 
guage of  the  answer  of  the  University,  "an  athletic  field  is  a  well 
recognized  part  of  every  modern  college  or  university,  and  that 
the  part  of  the  forty-three  acres  which  it  is  contemplated  to  en- 
close with  the  proposed  fence,  is  to  be  used  for  the  well-known 
and  defined  university  purpose,  to-wit:  athletic  purposes;  that 
on  this  field  there  will  be  played  foot-ball  games,  base-ball  games, 
and  all  track  events,  as  are  held  in  other  universities,  to-wit: 
Harvard,  Yale,  Columbia,  Cornell,  University  of  Pennsylvania, 
Ohio  State  University,  Western  Reserve  University,  and  others 
too  numerous  to  mention." 

It  is  admitted,  therefore,  by  the  pleadings,  that  physical  cul- 
ture was  contemplated  by  the  contracting  parties  as  one  of  the 
elements  of  a  university  purpose.  Does  the  agreement  cited  grant 
or  withhold  the  means  to  carry  out  this  purpose  ?  To  determine 
this,  it  becomes  necessary  to  read  the  entire  instrument  and  construe 
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it  in  the  light  of  the  intention  of  the  conffcracting  parties  to  cany 
out  the  object  they  had  in  mind,  to-wit:  the  up-huilding  of  a 
university,  in  the  fullest  sense  of  its  meaning,  for  the  city  of  Cin- 
cinnati. The  learned  judge  below  bases  his  construction  of  the 
instrument  entirely  upon  its  interpretation  of  the  word  'T)uilding.'' 
In  this  we  think  he  took  too  narrow  a  view  of  the  instrument, 
and  erred.  That  part  of  the  agreement  which  provides  for  the 
erection  of  a  main  building  by  the  University,  giving  it  exclusive 
control  over  a  lot  lying  within  a  radius  of  one  hundred  feet  of 
eaid  building,  and  keeping  open  forever  to  the  public  the  remainder 
of  the  tract  of  land,  not  occupied  by  buildings  for  university  pur- 
poses, contains  the  further  provision  that  "the  said  party  of  tlie 
second  part  shall  have  the  right  to  use  the  remainder  of  said  above 
described  tract  for  all  prior  university  purposes,  *  *  *  subject 
always  to  the  approval  of  the  Board  of  Public  Affairs  of  said  party 
of  the  firat  part.'' 

It  is  admitted  by  the  city  that  physical  culture  is  a  proper  uni- 
versity purpose.  The  right  of  the  University,  therefore,  under 
the  clause  just  cited,  to  use  such  part  of  the  remainder  of  the 
tract,  as  may  seem  necessary  to  its  authorities,  for  a  proper  univer- 
sity purpose,  to-wit:  an  athletic  field  for  physical  culture,  can  not 
be  doubted.  It  has  obtained  the  approval  of  tlie  Board  of  Public 
Service,  the  successor  to  the  Board  of  Public  Affairs.  There  can 
be  no  divided  control  over  a  proper  university  purpose.  That 
is  vested  solely  in  the  university  authorities,  and  not  concurrently 
with  the  public.  Such  a  construction  would  be  fatal  to  the  object 
had  in  view  by  the  contracting  parties,  and  contrary  to  the  cove- 
nant contained  in  said  agreement,  which  provides  that  they  (the 
university  authorities)  "will  keep  said  improvements  in  repair, 
^  and  forever  after  maintain  and  control  said  buildings  so  constructed 
upon  sadd  lot,  together  with  the  said  grounds,  for  university  pw- 
poses." 

Thus  oonst!ruing  the  agreement,  the  grant  is  made  effective, 
within  the  meaning  of  the  contracting  parties.  This  is  in  accord- 
ance with  the  rule  laidMown  by  our  Supreme  Court  in  The  Oerman 
Fire  Inauranfe  Co.  v.  Roost   (55  0.  S.,  581) : 
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'The  meaning  of  a  contract  is  to  be  gathered  from  a  considera- 
tion of  all  its  parts,  and  no  provision  is  to  be  wholly  disregarded, 
as  inconsistent  with  other  provisions,  unless  no  other  reasonable 
construction  is  possible.^' 

This  leaves  open  to  the  public  the  remainder  of  the  forty-three 
acres  tract,  not  occupied  by  buildings  or  grounds  for  university 
purposes,  and  vests  the  exclusive  control  of  said  athletic  field,  sur- 
rounded by  a  fence,  in  the  university  authorities. 

But  even  determining  this  case  upon  the  narrowest  construction 
to  be  given  the  agreement,  namely,  the  interpretation  of  the  word 
*1}uilding,"  in  accordance  with  the  well-known  rules  of  interpreta- 
tion of  words,  heretofore  cited  by  us,  we  need  not  resort  to  any 
forced  interpretation  in  order  to  harmonize  the  different  parts 
of  the  agreement  with  each  other,  in  the  light  of  the  object 
sought  to  be  attained  by  both  parties  to  the  agreement. 
The  word  '^building''  has  two  meanings:  One,  which  is  the 
popular  one,  now  meaning  a  structure  of  the  nature  of  a 
house  built  where  it  is  to  stand;  the  second — -the  original  one, 
and  still  retained  as  the  legal  meaning — ^that  which  is  built.  These 
are  the  definitions  given  by  Dr.  Murray,  in  his  new  English  Dic- 
tionary, now  in  course  of  preparation.  The  same  meaning  is  given 
the  word  in  the  Century  Dictionary:  **A  fabric  built  or  con- 
structed ;  a  structure,  an  edifice ;  as  commonly  understood,  a  house 
for  residence,  business,  or  public  use,  or  for  shelter  of  animals  or 
storage  of  goods.  In  law,  an}^hing  erected  by  art,  and  fixed  upon 
or  in  the  soil,  composed  of  different  pieces  connected  together,  and 
designed  for  permanent  use  in  the  position  in  which  it  is  so  fixed, 
is  a  building.  Thus,  a  pole  fixed  in  the  earth  is  not  a  building, 
but  a  fence  or  wall  is." 

And  we  might  say,  pamm,  that  the  original  etymological  deriva- 
tion of  the  word  building  does  not  denote  a  structure  alone,  but 
connotes  both  a  farm  as  well  as  an  abode;  the  Icelandic  hoi  meaning 
a  farm  or  an  abode,  the  Danish  bol  meaning  a  small  farm,  and  the 
Swedish  bol,  hole,  meaning  a  farm,  dwelling  or  house. 

We  believe,  therefore,  that  the  legal  definition  of  the  word 
''building,'*  instead  of  its  popular  one,  was  in  the  minds  of  the  con- 
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trading  parties  when  entering  into  this  agreement,  in  order  to 
carry  out  the  object  to  be  accomplished,  namely  the  up-building  of 
a  university. 

This  is  in  accordance  with  the  rule  of  interpretation  already 
cited  by  us,  namely,  that  "the  meaning  of  particular  words  is  to  be 
found  not  so  much  in  a  strict  etymological  propriety  of  language, 
nor  even  in  popular  use,  as  in  the  subject  or  occasion  on  which  they 
are  used,  and  the  object  that  is  intended  to  be  obtained."  {Rex 
V.  Hall  1  B.  &  C,  122.) 

The  judgment  below  must  be  reversed,  and  the  exclusive  control 
of  the  athletic  field  vested  in  the  university  authorities. 

Dkmpsey,  J. 

I  think  the  judgment  below  ought  to  be  sustained  on  the  opinion 
of  the  trial  judge. 

Max  B.  May,  for  plaintiff  in  error. 
Charles  J,  Hunt,  for  defendant  in  error. 


AN  INSTRUCTION  AS  TO  AN  ABSTRACT  PROPOSITION  OP 
LAW  NOT  IN  THE  CASE  IS  NOT  PREJUDICIAL. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term.] 

The  p.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Frank  M.  Bemis. 

Decided,  April  25,  1903. 

Per  Curiam. 

As  to  the  various  grounds  of  error  alleged  herein  other  than 
those  disposed  of  in  the  written  opinion  heretofore  handed  down, 
this  court,  at  request  of  counsel,  says  that'  the  court  has  examined 
them  all  with  care,  and  in  its  judgment  none  of  them  are  well 
taken.  As  to  the  claim  of  plaintiff  in  error  that  the  court  in- 
structed the  jury  on  the  que&tion  of  injury  to  plaintiff's  business 
when  there  was  no  evidence  in  the  case  of  such  injurj^  that  claim 
resolves  itself  into  an  instruction  on  an  abstract  proposition  of 
law  not  in  the  case,  and  hence  not  prejudicial  to  defendant  below. 

Maxwell  £  Ramsey,  for  plaintiff  in  error. 

Thos,  L.  Michie,  contra. 
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A  VOID  DECREE  OF  DIVOILCE  MAY  BE  OPENED  ATTEIL 
REMARRIAGE. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

Walter  B.  Solomon  v.  Anna  A.  Solomon. 

Decided.  May  29,  1903. 

Action  for  Divorce  Deal8  with  Btatus — Domicile  Fixes  BtatU8,  ajul  i$ 
Regulated  by  the  Sovereign  Powers— Want  of  Domicile  Renders 
Decree  Void — Void  Decree  May  Be  Opened  After  Remarriage. 

L  Marriage  is  a  contract  ending  in  legal  status,  and  divorce  a  vinculo 
is  the  legal  dissolution  of  this  status.  An  action  for  divorce,  so 
far  as  it  deals  with  this  status,  is  a  proceeding  in  rem;  and  it  is 
essential  to  the  validity  of  a  decree  in  such  action  that  this  status, 
which  is  the  subject  of  the  action,  shall  be  within  the  Jurisdiction 
of  the  court  that  entertains  the  action. 

2.  Bach  sovereign  state  has  exclusive  control  of  the  marriage  status 
of  persons  domiciled  within  its  confines,  and  may  fix  the  length  of 
domicile  of  one  or  both  parties  that  shall  give  its  courts  Jurisdic^ 
tion  of  thid  status;  and  in  Ohio,  this  Jurisdictional  requisite  is, 
that  "the  plaintiff  shall  have  been  a  resident  of  the  state  at  least 
one  year  before  filing  the  petition." 

8.  Where  the  plaintiff  in  a  divorce  action  has  not  such  domicile,  the 
court  can  not  have  Jurisdiction  of  the  subject  of  the  action — ^the 
re$  that  is  to  be  affected  by  the  decree,  the  proceeding  in  coram 
non  judice,  and  a  decree  rendered  therein  is  void. 

4.  Where  both  parties  are  domiciled  in  another  state  or  country,  and 
the  husband,  by  fraud  and  perjury  as  to  his  domicile,  procures  a 
decree  of  divorce  in  Ohio,  upon  constructive  service,  and  without 
the  wife's  knowledge,  the  court  rendering  the  decree  may  enter- 
tain her  motion  to  open  the  decree  and  let  her  in  to  defend, 
under  the  provisions  of  R.  S.,  5355,  even  though  the  husband  has 
since  remarried.  Parish  v.  Parish,  9  O.  S.,  534,  criticized  and  dis- 
tinguished. 

Phillips,  J. 

On  the  13th  of  April,  1901,  plaintiflf  filed  his  petition  for  di- 
vorce, charging  gross  neglect  of  duty,  and  an  aflSdavit  for  service  by 
publication.  The  cause  was  advanced  for  trial,  and  a  decree  en- 
tered for  plaintiff,  October  29,  1901. 
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On  the  15th  of  March,  1902,  defendant  filed  her  motion  to  open 
Baid  decree  and  allow  her  to  defend,  on  the  grounds:  (1)  That  she 
had  no  actual  notice  of  the  pendency  of  the  case  until  after  the 
decree;  (2)  that  plaintiff  was  not  a  resident  of  this  state  for  one 
year  prior  to  the  filing  of  his  petition,  and  was  not,  at  the  time 
of  filing  his  petition,  a  bona  fide  resident  of  this  county;  and  (3) 
that  the  allegation  in  his  affidavit  for  service  by  publication — 
"that  defendant's  whereabouts  is  absolutely  unknown  to  him" — 
was.  false. 

Six  affidavits  of  persons  residing  in  Hamilton,  Ontario,  were 
filed  by  defendant,  sustaining  the  said  motion,  and  showing  that 
when  said  petition  was  filed  both  plaintiff  and  defendant  resided 
in  Hamilton,  Ontario,  where  plaintiff  was  then  and  theretofore 
engaged  in  business. 

On  the  31st  of  March,  1903,  said  motion  of  defendant  was 
heard  and  granted ;  and  on  April  3,  1903,  the  said  order  of  March 
31,  1903,  was,  for  good  cause  appearing,  set  aside. 

On  the  17th  of  April,  1903,  plaintiff  filed  his  motion  to  strike 
the  said  motion  and  affidavits  of  defendant  from  the  files,  for  the 
reasons  that  the  same  were  filed  without  authority  of  law,  and 
that  the  court  had  not  jurisdiction  to  entertain  such  motion. 

All  proceedings  heretofore  had  in  this  case  were  had  before 
another  member  of  this  court;  and  the  questions  now  for  determ- 
ination are  those  made  by  said  motion  filed  April  17th,  to  strike 
from  the  files  the  pending  application  of  defendant  to  open  the 
decree  and  let  her  in  to  defend. 

Defendant's  motion  and  affidavits  were  filed  under  favor  of 
E.  S.,  5355,  which  provides  that,  "A  party  against  whom  a  judg- 
n)ent  or  order  has  been  rendered  without  other  service  than  by 
publication  in  a  newspaper,  may,  at  any  time  within  five  years 
after  the  date  of  the  judgment  or  order,  have  the  same  opened, 
and  be  let  in  to  defend,"  etc.  It  is  claimed  by  counsel  for  plaint- 
iff, that  the  provisions  of  said  section  do  not  apply  to  a  decree  of 
divorce;  and  it  is  urged  that  this  decree  ought  not  to  be  disturbed, 
because  the  plaintiff  has  since  married  another  woman,  who  is 
now  pregnant  by  him. 
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The  authoritdes  are  not  at"  one  upon  the  question  whether  a 
decree  of  divorce  may  be  opened  or  reviewed  after  the  term  at 
which  it  was  entered;  and  in  view  of  this  fact,  I  have  undertaken 
to  determine,  if  I  may,  upon  what  principle  the  decisions  may  be 
reconciled  or  distinguished,  and  to  ascertain  what  fundamental 
doctrines  of  jurisprudence  must  control  a  right  decision  of  the 
question.  And,  at  the  outset  let  me  say,  that  the  whole  subject 
lies  clearly  within  the  realm  of  the  jus  gentium,  rather  than  within 
the  jvs  civile,  or  municipal  law,  as  Sir  Henry  Paine  has  admir- 
ably defined  and  distinguished  these  realms  of  law.  (Paine's  An- 
cient Law).  In  all  the  cases  denying  the  right  to  open  or  review 
such  decree,  the  danger  of  intermediate  marriage  has  been  a  con- 
trolling consideration;  and  it  must,  I  think,  be  conceded  that,  in 
the  absence  of  clear  statutory  inclusion  of  such  decrees,  and  where 
the  court  rendering  the  decree  had  jurisdiction  of  the  subject-mat- 
ter, and  of  the  parties,  and  of  the  subject  of  the  action,  considera- 
tion of  public  policy  may  sometimes  forbid  the  opening  or  review 
of  a  decree  of  divorce.  But  I  think  a  careful  examination  of  the 
decisions  will  show  that  there  is  a  well-grounded  distinction  be- 
tween cases  where  the  court  rendering  the  decree  had,  and  where 
it  had  not,  jurisdiction  of  the  subject  of  the  action,  and  of  the 
parties.  Jurisdiction  is  the  right  and  power  of  a  court  to  enter- 
tain an  action — ^to  hear  and  determine  it.  It  is  essential  to  the 
exercise  of  jurisdiction  in  any  cause,  that  the  court  shall  have 
cognizance  of  the  subject-matter  of  the  action,  and  that  the  proper 
parties  shall  be  before  the  court;  and  where  the  judgment  of  the 
court  is  to  operate  in  rem — ^that  is,  upon  a  subject  of  the  action — 
the  reSj  or  subject  to  be  affected,  must  also  be  within  the  cog- 
nizance and  authority  of  the  court.  That  is  to  say:  (1)  The  sub- 
ject-matter of  the  action — ^the  right  asserted  and  the  relief  sought 
—must  be  such  as  falls  within  the  cognizance  of  the  court  as  fixed 
by  the  Constitution  and  the  laws;  (2)  the  defendant  must  be 
brought  into  court,  by  voluntary  appearance,  or  by  the  authorized 
service  of  process,  acttial  or  constructive;  and  .(3)  where  there 
is  a  subject  of  the  action — a  thing  to  be  affected  by  the  judgment 
sought — ^it  inti8t1}e  within  the  territorial  jurisdiction  of  the  court. 
The  concurrence  of  these  jurisdictional  prerequisites  is  essential 
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to  the  c?ompetency  of  the  court  to  entertain  an  action;  and  when 
any  one  of  these  requisites  is  wanting,  the  proceeding  is  coram  non 
judice.  A  court  may  have  jurisdiction  of  the  subject-matter  of 
an  action,  and  may  not  have  jurisdiction  of  the  subject  of  the 
action :  For  example,  this  court  has  cognizance  of  ejectment,  which 
is  the  subject-matter,  but  it  may  not  have  jurisdiction  of  the  land 
sought  to  be  recovered,  which  is  the  subject  of  the  action. 
The  Boman  law  distinguished  jurisdiction  from  what  it  termed  the 
competency  of  a  tribunal ;  meaning  by  competency,  the  right  which 
a  tribunal  has  to  exercise  in  a  particular  case,  the  jurisdiction  be- 
longing to  it  by  law.    Hack.  Eom.  Law  (6th  Bd.),  337. 

The  subject  of  an  action,  as  contradistinguished  from  the  sub- 
ject-matter thereof,  may  be  specific  property,  real  or  personal,  as 
in  partition,  or  in  attachment;  or  it  may  be  the  status  of  a  person 
or  persons,  as  in  proceedings  respecting  a  pauper,  or  a  bastard, 
where  settlement  fixes  the  status,  and  in  actions  for  divorce,  where 
domicile  controls  the  status.  It  is  in  this  status,  depending  upon 
domicile,  that  has  ruled  the  sound  and  discriminating  decisions 
of  our  courts,  though  this  fact  has  not  always  been  clearly  pointed 
out  in  the  decisions. 

Marriage  is  a  contract  ending  in  legal  status.  Divorce  is  the 
legal  dissolution  of  this  status.  The  Supreme  Court  of  Rhode 
Island  has  said :  "Marriage,  in  the  sense  in  which  it  is  dealt  with 
by  a  decree  of  divorce,  is  not  a  contract,  but  one  of  the  domestic 
relations;  and  this  relation  is  no  more  a  contract  than  fatherhood 
or  sonship  is  a  contract^'  (4  Jl.  I.,  101).  The  law  favors  marriage, 
and  it  disfavors  divorce.  Because  the  law  everywhere  favors  mar- 
riage, this  relation,  when  valid  by  the  law  where  it  is  contracted, 
is  regarded  as  valid  everywhere.  This  is  not  always  so  as  to  di- 
vorce. Marriage  originates  in  the  consent  of  the  parties;  but  it 
can  be  legally  dissolved,  only  at  the  sovereign  pleasure ;  and  in  this 
regard,  each  state  of  the  Union  is  an  independent  sovereignty. 
"Every  state  has  an  undoubted  right  to  determine  the  status,  or 
domestic  and  social  condition,  of  the  persons  domiciled  within  its 
territory"  (Taney,  C.  J.,  10  How.,  93).  Marriage  is  a  status  ex- 
clusively controlled  by  the  laws  of  the  state  where  the  relation 
exists   (9  Wall.,  108;  39  K  H.,  20;  37  0.  S.,  319);  and  each 
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sovereign  state  fixes,  for  itself,  what  length  and  character  of  resi- 
dence shall  constitute  such  domicile  as  will  bring  this  status — 
this  subject  of  a  divorce  action — within  the  jurisdiction  of  its 
courts.  And  because  a  husband  and  wife  may  have  anJ  maintain 
separate  domiciles,  within  different  sovereignties,  the  law  must, 
and  does,  confer  jurisdiction  of  the  marriage  status  upon  the  courts 
of  the  state  within  whose  confines  only  one  of  the  parties  is  domi- 
ciled. In  Ohio,  this  jurisdictional  requisite  is,  that  *'the  plaintiff 
shall  have  been  a  resident  of  the  state  at  least  one  year  before  filing 
the  petition"  (R.  S.,  5690).  Without  such  domicile,  the  status 
does  not  come  within  the  cognizance  of  our  courts.  If  a  husband, 
resident  of  Indiana,  should  file  in  this  court  a  petition  for  di- 
vorce, and  if  the  defendant,  also  resident  of  Indiana,  should  vol- 
untarily appear  to  defend,  the  action  could  not  be  entertained. 
The  court  would  have  cognizance  of  the  subject-matter  of  the  ac- 
tion, and  of  the  parties,  but  it  would  not  have  jurisdiction  of  the 
subject  of  the  action — ^the  status  to  be  affected  by  the  judgment. 
The  status  of  the  parties,  and  the  right  to  affect  the  same  by  judi- 
cial action,  would  belong  exclusively  to  the  sovereign  state  of  Ind- 
iana. It  is  the  settled  doctrine  of  jurisprudence,  that  no  govern- 
ment has  power  to  change  the  marriage  relations  of  strangers  tem- 
porarily within  its  territory. 
In  Gregory  v.  Gregory,  78  Me.,  187,  the  court  says : 

"Marriage  is  a  civil  status.  The  rights  and  obligations  of  the 
parties  are  not  merely  contractual,  but  are  fixed,  changed  or  dis- 
solved by  law.  The  lex  domicilii  controls  the  status  of  the  person, 
though  his  contractual  or  property  rights  may  be  subject  to  other 
laws.  The  state  has  the  absolute  right  to  determine  or  alter  the 
civil  status  of  all  its  inhabitants,  no  matter  where  they  may  tem- 
porarily be.  But  the  state  has  this  power  only  over  its  own  inhab- 
itants. The  mere  presence  within  its  territory,  of  the  inhabitants 
of  other  states,  gives  it  no  authority  to  fix  or  change  their  status. 
The  state  of  their  residence  still  retains  its  control  over  that.  It 
alone  can  free  its  citizens  from  marital  obligations." 

And  in  Pennoyer  v.  Heff,  95  U.  S.,  714,  Mr.  Justice  Field  said : 

'*The  jurisdiction  which  every  state  possesses  to  determine  the 
dvil  status  and  capacity  of  all  its  inhabitants  involves  authority 
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to  prescribe  the  conditions  on  which  the  proceedings  aflfecting  them 
may  be  commenced  and  carried  on  within  its  territory.  The  state 
has  absolute  right  to  prescribe  the  conditions  upon  which  the 
marriage  relation  between  its  own  citizens  shall  be  created,  and 
the  causes  for  which  it  may  be  dissolved." 

This  jurisdictional  requisite  in  actions  for  divorce  has  led  some 
writers,  and  some  oouri»,  to  characterize  the  action  as  a  proceed- 
ing in  rem,  or  as  quasi  in  rem  (2  Bish.  Mar.  &  Div.,  164,  755). 
In  Thurston  v.  Thurston,  59  N.  W.,  1017,  the  Supreme  Court  of 
Minnesota  sustained  an  action  by  the  wife  for  alimony,  not- 
withstanding the  husband  had  theretofore  obtained  a  divorce  in 
the  state  of  Washington,  while  domiciled  there.  In  the  opinion, 
the  court  said :  ^^The  action  for  divorce  in  Washington  was  a  pro- 
ceeding in  rem.  It  seized  nothing  but  the  marriage  status.  *  * 
The  court  took  jurisdiction  of  nothing  but  the  marriage  status. 
Nothing  else  was  seized.  No  property  was  seized.  No  property 
was  seized  or  came  in  question,  and  the  property  in  this  state 
could  not  be  so  seized.  Neither  the  doctrine  of  res  adjudicata*,  nor 
estoppel,  applies  to  the  parties  concerned  or  interested  in  a  proceed- 
ing in  rem  only  so  far  as  it  has  regard  for  the  thing  seized  and 
condemned  by  the  judgment."  To  the  same  effect  is  the  decision 
of  our  Supreme  Court,  in  Cox  v.  Cox,  19  0.  S.,  502.  And  the  Su- 
preme Court  of  the  United  States  recognized  a  suit  for  divorce  as 
a  proceeding  in  rem,  when  it  said :  "The  rule  as  to  the  notice  nec- 
essary to  give  full  effect  to  a  decree  of  divorce  is  different  from 
that  which  is  required  in  suits  in  personam^*  (181  U.  S.,  162).  In 
Dunham  v.  Dunham,  44  N.  E.,  841,  the  Supreme  Court  of  Illinois 
says,  that  a  suit  for  divorce,  so  far  as  it  seeks  to  dissolve  the  mar- 
riage relation,  is  a  proceeding  in  rem,  and  that  the  thing  proceeded 
against  is  the  status  of  marriage,  and  that  each  state  has  the  ex- 
clusive right  to  determine,  by  its  own  adjudication,  the  status  of 
its  own  citizens  domiciled  within  its  own  jurisdicton. 

I  have  dwelt  upon  this  jurisdictional  requisite — as  to  the  subject 
of  the  action,  as  distinguished  from  the  subject-matter  thereof — in 
order  to  make  clear,  if  I  may,  a  distinction  that  has  too  often  been 
overlooked  by  the  courts  in  dealing  with  divorce  decrees  after  the 
term  at'  which  they  were  rendered. 
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Perhaps  the  leading  American  case  maintaining  the  immunity 
of  such  decrees  is  that  of  Lewis  v.  Lewis,  15  Kan.,  181,  in  which 
the  opinion  was  delivered  by  Judge  Brewer,  now  Associate  Justice 
of  the  Supreme  Court.  The  provisions  of  the  Kansas  statute  as 
to  opening  judgments  rendered  upon  constructive  service  are 
identical  with  Section  5355  of  our  statutes,  except  that  the  limita- 
tion is  three  years,  instead  of  five.  The  husband  obtained  the  di- 
vorce, and  the  application  of  the  wife  to  open  the  judgment  was 
based  upon  the  sole  ground  that  she  did  not  have  actual  notice 
of  the  pendency  of  the  action  before  the  decree  was  entered.  The 
court  rendering  the  decree  had  complete  jurisdiction,  as  both  par- 
ties were  domiciled  within  the  state,  and  there  had  been  construc- 
tive service,  in  strict  compliance  with  the  statute.  The  decision 
was  rested  solely  on  reasons  of  public  policy — a  regard  for  the  con- 
sequences that  might  ensue  to  innocent  persons,  if  a  decree  of  di- 
vorce should  be  invalidated  after  it  had  become  legally  operative. 
The  court  did  not  hold  that  the  language  of  the  statute  as  to 
opening  judgments  did  not  embrace  decrees  of  divorce;  and  the 
<juestion  whether  a  constitutional  statute  may  be  ignored  by  a 
court  as  being  against  public  policy,  was  neither  presented  by 
counsel,  nor  considered  by  the  court. 

In  the  course  of  the  opinion,  Judge  Brewer,  after  referring  to 
some  cases  in  which  such  decrees  had  been  opened  on  the  ground 
that  the  trial  court  did  not  have  jurisdiction,  or  that  the  court 
had  been  imposed  upon  by  fraud  and  perjury,  distinguished  the 
case  before  him,  in  these  words :  "It  may  be  said  in  reference  to 
the  case  before  us,  as  distinguishing  it  from  some  that  have  been 
noticed,  that  it  contains  nothing  to  impeach  the  regularity  and 
fairness  of  the  proceedings.  *  *  *  It  is  plain  that  the  steps 
pointed  out  by  the  law  were  fairly  and  correcty  taken.  Service  was 
legally  made,  and  without  any  trick,  falsehood  or  imposition,  and 
the  decree  was,  when  entered,  in  all  respects  legal  and  valid."  And 
again,  speaking  of  cases  in  which  the  decree  had  been  opened  be- 
cause the  afiBdavit  to  obtain  service  by  publication  was  false  and 
perjured,  Judge  Brewer  says:  "It  will  be  time  enough  to  decide 
that  question  when  it  arises.'^ 
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So,  it  will  be  seen  that  this  leading  American  case,  in  which 
the  opinion  was  announced  by  so  eminent  a  jurist,  is  carefully  dis- 
tinguished in  its  essential  fact's  from  the  case  now  under  considera- 
tion; and  that  no  jurisdictional  question  was  involved  in  that  case. 

In  McJunkin  v.  McJunkin,  3  Ind.,  30,  the  facts  were  similar  to 
those  in  Lewis  v.  Lewis,  supra,  and  a  like  holding  was  made ;  but 
the  decision  was  rested  mainly  upon  the  peculiar  language  of  the 
Indiana  statute,  which  was  construed  as  not  including  divorce 
decrees.  No  question  as  to  jurisdiction,  or  as  to  fraud,  was  in- 
volved. 

After  the  decision  in  this  case,  the  Legislature  of  Indiana 
amended  the  statute  as  to  opening  judgments,  so  as  expressly  tp 
exclude  decrees  of  divorce  a  vinculo;  and  the  case  of  Ewing  v. 
Ewing,  24  Ind.,  468,  cited  by  counsel  for  plaintiff,  was  decided 
under  this  amendment,  and  is  therefore  not  an  authority  in  this 
case. 

Davis  V.  Davis,  30  111.,  180,  cited  by  counsel  for  plaintiff,  does 
not  involve  any  question  involved  here.  There  was  no  question 
as  to  domicile,  and  there  was  personal  service  of  summons.  The 
Supreme  Court  sustained  the  trial  court  in  overruling  a  motion 
to  set  aside  a  default  decree,  on  the  sole  ground  that  the  motion 
was  not  supported  by  any  reason  for  failure  to  appear  and  defend 
in  the  action. 

In  Folsom  v.  Folsom,  55  N.  H.,  78,  cited  for  plaintiff,  the  hus- 
band had  filed  a  libel  charging  the  wife  with  adultery,  and  she 
had  filed  a  cross-libel,  and  upon  trial  of  the  case  the  husband 
obtained  a  divorce.  The  wife  thereafter  filed  a  bill,  in  a  new  ac- 
tion, to  set  aside  this  decree,  for  perjury  in  the  trial  upon  which 
it  was  obtained.  Not  a  single  question  involved  in  this  case  was 
involved  in  that  case,  in  which  the  bill  in  the  second  suit  was  dis- 
missed. 

In  Oilruth  v.  Oilruth,  20  Iowa,  255,  it  was  held  that  the  statu- 
tory provision  in  that  state,  for  opening  a  judgment  rendered  with- 
out actual  service  did  not  apply  to  a  divorce  decree.  No  question 
as  to  jurisdiction  or  as  to  fraud  was  involved  in  the  case. 

In  Smith  v.  Smith,  20  Mo.,  166,  a  statute  almost  identical  with 
ours,  authorizing  a  defendant  constructively  served  to  have  the 
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decree  opened,  was  held  to  apply  to  a  decree  of  divorce,  after  the 
second  marriage  of  the  party  obtaining  the  decree.  In  this  case 
there  was  no  question  as  to  the  jurisdiction  of  the  court,  and  there 
was  no  charge  of  fraud  in  obtaining  the  decree. 

In  Edson  v.  Edson,  108  Mass.,  590,  it  is  held  that,  upon  petition 
of  the  party  aggrieved,  the  court  has  power  to  vacate  a  decree  of 
divorce  obtained  at  a  former  term  by  false  testimony,  knowledge 
of  which  was  fraudulently  kept  from  her,  and  of  which  the  court 
bad  only  an  apparent  jurisdiction,  founded  on  false  allegations 
of  domicile. 

In  Lawrence  v.  Nelson,  85  N.  W.,  84,  the  Supreme  Court  of 
Iowa  held,  that  a  divorce  decree  obtained  by  one  who  is  not  a  bona 
lide  resident  of  the  state  is  of  no  validity,  and  may  be  set  aside  for 
fraud,  though  an  innocent  party  will  be  injuriously  affected 
thereby. 

A  divorce  granted  in  a  state  in  which  neither  party  is  domiciled 
or  resident  is  void  for  want  of  jurisdiction  of  the  subject  of  the 
action,  and  may  be  impeached  for  want  of  jurisdiction  of  the  court 
granting  it,  although  the  record  finds  the  jurisdictional  fact  of 
residence  {Thelen  v.  Thelen,  75  Minn.,  433,  following  25  Minn., 
29). 

The  consent'  of  the  parties,  even  with  the  consent  of  the  court 
added,  can  not  give  jurisdiction  in  divorce,  unless  the  ■  plaintiff 
has  resided  in  the  state  one  year  previous  to  the  filing  of  his  peti- 
tion. This  prerequisite  is  not  in  the  nature  of  a  personal  privi- 
lege or  safeguard  which  the  defendant  may  waive,  or  the  court, 
in  its  discretion,  dispense  with  {English  v.  English,  19  Pa.  Supr. 
Ct.,  586). 

In  Watkins  v.  Wathins,  125  Ind.,  163,  the  syllabus  is  in  these 
words : 

'T"?here  neither  the  plaintiff  nor  the  defendant  is  a  resident  of 
the  state  in  which  a  decree  of  divorce  is  procured,  the  courts  have 
no  jurisdiction,  and  their  decree  is  void.  To  give  validity  to  the 
decree  of  a  court  in  a  suit  for  divorce,  one  at  least  of  the  parties 
must  be  a  resident  of  the  state  in  which  a  decree  dissolving  the 
marriage  is  rendered.     Marriage  gives  to  the  parties  a  peculiar 
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legal  status;  and  the  courts  of  our  state  can  not,  by  judgment  or 
decree,  fix  the  status  of  the  citizens  of  another  state.** 

In  Ditson  v.  Ditson,  4  R.  I.,  93,  the  court  said : 

*T!t  is  a  well-settled  principle  of  general  law,  that  the  tribunals  of 
a  country  have  no  jurisdiction  over  a  cause  of  divorce,  if  neither  of 
the  parties  has  an  actual  bona  fide  domicile  within  its  territory;  and 
this  holds,  whether  one  or  l)oth  the  parties  be  temporarily  resid- 
ing within  reach  of  the  process  of  the  court,  or  whether  the  de- 
fendant appears  or  not,  and  submits  to  the  suit.  This  necessarily 
results  from  the  right  of  every  nation  or  state  to  determine  the 
status  of  its  own  domiciled  citizens  or  subjects." 

In  Bell  V.  Bell,  181  U.  S.,  175,  the  court  says: 

"No  valid  divorce  from  the  bond  of  matrimony  can  be  decreed 
on  constructive  service  by  the  courts  of  a  state  in  which  neither 
party  is  domiciled/' 

In  Tudor  v.  Ttttfcir,  101  Ky.,  530,  it  is  held  that  the  statutory 
requirement  as  to  the  county  in  which  a  divorce  action  may  be 
brought  is  not  jurisdictional,  for  the  reason  that  such  actions  are 
not  in  their  nature  local,  "except  to  the  tribunals  of  the  country 
of  which  the  parties  are  citizens  or  subjects." 

Some  courts  have  held  that  a  divorce  decree  may  be  opened  for 
fraud  and  perjury  in  obtaining  it,  even  where  the  court  entering 
the  decree  had  full  jurisdiction. 

In  MaJier  v.  Trust  Co,,  95  111.,  App.,  365,  it  is  held  that  '^de- 
crees of  divorce  may,  when  obtained  by  fraud,  be  vacated  in  the 
same  manner  and  under  the  same  circumstances  which  warrant 
the  vacation  of  other  decrees,  although  the  party  who  obtained  the 
fraudulent  decree  has  contracted  another  marriage.  Public  policy," 
says  the  court,  "requires  that  courts  may  protect  themselves  by 
vacating  decrees  obtained  by  fraud,  although  the  rights  of  inno- 
cent parties  may  sometimes  be  sacrificed.  It  is,  however,  a  power 
that  is  to  be  exercised  with  great  discretion,  and  only  upon  thor- 
ough investigation  of  the  facts."  In  this  case,  the  divorce  action 
had  been  brought  by  the  husband,  in  the  proper  jurisdiction,  and 
the  wife  had  entered  her  appearance,  and  defaulted  upon  the 
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trial.  Belief  wss  denied  to  the  wife  in  the  proceeding  attacking 
the  decree  for  fraud  and  perjury,  on  the  ground  that  she  was  es- 
topped by  her  laches,  the  husband  having  contracted  a  second 
marriage.  It  will  be  observed  that  there  was  no  question  as  to 
the  full  jurisdiction  of  the  court  granting  the  decree  of  divorce. 

This  decision  was  concurred  in  by  two  of  the  three  judges  com- 
posing the  court,  one  of  whom  expressed  grave  doubt  as  to  whether 
the  decision  was  right;  and  the  third  member  of  the  court,  de- 
livered a  vigorous  dissenting  opinion,  citing  numerous  decisions 
opposed  to  that  of  the  majority  of  the  court. 

In  Young  v.  Young,  17  Minn.,  181,  the  husband  sued  for  di- 
vorce, in  the  proper  jurisdiction,  and  there  was  actual  service  upon 
the  wife.  But  the  husband  pursued  a  course  that  was  designed, 
-and  that  operated,  to  prevent  the  wife  from  asserting  a  defense 
which,  if  established,  would  have  prevented  a  decree.  This  was 
held  to  be  a  fraud,  both  upon  the  defendant  and  upon  the  admin- 
istration of  justice,  and  the  decree  so  obtained  was  opened. 

From  the  foregoing,  it  will  be  seen  that,  without  exception,  the 
courts  of  other  states  have  held  a  decree  of  divorce  void,  where 
the  court  rendering  it  did  not  have  jurisdiction  of  the  subject  of 
the  action — the  marriage  status,  by  the  requisite  domicile  of  one 
or  both  of  the  parties;  and  the  courts  have  as  uniformly  enter- 
tained an  application  to  set  aside,  or  to  open  up,  such  decrees. 
And  in  some  cases  the  courts  have  entertained  such  application, 
on  the  charge  of  fraud  and  perjury  in  obtaining  the  decree,  even 
where  the  court  had  full  jurisdiction. 

Coming  now  to  the  decisions  in  Ohio,  we  find  that  our  Supreme 
Court  has  several  times  held  that  a  decree  of  divorce  could  not  be 
reviewed  by  a  bill  of  review  in  chancery. 

In  Bascom  v.  Bascom,  7  Ohio,  465  (2d  pt.,  125),  decided  in  1836, 
it  was  held  that  the  statute  then  in  force,  declaring  that  proceed- 
ings under  the  divorce  statutes  should  be  as  in  chancery,  did  not 
include  the  right  of  review,  which  was  one  of  the  ordinary  inci- 
dents of  a  suit  in  chancery.  This  decision  was  based  upon  two 
grounds:  First,  that  the  Legislature  could  not  have  intended  to 
subject  such  decree  to  reversal,  because  of  the  evil  consequences, 
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if  either  of  the  parties  had  acquired  new  marital  relations;  and, 
secondly,  that  inasmuch  as  the  evidence  in  a  divorce  action  was 
not  required  to  be  in  writing,  the  case  could  not  be  reviewed  upon 
its  original  aspects,  as  was  required  upon  a  bill  of  review.  I  sub- 
mit, that  the  second  ground,  showing  the  impossibility  of  review, 
left  no  room  for  consideration  of  the  first  ground;  for  where 
there  is  no  power  to  act,  there  can  be  no  ground  to  consider  the 
propriety  of  acting.  The  case  properly  dealt  only  with  the  scope 
and  application  of  procedure  by  bill  of  review,  and  not  with  the 
sanctity  or  immunity  of  divorce  decrees. 

In  Bingham  v.  Miller,  17  Ohio,  44o,  decided  in  1848,  the  action 
below  was  assumpsit,  and  the  plea  was  the  general  issue,  with 
notice  of  set-off.  The  plaintiff  having  rested,  the  defendant  ])roved 
that'  she  had  been  married  to  one  Ralph  Bingham,  who  was  still 
alive.  The  plaintiff  then  put  in  evidence  an  act  of  the  I^egisla- 
ture  divorcing  her  from  said  Ralph.  The  trial  court  refused  the 
request  of  the  defendant  to  charge  that  plaintiff  was  still  a  feme 
covert,  and  therefore  could  not'  sue  in  assumpsit.  The  Supreme 
Court,  in  a  well-reasoned  opinion,  held  that  the  Legislature  had 
no  power  to  grant  divorces,  because  the  legal  dissolution  of  the 
marriage  relation  is  the  exercise  of  judicial  power,  and  not  of 
legislative  power.  "But,"  says  the  court,  "to  avoid  the  conse- 
quences that  would  result  from  declaring  all  those  void  which  have 
been  granted  by  the  Legislature  during  the  existence  of  the  state, 
rendering  illegitimate  the  issue  of  second  marriages,  the  court 
will  pronounce  them  valid." 

It  would  appear,  at  first  view,  that  this  decision  is  contrary  to 
the  uniform  decisions  in  other  states,  holding  that  where  the  tri- 
bunal granting  the  divorce  did  not  have  jurisdiction  of  the  status, 
the  decree  is  void,  and  will  be  so  held,  even  where  its  validity  is 
drawn  in  question  collaterally.  But  an  examination  of  the  case 
will  show  that  the  question  of  status  did  not  arise,  and  was  not 
considered.  So  far  as  appears  from  the  report  of  the  case,  both  • 
parties  were  domiciled  in  Ohio;  nor  would  the  question  of  status 
have  affed;ed  the  decision,  for  it  was  rested  upon  entirely  different 
ground,  to-wit,  the  want  of  power  in  the  Legislature  to  dissolve 
the  marriage  relatiou. 
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I  am  in  full  and  unqualified  accord  with  this  decision.  It  was 
really,  though  not  so  stated,  an  application  of  the  maxim,  argu^ 
mentum  db  inconvenienti.  Here  was  a  debtor,  seeking  to  prevent 
a  judgment,  by  the  technical  means  of  having  the  court  hold  his 
creditor  disqualified  to  sue,  because  the  tribunal  that  had  divorced 
her,  and  that  had  divorced  hundreds  of  our  citizens,  exercised  a 
power  that,  under  the  Constitution,  did  not  belong  to  it.  The 
court  was  called  upon  to  contrast  the  consequences  of  depriving 
a  real  debtor  of  a  technical  means  of  defeating  his  creditor,  and 
the  consequences  of  a  holding  that  would  invalidate  the  legislative 
divorces  granted  in  Ohio  for  more  than  forty  years.  But  it  can 
hardly  be  said  that  the  action  of  the  court,  under  those  conditions, 
gives  any  indication  of  what  the  court  would  have  done  under  the 
conditions  of  this  case,  where  the  court  is  asked  to  give  immunity 
to  a  decree  not  only  rendered  without  jurisdiction,  but  obtained 
by  fraud  and  perjury,  when,  to  do  so.  is  to  condemn  a  legitimate 
wife,  not  only  unheard,  but  unheard  because  of  the  fraud  and  de- 
eeption  practiced  by  her  husband,  both  upon  her  and  upon  the 
eourt. 

The  case  most  relied  upon  by  counsel  for  plaintiff  is  Parish  v. 
Parish,  9  0.  S.,  534,  decided  in  1859.  This  was  an  original  bill 
in  chancery,  to  impeach  and  set  aside  a  decree  a  vinculo,  for  fraud 
and  perjury  in  obtaining  it.  The  decree  was  obtained  by  the  hus- 
band, in  Brown  county,  of  which  county  he  was  not  a  resident, 
though  both  husband  and  wife  resided  in  Ohio,  and  service  was 
had  by  publication.  The  husband  falsely  represented  that  he 
was  a  resident  of  said  county,  and  suborned  witnesses  to  prove  his 
alleged  residence;  and  he  suppressed  an  exchange  of  the  local 
paper  containing  the  notice  with  papers  of  the  locality  where  the 
wife  resided.  The  court  held  that  the  decree  could  not  be  dis- 
turbed, by  such  proceeding,  for  the  reasons:  (1)  That  it  would  be 
against  public  policy,  and  (2)  that  the  divorce  statute  then  pro- 
vided that  '^the  decree    *     *     *    shall  be  final  and  conclusive.'* 

In  the  opinion,  the  court  says:  "The  court  in  Brown  county 
had  jurisdiction  of  the  subject-matter,  and  of  the  parties — of  the 
one  by  hie  appearance,  and  of  the  other  by  publication."    Thus 
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the  fact  that  the  husband  was  not  a  resident  of  the  county  at 
the  time  of  filing  his  petition,  was  not  regarded  as  aflfeding  the 
jurisdiction  of  the  court;  and  this  I  understand  to  be  the  law 
(101  Ky.,  530).  Jurisdiction  of  the  status — ^the  subject  of  the  ac- 
tion— ^is  not  spoken  of,  unless  this  is  what  is  meant  by  ^^subject- 
matter,"  which  is  probable.  But  as  both  parties  resided  in  the 
state,  there  is  no  ground  to  question  the  jurisdiction  of  the  status. 
So,  it  appears  that  there  was  full  jurisdiction,  including  the  sub- 
ject-matter, the  subject,  and  the  parties;  and  this  makes  an  essen- 
tial distinction  between  that  case  and  the  one  under  consideration. 

In  John  V.  John,  53  0.  S.,  656,  the  Supreme  Court  affirmed 
on  the  authority  of  Parish  v.  Parish,  without  report.  The  case 
is  stated  in  34  Bull.,  189,  where  it  appears  that  the  husband,  who 
filed  the  petition  for  divorce,  was  domiciled  in  Ohio,  and  was  a 
resident  of  the  county  in  which  the  action  was  brought,  but  that 
he  had  falsely  stated,  in  his  affidavit  for  publication,  that  he  did 
not  know  the  whereabouts  of  the  defendant.  The  case  was  upon 
all  points  with  the  Parish  case,  and  the  courts  refused  to  set 
aside  the  decree,  holding  that  the  court  granting  it  had  full  juris- 
diction. 

In  Van  Fossen  v.  The  State,  37  0.  S.,  317,  it  is  held  that  a 
decree  of  divorce  rendered  in  another  state,  wherein  neither  party 
is  domiciled,  is  of  no  force  or  effect  in  this  state,  where  both  par- 
ties have  their  domicile. 

The  question  under  consideration  has  been  variously  decided  by 
the  inferior  courts  of  this  state. 

In  Wellingtchn  v.  Wellington,  7  Bull.,  20,  the  common  pleas  of 
Hamilton  opened  a  decree  obtained  by  fraud  and  perjury,  neither 
party  being  domiciled  in  Ohio,  and  the  court,  for  that  reason, 
being  without  jurisdiction  of  the  subject  of  the  action. 

In  Cosier  v.  Bowen,  39  Bull.,  4,  this  court,  and  the  circuit  court 
of  this  county,  refused  to  vacate  a  decree  of  divorce,  after  the 
death  of  one  of  the  parties,  there  being  no  question  as  to  the  juris- 
diction of  the  court.  Affirmed  by  the  Supreme  Court,  without 
report  (56  0.  S.,  761). 

In  Bino  v.  Hodgson,  12  Bull.,  33,  the  Hamilton  district  court 
held,  that  while  fraud  in  obtaining  a  decree  of  divorce  may  not^ 
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for  reasons  of  public  policy^  be  ground  for  setting  it  aside,  the 
question  as  t^  the  jurisdiction  of  the  court  is  open ;  and  the  want 
of  jurisdiction  appearing,  the  bill  to  set  aside  the  decree  was  sus- 
tained. 

In  Travers  v.  Travers,  47  Bull,  188,  the  probate  court  of  But- 
fer,  then  having  jurisdiction  in  divorce,  opened  its  former  decree, 
under  Section  5355,  on  the  ground  that  the  plaintiff  was  not  a 
bona  fide  resident  of  Butler  county,  though  she  had  her  domicile 
in  the  state.  In  doing  this,  the  court  was  in  error,  I  think,  in 
regarding  residence  in  the  county  of  the  forum  as  a  jurisdictional 
requisite. 

In  Van  Derveer  v.  Van  Derveer,  30  Bull.,  96,  the  Franklin 
common  pleas  opened  a  decree,  where  there  was  no  question  as  to 
the  jurisdiction  of  the  court,  holding  that  Section  5355  embraced 
such  decrees,  and  holding  that  considerations  of  public  policy  could 
not  control  the  plain  provisions  of  a  constitutional  statute  (follow- 
ing, as  to  this  point,  Probasco  v.  Raine,  50  0.  S.,  378). 

In  Fritz  v.  Fritz,  6  N.  P.,  258,  the  husband  had  obtained  a  di- 
vorce upon  a  petition  filed  by  him,  in  which  tlie  wife  was  named  as 
plaintiff,  and  he  was  defendant.  There  was  publication  of  notice, 
but  the  wife  knew  nothing  of  the  pendency  of  the  action.  Judge 
Hollister,  of  the  Hamilton  common  pleas,  sustained  th^  applica- 
tion of  the  wife  to  set  aside  the  decree,  on  the  ground  that  the 
court  rendering  if  did  not  have  jurisdiction,  and  that  its  procure- 
ment was  a  gross  fraud  upon  the  court.  He  distinguished  and 
criticized  the  Parish  case;  and  after  citing  numerous  authorities, 
he  said :  "This  court  feels  justified,  under  these  circumstances  and 
under  the  authorities,  in  holding  that  it  has  inherent  power  to  set 
aside  any  decree,  including  a  decree  of  divorce,  that  has  been  pro- 
cured by  fraud  upon  the  jurisdiction  of  the  court."  And  he  says, 
in  effect,  that  the  Parish  case  is  authority  for  holding  that  a  de- 
cree of  divorce  obtained  by  fraud  is  immune  from  attack,  only 
when  the  court  rendering  it  had  full  jurisdiction. 

In  the  I^ftrish  case,  the  decision,  so  far  as  it  involved  considera- 
tions of  public  policy,  was  rested  upon  the  decision  in  Oreene  v. 
Greene,  2  Qray,  631;  and  the  only  contrary  decisions  in  other 
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states,  either  cited  or  considered,  were  those  in  12  Pa.  St.,  328, 
and  in  12  Barb.,  640.  Since  that  time,  the  Massachusetts  decision 
has  been  overruled  by  the  same  court  that  rendered  it,  and  con- 
trary decisions  have  greatly  multiplied  ever3rwhere.  The  state  of 
the  authorities  has  so  changed  since  the  Parish  case  was  decided, 
that  the  weight  of  that  decision,  so  far  as  it  rested  upon  precedent, 
has  been  greatly  weakened,  to  say  the  least.  And  in  addition  to 
this  change  as  to  precedents,  there  has  been  wrought  in  our  state, 
and  throughout  this  country,  such  change  of  attitude,  judicial  and 
otherwise,  toward  the  marriage  relation  and  its  legal  dissolution, 
that  the  courts  are  called  upon,  in  a  higher  measure  than  formerly, 
to  guard  both  the  courts  and  those  to  be  affected  by  divorce  de- 
crees, from  fraud  and  perjury  by  those  who  surreptitiously  seek  to 
free  themselves  from  marital  and  parental  obligations.  And  such 
decisions  as  that  in  the  Parish  case — though  fortunately  they  are 
less  frequent  than  formerly — ^are  a  standing  invitation  to  the  per- 
petration of  fraud  and  perjury  in  corrupt  and  meretricious  pro- 
ceedings for  the  ex  parte  dissolution  of  families. 

In  the  argument  of  this  motion,  much  stress  was  laid  upon  the 
injustice  that  will  be  done  to  the  plaintiflPs  second  wife,  and  the 
possible  issue  of  his  second  marriage,  if  the  decree  in  this  case 
be  opened  up  and  the  defendant'  let  in  to  defend.  Of  course  this 
is  a  very  serious  consideration.  But  it  leaves  out  of  consideration 
the  injustice  that  a  contrary  course  may  do  to  this  defendant;  and 
it  must  be  conceded  that  concern  for  the  second  marriage  must 
rest  upon  apprehension  as  to  the  result  of  a  full  and  fair  hearing 
of  the  case  upon  its  merits. 

Some  courts  have  given  controlling  consideration  to  the  inter- 
ests of  the  second  wife;  but  very  many  courts  have,  upon  what 
seems  to  me  to  be  stronger  reasons,  considered  the  equities  of  the 
situation  to  be  with  the  first  family,  and  have  held  that  the  subse- 
quent marriage  should  not  be  allowed  to  operate  as  an  affirmance 
of  a  decree  of  divorce  fraudulently  procured.  I  will  refer  to  some 
of  these  cases. 

In  Caswell  v.  Caswell,  120  111.,  377,  the  court  said : 

"The  facts  of  appellant^s  marriage,  of  there  being  children 
thereof,  and  of  the  hardship  which  will  result  to  innocent  persona 
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from  setting  aside  the  decree  of  divorce,  are  dwelt  upon  as  objec- 
tions to  the  granting  of  such  relief.  Such  ill  consequences  M-e  can 
appreciate,  and  must  regret ;  but  yet  they  do  not  form  reason  suffi- 
cient for  a  denial  of  the  exercise  of  the  court^s  power  to  v£fcate  such 
decree  obtained  by  fraud,  as  has  often  been  determined." 

In  Whitcomb  v.  Whitcomb,  46  Iowa,  437,  the  court  says: 

'T!t  is  argued  that  the  decree  of  the  court  below,  vacating  the 
decree  of  divorce,  should  be  reversed  because  of  the  effect  upon 
Hachel  Patterson  and  her  child.  Courts  find  many  cases  of  hard- 
ship, in  which  sympathy  is  invoked  for  the  suffering  of  the  inno- 
cent because  of  the  wrongs  of  others ;  but  it  must  be  remembered  in 
this  case,  that  whatever  the  suffering  and  disgrace  the  innocent  child 
may  in  the  future  endure,  it  is  not  imposed  by  the  law,  but  by  the 
wrongful  acts  of  the  plaintiff.  We  must  declare  the  law  as  we  find 
it,  regardless  of  the  consequences  to  individuals." 

And  in  the  later  case  of  Bush  v.  Bushj  reported  in  the  same  vol- 
ume, the  Iowa  court  said : 

"It  is  not  to  be  denied  that  courts  have  shown  a  manifest  reluct- 
ance to  set  aside  a  decree  of  divorce  after  a  second  marriage;  but 
we  have  seen  no  case  where  it  has  been  held  that  a  decree  of  divorce 
will  not  be  set  aside  except  upon  averment  and  proof  that  a  second 
marriage  has  not  taken  place." 

In  Crouch  v.  Crouch,  30  Wis.,  667,  the  court  says : 

*TVe  fljrmpathize  with  the  parties  who  have  placed  themselves 
in  this  unfortunate  position,  and  more  especially  do  we  regret  that 
we  are  compelled  to  make  a  decision  that  will  render  the  child  of 
the  last  ill-advised  union  illegitimate;  but  we  have  no  power  to 
breathe  life  into  these  void  proceedings.  Let  the  consequences  be 
ever  so  disastrous  to  individuals,  we  can  only  declare  the  law  as  we 
find  it.  We  have  no  authority  to  modify  it  in  cases  of  supposed 
hardship" 

And  the  same  court,  in  Everett  v.  Everett,  60  Wis.,  200,  says : 

'In  this  case,  the  interests  and  well-being  of  society,  as  well  as 
the  cause  of  justice,  require  that  the  fraud  and  imposition  should 
not  be  successful.    It  is  of  the  highest  importance  that  it  be  dis* 
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tinctly  imderstooi  that  the  use  of  such  means  to  procure  a  divorce 
will  meet  with  no  favor  from  the  courts  of  this  state,  whenever 
the  fraud  can  be  clearly  shown.  It  may  be  true  that  the  affirmance 
of  the.  order  of  the  county  court  will  involve  an  innocent  third 
party  in  distress  and  disgrace,  and  destroy  rights  acquired  in  re- 
liance upon  a  judgment,  but  these  consequences  are  unavoidable." 

In  Bomsta  v.  Johnson^  38  Minn.,  230,  the  court  said : 

*' Aside  from  a  well  justified  reluctance  to  annul  decrees  in  cases 
where  second  marriages  have  been  contracted,  the  tribunals  of  this 
country  have,  with  few  exceptions,  treated  final  decrees  of  divorce 
precisely  as  final  judgments  in  ordinary  civil  actions.  When  fraud- 
ulently obtained,  they  have  been  speedily  set  aside  upon  motion, 
and  wholly  ignored  in  criminal  prosecutions,  without"  regard  to 
consequences  and  the  apparent  wrong  that  might  be  perpetrated 
upon  adults  who  had  married  the  divorced  parties,  or  upon  innocent 
children,  the  issue  of  such  marriage." 

In  Adams  v.  Adams,  51  K  H.,  388,  the  court  said: 

"This  doctrine  in  regard  to  impeaching  judgments  and  decrees 
for  fraud  has  been  applied  in  numerous  cases  to  decrees  in  divorce 
suits,  and  the  weight  of  authority  is  greatly  in  favor  of  such  appli- 
cation. Upon  principle,  there  is  no  solid  ground  for  any  distinc- 
tion between  decrees  in  divorce  suits  and  other  judgments;  or  if 
there  be  any,  it  is  to  be  found  in  the  much  greater  danger  of  fraud 
and  imposition  in  divorce  cases  as  compared  with  others." 

In  Edson  v.  Edson,  108  Mass.,  590,  the  court  said : 

'Tleasons  of  public  policy,  or  a  regard  to  the  consequences  which 
might  ensue  to  innocent  parties  from  the  exercise  of  a  power  to 
invalidate  a  decree  of  divorce  after  it  had  become  res  adjudicata, 
do  not  constitute  sufficient  reasons  for  a  denial  of  the  existence  of 
the  power." 

In  Smith  v.  Smith,  20  Mo.,  166,  the  court  says : 

'*It  appears  that  the  husband,  after  obtaining  the  decree  of  di- 
vorce, was  married  to  another  woman ;  and  this  is  urged  as  a  reason 
against  setting  aside  the  decree.  It  is  not  perceived  how  the  wrong 
done  to  the  second  wife  should  be  any  reason  for  denying  the  first 
one  opportunity  of  vindicating  herself  against  the  charges  of  adul- 
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tery  and  drunkenness  in  the  original  bill.  ♦  *  We  have  nothing 
now  to  say  about  the  effect  of  the  proceeding  in  this  case,  upon  the 
second  marriage  or  its  issue,  if  there  be  any,  because  such  matters 
have  no  connection  with  the  questions  before  us." 

In  Maker  v.  The  Trust  Co,,  95  111.  App.,  365,  decided  in  1900, 
the  court  says : 

''It  may  be  that  as  between  the  two  women,  each  a  sufferer 
through  the  wrong  of  Maher,  there  is  slight  difference  in  claim  to 
sympathy.  But  it  is  nevertheless  an  all-important  consideration  that 
the  interests  and  claims  of  one  are  grounded  upon  the  fraud  prac- 
ticed by  Maher  upon  the  court,  and  the  maintenance  of  those  claims 
involves  a  support  of  the  fraud,  and  a  permitting  of  it  to  succeed. 
It  is,  in  my  opinion,  of  much  greater  importance  to  the  administra- 
tion of  law  and  the  preservation  of  the  integrity  of  judicial  proce- 
dure, that  the  fraud  be  kept  from  a  final  success,  than  is  the  protec- 
tion of  appellee  from  injury  resulting  to  her  from  Maher's  wrong. 
*  *  It  may  well  be  regarded  as  matter  of  great  regret,  and  of  much 
more  serious  consequences,  that  dishonest  litigants  should  be  per- 
mitted to  believe  that  a  decree  of  divorce,  procured  upon  a  false 
charge  and  by  perjured  testimony,  can  be  made  good  by  the  con- 
tinued deception  of  th&  victim  of  it,  until  anotlier  marriage  can  be 
effected  by  the  party  who  has  thus  imposed  upon  the  court." 

I  find  that  the  courts  of  this  country  have,  in  numerous  cases, 
upon  full  consideration,  and  with  entire  unanimity,  held,  that  a 
decree  of  divorce  obtained  by  fraud  and  perjury  in  a  state  wherein 
neither  of  the  parties  is  domiciled,  is  void,  and  may  be  opened 
up,  or  set  aside,  at  any  time,  by  the  court  that  rendered  it.  A  ma- 
jority of  the  cases  hold  that  a  decree  obtiained  by  fraud  and  per- 
jury may  be  opened  up,  even  though  the  court  rendering  it  had  full 
jurisdiction;  while  a  contrary  holding  is  m^de  by  some  courts,  upon 
what  seems  to  me  to  be  a  mistaken  view  of  the  requirements  of 
public  policy. 

It  is  a  principle  of  justice,  as  it  is  of  jurisprudence,  that  a  party 
accused  in  a  judicial  proceeding  shall  have  the  right,  and  the  op- 
portunity, to  be  heard.  And  when  this  right  is  thwarted,  and  this 
opportunity  is  denied,  by  the  fraud  and  perjury  of  one  who  invokes 
judicial  interposition,  justice  is  outraged,  and  the  court  is  prosti- 
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tuted,  and  innocent  persons  are  victimized,  by  the  very  means  that 
have  been  provided  to  prevent  fraud,  to  protect  rights,  and  to  ad- 
minister justice.  If  the  courts  are  poweriess  to  undo  their  own 
decrees,  when  obtained  by  fraud  and  perjury,  without  jurisdiction, 
and  without  the  knowledge  of  those  accused,  they  must  not  only 
fail  of  the  purpose  of  their  creation,  but  they  have  become  instru- 
mentalities of  danger  to  the  institutions  upon  which  society  and 
government  rest.  As  the  Supreme  Court  of  Massachusetts  has 
said :  "If  there  is  no  remedy  by  which  judgment  so  procured  to  be 
rendered  can  be  annulled,  courts  of  justice  may  be  made  instru- 
ments by  which  the  grossest'  frauds  may  be  successfully  accom- 
plished, to  the  great  wrong  and  injury  of  innocent  persons"  (108 
Mass.,  596). 

In  this  case,  it  appears,  from  the  affidavits  on  file  in  support  of 
defendant's  motion,  that  neither  party  had  a  domicile  in  Ohio,  and 
for  that  reason  the  court  did  not  have  jurisdiction ;  and  it  appears 
that  the  defendant  has  been  victimized,  and  the  court  has  been 
deceived  and  imposed  upon  by  the  fraud  and  perjury  of  the  plaint- 
iff. In  such  case,  the  power  of  the  court  to  entertain  the  defend- 
ant's motion  to  open  up  the  decree  and  let  her  in  to  defend,  is 
•clear,  both  upon  principle  and  upon  authority ;  and  the  plaintiff's 
motion  to  strike  defendant's  said  motion  from  the  files  is  over- 
ruled. 

E,  B.  Bauder  and  W,  C.  Rogers,  for  plaintiff. 

Joseph  &  Watte,  for  defendant. 
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[Common  Pleas  Court  of  Butler  County.] 

D.  W.  Fitton  y.  State  of  Ohio  and  Leo  Mark  v.  State  of 

Ohio. 

Decided,  June  6,  1908. 

CoMtitutional  Lato — Interstate  Commerce^Propertp  Rights  in  Ocme — 
Offense  Commited  Individually  or  as  Agent — Negative  Averment — 
Evidence, 

1.  The  ownership  of  game  animals  and  birds  is  in  the  state  in  its  sov- 

ereign capacity,  and  the  question  of  possession  or  ownership  by 
an  individual  is  one  not  of  private  right  but  of  publiic  policy,  and 
may  be  regulated  and  restrained  by  legislation  enacted  for  the 
common  good. 

2.  Section  6960,  R.  S.,  providing  for  the  protection  of  wild  birds  other 

than  game  birds,  is  not  rendered  unconstitutional  by  reason  of  the 
fact  that  it  is  an  interference  with  interstate  commerce  to  the  ex- 
tent that  it  applies  to  birds  killed  outside  of  the  state  and  imported 
into  the  state. 

3.  Nor  is  the  constitutionality  of  this  section  affected  by  reason  of 

the  further  fact  that  it  interferes  with  property  rights  in  apply- 
ing to  birds  killed  and  in  possession  prior  to  the  passage  of  the  act. 

4.  An  affidavit  charging  the  accused  with  violation  of  law  as  an  indi- 

vidual is  good,  notwithstanding  he  may  have  acted  as  the  agent 
of  another. 

5.  The  question  whether  one,  accused  of  violating  the  statute  for  the 

protection  of  wild  birds,  had  been  authorized  by  the  proper  offi- 
cials to  take  birds  for  scientific  purposes,  is  a  matter  of  defense 
to  be  proven  by  him. 

6.  Where  the  prosecution  under  this  statute  comes  under  the  general 

phrase  "any.  other  wild  bird,  other  than  a  game  bird,"  it  is  incum-  - 
bent  upon  the  state  to  prove  that  the  bird  taken,  sold,  or  had  ia 
possession,  was  a  wild  bird  other  than  a  game  bird. 

Brown,  J. 

These  oases  are  before  the  court  on  petition  in  error  from  the 
docket  of  I.  M.  Warwick,  Justice  of  the  Peace  in  and  for  St*.  Clair 
Township,  Butler  County,  Ohio,  and  as  nearly  the  same  questions 
are  involved  in  both  cases,  the  court  will  consider  them  together. 

Plaintiffs  in  error,  who  were  engaged  in  the  milinery  business  in 
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Hamilton,  were  prosecuted  under  Section  6960,  R.  S.,  as  amended 
in  1902  (95  0.  L.,  374),  which  reads: 

"Section  6960.  No  person  shall  at  any  time,  catch,  kill,  injure, 
pursue,  or  have  in  his  possession  either  dead  or  alive,  or  purchase 
or  expose  for  sale,  transport  or  ship  within  or  without  the  state 
any  dove,  etc.,  *  *  *  (and  numerous  other  birds,  but  not  nam- 
ing the  blackbird)  *  *  *  or  any  other  wild  bird  other  than  a 
game  bird.  No  part  of  the  plumage,  skin,  or  body  of  any  bird 
protected  by  this  section  shall  be  sold  or  had  in  possession  for  sale 
except  as  permitted  in  Section  6960a.    *    *    * 

Section  6960a  provides:  "The  provisions  in  Section  6960  of 
this  act  shall  not  apply  to  any  person  holding  a  permit  giving  the 
right  to  take  birds  or  their  nests  and  eggs  for  scientific  purposes,  as 
herein  provided."  The  other  part  of  the  section  specifies  the  de- 
tails. 

The  affidavit  in  the  Fitton  case  charges  that  "D.  W.  Fitton  then 
and  there  being,  did  then  and  there  unlawfully,  purposely,  and 
wilfully  have  in  his  possession  for  sale  the  plumage  of  a  certain 
bird,  other  than  a  game  bird,  to-wit,  a  blackbird,  he,  the  said  D.  W. 
Fitton,  not  then  and  there  holding  a  permit  from  the  President  of 
the  Fish  and  Game  Commission  of  said  state,  contrary  to  the  stat- 
ute," etc. 

The  affidavit  in  the  Mark  case  is  identical.  Motions  and  de- 
murrers were  filed  to  these  affidavits  and  overruled  by  the  justice. 
A  jury  trial  was  had,  which  in  both  cases  resulted  in  a  conviction 
of  the  accused. 

Throughout  the  proceedings  in  the  justice's  court,  numerous  ob- 
jections were  made  and  exceptions  taken,  which  are  made  ihe  sub- 
ject of  error  in  these  proceedings. 

It  is  claimed  that  Section  6960,  R.  S.,  as  amended  May  6,  1908 
(95  0.  L.,  374),  is  unconstitutional: 

(1)  In  so  far  as  it  applies  to  birds  killed  outside  the  state  and 
imported  into  the  state,  being  an  interference  with  interstate 
commerce,  over  which  Congress  alone  has  power  to  legislate. 

(2)  In  so  far  as  it  applies  to  birds  killed  and  in  possession  be- 
fore the  passage  of  the  act,  to-wit.  May  6,  1902,  being  an  unwar- 
ranted interference  with  property  rights. 
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Assuming  now  for  the  purpose  of  these  propositions  that  the 
birds  in  question  were  imported  from  without  the  state  prior  to 
May  6, 1902,  the  date  of  the  passage  of  the  act,  let  us  examine  these 
two  constitutional  objections. 

Can  the  defendants  be  punished  for  having  in  possession  con- 
trary to  the  statute  birds  or  the  plumage  of  birds  purchased  and 
shipped  from  without  the  state  and  at  a  place  where  it  is  unlawful 
to  kill  them  ? 

There  are  many  decisions  pro  and  con  on  this  question.  The 
courts  of  the  states  of  Maine,  Idaho,  Pennsylvania,  New  York,  Mich- 
igan, Massachusetts,  and  Kansas  have  answered  the  questions  in  the 
negative.  State  v.  Bucknam,  88  Me.,  385,  Bennett  v.  Express  Co., 
83  Me.,  236,  Territory  v.  Evans,  2  Idaho,  634,  Commonwealth  v. 
Wilkinson,  139  Pa.  St.,  298,  People  v.  The  Buffalo  Fish  C(a,  164 
N.  Y.,  93,  People  v.  O'Neil,  71  Mich.,  325,  Commonwealth  wjlall, 
128  Mass.,  410,  State  v.  Saunders,  19  Kan.,  127. 

The  theories  upon  which  these  decisions  rest  are : 

Ist.  That  the  laws  are  in  contravention  of  Section  8,  Article  I, 
of  the  Federal  Constitution. 

2d.     That  birds  killed  in  another  state  were  not  within  the  mean- . 
ing  of  the  law. 

Section  8,  Article  I,  of  the  Constitution  of  the  United  States 
provides  among  other  things : 

"The  Congress  shall  have  power  *  *  *  to  regulate  commerce 
with  foreign  nations  and  among  the  several  states  and  with  the 
Indian  tribes." 

The  consideration  of  this  question  involves  an  inquiry  into  the 
property  an  individual  may  have  in  birds.  The  authorities  agree 
that  tlie  ownership  of  all  game  animals  and  birds  is  in  the  people 
in  their  sovereign  capacity,  that  is,  in  the  state,  and  no  individual 
has  any  property  rights  in  game  other  than  such  as  the  state  may 
permit  him  to  acquire,  and  even  where  game  has  been  captured 
and  reduced  into  possession  by  the  individual  with  the  permission 
of  the  state,  his  ownership  in  it  may  be  regulated  and  restrained 
by  appropriate  legislation  enacted  for  considerations  of  state  or 
for  the  benefit  of  the  community.    In  other  words,  the  cases  hold 
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that*  the  question  of  enjoyment  in  this  field  is  one  of  public  policy 
and  not  of  private  right. 

(See  Stevens  v.  State,  89  Md.,  669,  Magner  v.  People,  97  111.,  320, 
Ex  parte  Mater,  103  Cal.,  476,  Phelps  v.  Racy,  60  N.  Y.  10,  Javins 
V.  U.  S,,  11  Tucker  (App.  Cases  D.  of  C),  347,  Commonwealth 
V.  Savage,  29  N.  E.  R,  468,  State  v.  Rodman,  58  Minn.,  393, 
Organ  v.  State,  56  Ark.,  267,  Ex  parte  Keunhe,  136  Cal.,  527). 

In  the  interesting  and  well  considered  opinion  of  Mr.  Justice 
White  in  the  case  of  Geer  v.  Connecticut,  IGl  U.  S.,  669,  the 
origin  and  history  of  the  states  ownership  in  animals  ferae  naturae, 
is  fully  discussed  and  the  doctrine  announced  in  the  cases  just 
cited,  upheld. 

On  page  534,  Justice  White  says: 

"Aside  from  the  authority  of  the  state,  derived  from  the  com- 
mon ownership  of  the  game  and  the  trust  for  the  benefit  of  the 
people  which  the  state  exercises  in  relation  thereto,  there  is  another 
view  of  the  power  of  the  state  in  regard  to  the  property  in  game, 
which  is  equally  conclusive.  The  right  to  preserve  game  flows 
from  the  undoubted  existence  in  the  state  of  a  police  power  to 
that  end,  which  may  be  none  the  less  efficiently  called  into  play, 
because  by  so  doing  interstate  commerce  may  be  remotely  and  in- 
directly afl'ected.'' 

It  is  the  duty  of  the  state  to  enact  such  laws  as  will  preserve 
this  subject  of  trust  and  secure  it  beneficial  use  in  the  future  to 
the  people  of  the  state,  and  if  the  provisions  of  the  law  are  reason- 
able for  the  accomplishment'  of  the  end  sought  to  be  obtained,  the 
law  will  be  held  to  be  a  valid  exercise  of  its  police  power.  Oier  v. 
Connecticut,  161  U.  S.,  669 ;  Lawion  v.  Steele,  152  U.  S.,  138. 

The  object  of  the  law  in  question  is  the  preservation  of  those 
birds  which  are  within  its  terms,  and  here  it  becomes  pertinent, 
as  well  as  interesting,  to  note  the  various  steps  which  the  Legisla- 
ture has  taken  to  accomplish  its  purpose. 

They  first  made  it  unlawful  to  kill  or  injure  certain  birds  in 
different  places  and  attempted  to  protect  them  during  their  breed- 
ing season;  then  the  use  of  traps  and  snares  were  forbidden  (64  V., 
Ill) ;  then  it  was  made  unlawful  to  have  such  birds  in  possession 
or  expose  for  sale  during  the  closed  season  (65  V.,  209) ;  ducks 
were  protected  by  prohibiting  the  use  of  punt  or  swivel  guns  and 
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push  or  sneak  boats  (68  V.,  14) ;  then  it  was  made  unlawful  to 
disturb  or  destroy  the  eggs  of  such  birds  (80  V.,  189) ;  then  the 
use  of  artificial  lights  for  duck  hunting,  and  ferrets  for  rabbit 
hunting  were  forbidden  (83  V.,  187) ;  certain  birds  were  protected 
during  the  entire  year.  This  act,  the  one  under  consideration, 
was  passed  x\pril  20,  1874  (71  V.,  147),  and  has  been  amended, 
though  not  materially  changed  several  times  since  (80  V.,  189, 
83  v.,  187;  89  V.,  388;  92  V.,  86;  93  V.,  106;  95  V.,  374),  and 
in  the  last  amendment  the  Legislature  saw  fit  to  provide  that : 

"No  person  shall  *  ♦  *  have  in  possession  either  dead  or 
alive,  or  purchase  or  expose  for  sale,  transport  or  ship  within  or 
without  the  state  any  dove,"  etc. 

The  terms  of  the  law  are  broad  and  unambiguous  and  there 
can  be  no  question  in  the  light  of  the  attempts  the  Legislature  has 
made  to  protect  those  birds,  that  it  intended  these  prorisions  to 
reach  all  those  birds  mentioned  therein,  whether  killed  within  or 
without  the  state.  The  offense  is  the  purchasing,  having  in  pos- 
session or  offering  for  sale  of  these  birds. 

Similar  laws  have  received  a  like  construction  by  the  courts  of 
last  resort  in  other  states.  Magner  v.  People,  97  Ills.,  320;  State 
V.  Judy,  7  Mo.  App.,  524;  Merritt  v.  People,  68  111.  App.,  273; 
Merriti  v.  People,, l^%  111.,  218;  State  v.  Farrell,  23  Mo.  App., 
176;  State  v.  Randolph,  1  Mo.  App.,  15. 

On  page  331  in  the  Magner  case  the  court  say: 

'^Ve  think  it  obvious  that  the  prohibition  of  all  possession  and 
sales  of  such  wild  fowls  or  birds  during  the  prohibited  seasons 
would  tend  to  their  protection,  in  excluding  the  opportunity  for 
the  evasion  of  such  law  by  clandestinely  taking  them  when  secretly 
killed  or  captured  here,  beyond  the  state  and  afterwards  bringing 
them  into  the  state  for  sale,  or  by  other  subterfuges  and  eva- 
sions. 

**It  is  quite  true  that  the  mere  act  of  allowing  a  quail  nette^l  in 
Kansas  to  be  sold  here  does  not  injure  or  in  any  wise  affect  the 
game  here;  but  a  laiw  which  renders  all  sales  and  all  possessions 
unlawful,  will  more  certainly  prevent  any  possession  or  any  sale  of 
the  game  within  the  state,  then  will  a  law  allowins  possession  or 
sales  here  of  the  game  taken  in  other  states.  This  is  but  one 
among  many  instances  to  be  found  in  the  law  where  acts,  which 
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in  and  of  themselves  alone,  are  harmless  enough,  are  condemned 
because  of  the  facility  they  otherwise  offer  for  a  cover  or  disguise 
for  the  doing  of  that  which  is  harmful." 

We  might  have  rested  this  decision  on  case  of  Roth  v.  State, 
51  0.  S.,  209,  but  have  gone  into  the  matter  more  fully,  that  the 
decision  might  be  better  understood. 

In  that  case,  Roth,  the  proprietor  of  the  St.  Nicholas  Hotel, 
at  Cincinnati,  had  in  possession  for  the  purpose  of  sale  six  quail, 
which  were  lawfully  killed  in  New  York  and  shipped  to  him.  He 
sold  one  to  one  of  the  guests  of  the  hotel  for  seventy  cents,  and 
was  prosecuted  under  Section  6964,  R.  S.,  which  provides: 

"Whoever  purchases,  sells,  exposes  for  sale,  or  has  in  his  pos- 
session any  of  the  birds,  game  or  animals  mentioned  in  Section 
6960,  etc.,  *  *  *  during  the  time  when  the  killing  thereof  is 
made  penal,  shall  be  fined,"  etc. 

The  law  of  that  case  as  stated  in  the  syllabus  is  as  follows : 

"It  is  an  offense,  under  Section  6964  of  the  Revised  Statutes, 
to  sell  quail  in  this  state,  except  between  the  tenth  day  of  Novem- 
ber and  the  fifteenth  day  of  December,  though  such  quail  were 
killed  outside  the  state  and  where  it  was  lawful  to  kill  the  same. 
The  section  is  constitutional." 

Most  of  what  has  been  said  on  this  point  equally  applied  to  the 
contention  of  counsel  that  the  law  has  no  application  to  birds  in 
possession  before  its  passage. 

The  books  are  full  of  cases  in  which  it  is  held  that  possession 
of  birds  lawfully  taken  during  the  open  season,  and  retained  dur- 
ing the  closed  season  was  punishable  under  statutes  similar  to  the 
one  under  consideration  in  the  Roth  case.  State  v.  Farrell,  above; 
State  V,  Judy,  above ;  Express  Co,  v.  People,  133  111.,  349 ;  State  v. 
Rodman,  above. 

The  contention. of  counsel  is  that  to  deprive  plaintiff  in  error  of 
these  birds  would  be  a  violation  of  his  property  rights  guaranteed 
by  the  Constitution 

The  Supreme  Court  of  Ohio,  in  Palmer  v.  Stale,  39  0.  S.,  236, 
on  page  238,  says : 
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"The  Constitution  of  Ohio  provides  that  privBte  property  shall 
ever  be  held  inviolate,  but  subservient  to  the  public  welfare,  and 
in  vesting  the  legislative  power  of  the  state  in  the  General  Assem- 
bly, full  power  is  given  by  the  CJonstitution,  to  enact  such  judi-. 
cious  and  reasonable  laws  as,  in  the  judgment  of  the  Legislature, 
may  be  necessary  for  the  purpose  of  preventing  any  person  from 
using  his  own  property  or  rights  in  such  a  way  as  to  injure  the 
community  or  individuals.  This  general  power  is  subject  only  to 
the  limitations  imposed  by  the  Constitution  of  the  state  or  that 
of  the  United  States,  and  within  it  is  clearly  included  the  right 
to  regulate,  or  forbid  the  sale  of  property  to  any  extent  that  may 
be  necessary  to  promote  the  public  welfare." 

In  Williams  v.  McNeal,  7  C.  C  280,  on  page  283,  the  court 
discusses  this  question.    It  is  there  said : 

"The  extent  to  which  it  (the  police  power)  can  be  exercised  is 
correctly  stated  by  Refield,  J.,  in  27  Vt.,  149,  as  to  the  protection 
of  the  lives,  limbs,  health,  comfort  and  quiet  of  all  persons  and  the 
protection  of  all  property  within  the  state  ♦  *  ♦  and  by  which 
persons  and  property  are  subject  to  all  kinds  of  restraints  and 
burdens  in  order  to  secure  the  general  comfort,  health  and  pros- 
perity of  the  state." 

In  Staie  v.  Farrell  and  State  v.  Judy,  above  cited,  the  courts 
hold  that  possession  alone  is  sufficient  irrespective  of  the  time  and 
place  of  killing. 

In  the  Judy  case  the  court  say  (page  25) : 

"The  Legislature  may,  in  some  cases,  pass  laws  which  destroy 
the  right  of  property.  The  protection  of  game  is  a  public  ad- 
vantage, to  which  private  interests  may  be  made  to  vield  to  some 
extent." 

In  the  Rodman  case,  58  Minn.,  on  page  400,  Judge  Collins 
speaking  for  the  court  says : 

"Sudi  limitations  deprive  no  person  of  his  property  because  he 
who  takes  or  kills  game  had  no  previous  right  of  property  in  it, 
and  when  he  acquires  such  right  by  reducing  it  to  possession,  he 
does  so  subject  to  such  conditions  and  limitations  as  the  Legisla- 
ture has  seen  fit  to  impose.  It  is  upon  this  principle  that  laws 
have  been  sustained  which  restricted  the  use  of  such  game  to  the 
people  of  the  state  in  which  it  was  caught  and  killed,  and  pro- 
hibited its  being  shipped  out  of  the  state  as  an  article  of  com- 
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merce;  the  reason  being  that  to  permit  game  to  become  an 
article  of  commerce  even  during  the  open  season,  would  stimulate 
the  killing  to  an  extent  leading  to  its  total  extermination.  In 
short,  the  object  to  be  attained  is  the  preservation  from  extinction 
or  undue  depletion  of  game;  and  the  Legislature  may  pass  any 
reasonable  laws  to  effect  that  end,  even  to  the  extent  of  restricting 
the  use  of,  or  right  of  property  in,  the  game  after  it  is  taken  or 
killed.  All  so-called  game  laws  proceed  upon  that  principle  and 
their  constitutionality  has  rarely,  if  ever,  been  successfully  as- 
sailed/^ 

See,  also,  Oentile  v.  State,  29  Ind.,  409;  and  Smith  v.  State, 
155  Ind.,  611;  Am.  Ext,  Co.  v.  People,  133  111.,  649. 

As  to  the  reasonableness  of  this  law,  the  court  has  already  ex- 
pressed itself.  Individuals  often  have  to  suffer  for  the  public  good. 
A  different  construction  and  view  of  these  laws  would  render  them 
nugatory,  and  they  may  as  well  never  have  been  passed,  so  easily 
could  they  be  evaded. 

The  liquor  and  food  laws,  in  various  states  have  been  upheld 
under  similar  construction,  and  we  know  of  no  reason  why  the 
reasoning  of  those  cases  is  not  applicable  to  the  case  at  bar. 

Neither  Mark  nor  Fitton,  the  defendants  below,  were  the  pro- 
prietors of  the  stores  from  which  the  birds  and  plumage  were 
taken.  Mark  was  the  manager  of  the  Cincinnati  store  which  was 
owned  by  his  wife,  and  Fitton,  the  president  and  general  manager 
of  The  D.  W.  Fitton  Co.,  a  corporation.  Both,  however,  pur- 
chased the  stock  for  the  stores  and  exercised  general  supervision 
over  the  business.  In  the  affidavits  they  are  charged  as  individuals 
and  it  is  claimed  they  could  not  be  held  as  officers  or  agents  unless 
that  relation  is  averred  and  proved.  This  point  is  not  well  taken, 
for  whatever  violation  of  law  they  could  be  prosecuted  for  as  in- 
dividuals, they  could  as  well  be  prosecuted  for,  if  acting  as  the 
agent  of  another.  This  ruling  is  within  the  decision  of  Bissman  v. 
State,  9  C.  C,  714,  affirmed  in  54  0.  S.,  242. 

If  there  was  a  variance  between  the  charge  and  proof  on  this 
point,  the  action  of  the  justice  was  proper  under  Section  7216, 
which  provides  that  a  variance  shall  not  be  ground  for  acquittal 
of  the  defendant  unless  the  trial  court  finds  that  such  variance  is 
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material  to  the  merits  of  the  case,  or  may  be  prejudicial  to  the 
defendant. 

It  is  also  claimed  that  the  prosecutions  were  not  sanctioned 
by  the  prosecuting  attorney  as  provided  by  law.  It  sufficiently 
appears  from  the  evidence  that  the  prosecuting  attorney  directed 
the  game  warden  to  employ  counsel  and  prosecute  the  cases. 

The  state  offered  no  proof  that  the  defendantb  did  not  have  a 
permit  from  the  President  of  the  Fish  and  Game  Commission 
as  provided  by  Section  6960a.  This  is  a  matter  of  defense  which 
must,  to  avail  the  defendant,  be  proven  by  him. 

In  Hale  v.  Staie,  58  0.  S.,  676,  Sec.  4,  syllabus,  reads : 

^'Where  an  exception  or  proviso  in  a  criminal  statute  is  a  part 
of  the  description  of  the  defense,  it  must  be  negatived  by  aver- 
ment in  the  indictment  in  order  to  fully  state  the  oflfense;  but 
when  its  effect  is  merely  to  except  specified  acts  or  persons  from 
the  operation  of  the  general  prohibitory  words  of  the  statute,  the 
negative  averment  is  unnecessary.'* 

In  these  eases  the  affidavits  contained  the  averment  but  they 
were  properly  treated  as  mere  surplusage. 

T?ie  best  illustration  of  the  rule  is  afforded  by  the  embezzlement 
and  bigamy  statutes.  The  embezzlement  statute  provides:  "An 
officer,  attorney  at  law,  agent,  *  *  *  except  apprentices  or  per- 
sons under  eighteen  years  of  age,  who  embezzles  or  converts."  etc. 
Here  the  indictment  must  state  that  the  offender  is  not  an  appren- 
tice or  under  eighteen  years  old,  and  the  proof  offered  by  the  state 
must  sustain  it.  In  the  clause  charging  the  offense  in  the  bigamy 
law  is  simply  this  provision : 

"Whoever  having  a  husband  or  wife,  marries  another,  is  guilty 
of  bigamy  and  shall  be  imprisoned,*'  etc. 

In  a  separate  clause  it  is  provided  that  this  provision  shall  not 
extend  to  persons  whose  husband  or  wife  has  been  continually  ab- 
sent for  five  successive  years  without  being  known  to  be  living 
within  that  time. 

It  has  always  been  held  that  this  was  a  mere  matter  of  defense, 
which  to  avail  the  accused  must  be  set  up  and  proven  by  him. 
Stauglein  ▼.  State,  17  0.  S.,  463. 
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As  to  the  exceptions  taken  to  the  admission  and  rejection  of 
testimony,  the  court  doesn't  find  any  error  prejudicial  to  the  ac- 
cused. 

The  affidavits  were  sufficient.  If  open  to  any  objection  it  is  that 
they  contain  surplusage  as  the  court  has  already  pointed  out.  The 
charges  given  were  on  the  whole  fair  to  the  defendants  and  while 
some  slight  objections  might  be  made  to  them,  there  is  no  error 
justifying  the  setting  aside  of  the  verdicts. 

In  the  Mark  case,  the  state  offered  no  evidence  to  show  that  a 
blackbird  is  a  game  bird.  "The  blackbird"  is  not  named  in  the 
statute,  and  the  prosecutions  in  this  case  come  under  the  general 
phrase  "any  other  wild  bird,  other  than  a  game  bird."  It  was  in- 
cumbent upon  the  state,  therefore,  to  prove  that  a  blackbird  was 
a  wild  bird  other  than  a  game  bird.  For  this  reason  the  Mark  case 
should  be  reversed. 

The  evidence  in  the  Mark  case  as  to  misconduct  on  the  part  of 
the  jury  in  reading  a  newspaper  account  of  another  case  and  the 
argument,  and  being  controlled  by  it,  is  of  itself,  sufficient  to  set 
aside  the  verdict'. 

In  the  Fitton  case,  as  well  as  in  the  Mark  case,  the  weight  of 
the  evidence  as  to  the  bird  attached  to  the  bill  of  exceptions  being  a 
blackbird,  was  not  sufficient  to  warrant  a  verdiot. 

Therefore,  in  both  cases  the  verdicts  are  set  aside  and  the  de- 
fendants discharged. 
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TSRM  OP  FRANCHISE  AND  OWNERSHIP  OP  MATERIAL  USED 
BY  A  PLANK  ROAD  COMPANY. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

The  Board  of  County  Commissioners  of  Cuyahoga  County 
V.  The  State  Road  Plank  Road  Company. 

^Decided,  March  21,  1900. 

Plank  Roads — When  Franchise  to  Construct  Begins  to  Run— Title  to 
Plank  after  Franchise  Expires, 

1.  The  franchise  of  a  toll  road  company,  which  has  been  granted  a  per- 

mit by  the  county  commissioners,  under  Section  3476,  to  construct 
a  plank  road  in  a  certain  highway,  and  to  collect  toll  thereon  for 
a  specified  term  of  years,  dates  from  the  issuance  of  the  permit  by 
the  commissioners,  and  not  from  the  subsequent  action  of  that 
board  granting  the  right  to  collect  toll,  which  action  is  based, 
under  Section  3478,  upon  the  report  of  a  committee  that  they  have 
examined  the  road  and  found  it  finished. 

2.  Plank  placed  in  a  road  under  such  a  franchise  are  dedicated  to 

public  use,  and  cannot  be  removed  by  the  company  after  the  ex- 
piration of  its  franchise. 

Wing,  J. 

This  is  a  matter  which  comes  on  a  demurrer  to  the  answer  of 
the  Plank  Road  Company. 

The  petition  sets  forth  in  detail  the  permission  originally  ha3 
by  which  the  defendant,  The  State  Road  Plank  Road  Company, 

*Judge  Wing  is  now  the  Judge  of  the  U.  S.  District  Court  for  the 
Northern  District  of  Ohio.  The  case  here  reported  was  taken  to  the 
circuit  court,  where  the  Judgment  was  affirmed,  with  a  memorandum 
by  Judge  Marvin,  which  said:  "Upon  the  trial  of  this  case,  in  the  com- 
mon pleas,  the  opinion  was  delivered  by  Judge  Wing,  a  copy  of 
which  I  have,  and  in  which  we  think  the  proper  decision  was  made, 
and  in  which  we  think  further  the  reasons  for  the  Judgment  rendered 
are  expressed  so  well  that  it  is  not  worth  while  to  try  to  improve  upon 
that  opinion."  The  case  then  went  to  the  Supreme  Court  where  the 
Judgment  was  affirmed  without  report 
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obtained  the  right  to  build  and  maintain  a  plank  road  on  a  cer- 
tain state  road  in  this  county,  and  to  charge  toll  for  passage  over  it. 

Application  was  made  to  the  commissioners  under  Section  3476 
of  the  statute,  on  March  30th,  1885.  Upon  the  hearing  of  that 
petition  the  commissioners  adjudge:!  that  the  prayer  of  the  peti- 
tion should  be  granted,  and  that  the  Plank  Road  Company  should 
be  permitted  to  build  and  maintain  its  road.  That  permit  was 
granted  on  March  30th,  1885,  for  a  period  of  15  years.  Under 
another  section  of  the  statute  an  examination  was  had  by  a  com- 
mittee of  the  three  miles  of  road  that  had  been  finished  by  the 
Plank  Eoad  Company,  and  a  certificate  w^as  made  in  compliance 
with  the  law,  and  on  August  24th  the  commissioners  granted  the 
right  to  the  Plank  Road  Company  to  collect  toll. 

The  demurrer  substantially  admits  those  facts. 

It  is  claimed  by  the  county  commissioners  now,  that  the  period 
of  15  years  expires  at  midnight  on  the  30th  day  of  March,  and  that 
the  Plank  Road  Company  has  no  right  to  remove  the  planks  which 
it  has  put  down  in  the  improvement  of  this  road,  and  which  it  ad- 
mits it  proposes  to  do  unless  restrained. 

There  is  a  further  prayer  in  the  petition  that  the  defendant, 
the  Plank  Road  Company,  be  enjoined  from  attempting  to  collect 
toll  after  the  day  of  the  expiration  of  the  franchise. 

The  two  main  questions  to  be  decided  are,  first,  as  to  when 
the  franchise  ends,  and  second,  as  to  the  right  of  the  Plank  Road 
Company  to  take  any  portion  of  the  material  they  have  placed 
in  this  road  in  the  way  of  constructing  the  plank  road. 

Now  as  to  the  time.  Section  3476  provides,  "Whenever  a  com- 
pany deems  it  expedient  or  necessary,  in  laying  out  or  building 
a  turnpike  or  plank  road,  for  which  it  has  become  incorporated, 
to  enter  upon  and  take  possession  of  any  road,  street,  alley,  or 
bridge,  it  shall  present  to  the  commissioners  of  the  county  in  which 
fiuch  road,  street,  alley,  or  bridge  is  situate,  a  petition,  signed  by 
at  least  twelve  citizens,  living  upon  or  being  interested  in  such  road, 
street,  alley  or  bridge,  and  shall  cause  a  notice  to  be  published  in 
some  newspaper  of  general  circulation  in  the  county,  for  four  con- 
secutive weeks,  of  the  object  and  prayer  of  such  petition,  that  re- 
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monstrances  may  be  made  thereto;  and  the  commissioners  at  their 
next  meeting  after  the  presentation  of  such  petition,  notice  having 
been  given  as  aforesaid,  shall  hear  and  determine  the  same;  and 
if  it  appear  that  it  will  be  for  the  interest  of  the  community  using 
such  road,  street,  alley,  or  bridge,  to  have  the  same  taken  and 
used  for  the  purpose  of  constructing  such  turnpike  or  plank  road 
thereon,  the  commissioners  shall  grant  a  permit,  in  writing,  to  the 
company  to  take  and  use  the  same  on  such  terms  as  they  may 
deem  fit  for  the  interest  of  the  community ;  and  the  company  shall 
thereby  acquire  an  exclusive  right  of  way  in  such  road,  street, 
aUey,  or  bridge ;  but  nothing  in  this  section  shall  be  so  construed 
as  to  extend  to  roads,  streets,  or  bridges  within  the  limits  of  a 
city  or  village  in  this  state,  nor  to  any  macadamized  road.'' 

Xow,  there  was  a  hearing  and  an  adjudication  on  the  date  fixed. 

It  is  by  the  action  that  the  commissioners  took  upon  that  peti* 
tion,  after  service  of  summons  on  divers  parties  by  the  publica- 
tion of  this  notice,  that  the  right  of  the  Plank  Road  Company 
originated.  And  by  express  provision  of  the  statute  it  is  by  that 
decision  that  the  Plank  Road  Company  at  once  obtained  an  ex- 
clusive right  of  way  in  the  road  and  then  reading  the  provision 
that  was  placed  in  this  permit  of  the  term  which  is  described  to 
be  a  period  of  15  years,  there  being  no  mention  in  the  permit  itself 
as  to  the  dates  between  which  this  period  of  15  years  is  to  exist, 
we  are  forced  to  the  concluaion  that  the  period  of  15  years  began 
when  the  exclusive  right  of  the  company  began  which  was  on  the 
date  of  the  issue  of  that  permit. 

So  the  court  will  hold  as  to  fhat  point,  that,  notwithstanding 
the  allegations  of  the  answer,  the  allegations  of  the  petition  as 
to  the  time  of  the  commencement  and  time  of  ending  are  corr"5ct 
and  should  stand. 

The  next  question  is  as  to  the  title  to  the  plank  that  are  placed 
in  this  road  by  the  Plank  Road  Company,  and  as  to  whether  the 
Plank  Road  Company  ha&  the  right  to  take  up  and  remove  these 
pknk. 

In  the  2  0.  S.,  428,  there  is  a  decision  of  Judge  Ranney,  that 
does  not  touch  upon  this  point  exactly,  but  throws  considerable 
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light  upon  the  question.  This  was  a  case  in  which  the  question  was 
raised  as  to  whether  the  construction  of  a  plank  road  made  an 
additional  burden  upon  the  public,  such  as  to  entitle  the  owners 
of  the  fee  in  the  road  to  compensation  for  its  construction.  In  the 
course  of  the  decision,  on  page  427,  Judge  Ranney  siaid : 

"The  public  had  acquired,  and  we  are  bound  to  suppose,  had 
paid  for,  to  the  satisfaction  of  the  owners,  a  perpetual  easement 
in  the  land  covered  by  the  road,  which  gave  the  right  to  all  per- 
sons to  pass  and  re-pass  over  it  at  pleasure,  either  on  foot  or  by 
any  mode  of  conveyance  they  might  see  fit  to  employ;  and  also 
the  right  to  improve  it,  for  that  purpose,  in  any  manner  that 
might  be  thought,  by  the  Legislature,  most  conducive  to  the  end 
in  view,  and  would  best  subserve  the  interests  and  convenience 
of  the  public  at  large. 


^'As  the  interest  of  the  public  was  acquired  for  defined  objects 
and  specified  purposes,  it  seems  very  clear  that  the  land  could 
not  be  diverted  to  other  purposes,  or  used  in  a  manner  substan- 
tially different  from  that  for  which  it  was  appropriated,  without 
relieving  it  from  the  incumbrance,  and  restoring  the  owner  to  the 
absolute  dominion  he  had  before  it  was  taken. 

"But  it  is  equally  clear  that  there  has  been  no  substantial  change 
of  the  use  to  which  the  land  was  subjected,  or  of  the  rights  and 
interests  of  the  owners,  by  the  transfer  of  the  public  interests  to 
the  uses  of  this  company.  Tt  was  a  public  highway  before,  and 
Is  a  public  highway  still.  It  was  subject  to  certain  uses  before, 
and  is  subject  to  precisely  the  same  now.  Before,  the  public  had 
the  right  to  construct  the  road  or  improve  it  in  any  manner  deemed 
expedient  or  necessary ;  and  the  company  now  have  the  right,  and 
are  bound  to  construct  it  in  the  manner  provided  in  its  charter,  and 
to  keep  it  in  repair. 

"The  interest  of  the  public  extended  no  further  than  was  neces- 
sary to  accomplish  these  objects;  and  in  the  accomplishment  of 
the  same  objects,  the  company  now  require  no  greater  interest,  and 
are  limited  by  the  same  necessity  as  the  public,  before  the  trans- 
fer was  made.  Before,  the  owner  still  retained  the  fee  in  the 
land,  with  the  right  to  occupy  it  in  any  manner  not  inconsistent 
with  the  public  use ;  and  his  interest  and  right  of  occupancy  is  no 
less  now. 

"Before,  it  is  true  the  road  was  placed  under  the  control  of 
public  officers,  and  supported  by  a  tax  laid  upon  the  persons  and 
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property  of  the  vicinity ;  now,  it  is  placed  under  the  control  of  a 
company  incorporated  for  the  purpose,  and  supported  by  a  toll 
exacted  from  those  who  use  the  road.  But  this  is  only  using  other 
instnimentalities,  and  raising  the  necessary  funds  by  other  means, 
to  accomplish  the  same  lawful  purpose ;  and  in  no  respect  changes 
the  public  character  of  the  improvement,  or  the  relation  of  prop- 
erty owners  to  it/* 

We  have,  then,  a  fixed  decision  as  to  the  status  of  plank  road 
companies.  It  steps  into  the  place  of  the  oflRcer,  it  assumes  the 
duty  that  by  law  was  the  duty  of  those  representing  the  public, 
mainly  to  improve  the  road,  for  all  the  uses  to  which  it  had  been 
dedicated  and  no  greater  uses  The  Plank  Road  Company  would 
not  have  been  permitted  to  put  an}i:hing  into  the  road  by  way 
of  so-called  improvement  that  would  have  adapted  it  to  other  meth- 
ods of  conveyance  than  those  customary,  and  in  the  purview  of  the 
dedication.  It  could  only  put  those  things  into  the  roadway,  and 
do  those  things  in  the  road  that  county  commissioners  and  town- 
ship officers  might  have  done.  Either  the  township  officers  or  the 
county  commissioners  could  have  improved  this  road  by  adding 
various  materials  to  it,  adapted  to  making  a  better  roadway,  and 
at  once  that  material  would  have  been  dedicated  to  those  public 
uses.  The  title  would  have  followed  the  same  course  that  any- 
thing that  is  appropriated  to  the  improvement  of  a  public  way, 
would  have  taken.  The  putting  of  the  plank  in  this  road  by  the 
Plank  Road  Company  was  a  condition  precedent  to  the  real  value 
of  the  franchise  given,  to-wit:  the  right  to  collect  toll,  and  that 
touches  again  on  the  question  of  time. 

They  are  given  by  the  stattite  the  exclusive  use  and  occupancy 
of  this  roadway  for  a  period  of  15  years.  By  the  other  section 
of  the  statute,  to  which  I  have  referred,  they  are  only  permitted  to 
begin  to  take  toll  after  they  shall  have  constructed  three  miles. 
They  may  take  five  years  of  their  time  to  construct  that  three 
miles. 

Up  to  the  time  that  they  complete  that  three  miles  they  can  not 
collect  toll.  But  just  as  soon  as  they  have  performed  this  condi- 
tion precedent  they  may  begin  to  collect  toll.  The  citizens  are 
relieved  of  the  tax  which  would  have  been  levied  to  defray  the 


148  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Commissioners  v.  State  Road  Plank  Road  Co.    [Vol.  I,  N.  S^ 

cost  of  improving  the  road,  and  have  submitted  to  the  collection 
of  those  tolls  by  the  Plank  Boad  Company. 

It  rarely  happens  that  those  who  pay  a  tax,  either  directly  or 
indirectly,  are  expected  to  receive,  and  solely  enjoy  what  that  tax 
buys.  The  man  who  pays  toll  only  pays  for  the  use  that  he  has 
at  the  time  he  rides  over  the  road. 

When  this  incorporated  company  made  its  bargain  it  must  have 
had  in  view  that  what  it  did  in  the  way  of  improvement  on  the 
last  day  of  its  franchise,  might  be  used  at  a  very  much  later  date 
by  some  one,  without  laying  toll.  And  so  it  would  have  been  with 
a  man  who  had  paid  a  tax  on  the  improvement  of  a  road  in  the 
year  1899.  He  would  do  so  with  absolute  knowledge  that  what 
was  bought  with  his  tax  in  the  way  of  improvement  would  be  en- 
joyed by  some  one  probably  as  late  as  1905. 

The  plain  bargain  between  the  public  and  the  Plank  Eoad  Com- 
pany was,  the  Plank  Road  Company  would  step  into  the  shoes 
of  the  public  and  make  these  repairs.  As  a  compensation  they 
would  enjoy  the  privilege,  after  having  performed  the  condition 
precedent,  prescribed  by  law,  of  collecting  toll  in  a  certain  amount, 
over  the  road  until  the  expiration  of  the  period. 

The  putting  of  the  plank  in  the  road  must  have,  then,  the  same 
effect  upon  the  title  to  that  plank,  that  would  have  followed  from 
the  public  putting  the  plank  on  the  road.  We  know  if  the  public 
had  put  the  plank  on  the  road,  it  would  have  amounted  to  a  dedi- 
cation to  the  public  use,  or  otherwise  it  would  have  been  an  adverse 
holding.  The  putting  of  the  plank  in  the  road  By  the  company 
must  be  regarded  as  a  dedication  of  that  plank,  anfd  a  cessation  of 
title  in  the  Plank  Road  Company. 

It  is  not  necessary  for  me  to  pass  any  further  on  the  full  scope 
of  the  injunction  to  be  issued.  It  is  enough  for  present  purpose? 
to  say  that  the  demurrer  to  the  answer  is  sustained. 

P,  H.  Kaiser,  County  Solicitor,  and  0.  L.  Neff,  Assistant  County 
Solicitor, 
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fUHCHASK  or  DEBBNTUIUCS  AS  CONSIDERATION  FOR  BUNG 
GRANTED  A  MORTGAGE  LOAN. 

[Hamilton  County  Court  of  Common  Pleas]. 

HxiNTZ  AND  Williams,  Beceivebs,  v.  Harlet  E.  Sawyeb  bt  al. 

Decided,  April,  1908. 

Foreclosure  of  Mortgage^Transaction  in  Obtaining  Loan  Against  Public 
Policy— Debentures  of  the  Nature  of  a  Scheme  of  Chance, 

Where  a  loan  of  money  was  evidenced  by  a  note  with  a  real  estate  mortgage 
given  to  secure  repayment,  and  as  part  of  the  consideration  of  the  tran- 
action  the  mortgagor,  by  a  contemporaneous  written  contract,  agreed  to 
purchase  shares  or  debentures  in  the  lending  company,  which  debentures 
partook  of  the  nature  of  scheme  of  chance  or  lottery,  the  lender  can  not 
maintain  a  suit  to  foreclose  such  mortgage,  nor  can  the  mortgagor  have 
affirmative  relief  by  cancellation  or  in  a  court  of  equity,  as  the  transac- 
tion is  against  public  policy  and  void,  and  the  court  will  refuse  its  aid 
to  either  party. 

Pfleoer,  J. 

The  receivers  of  the  Interstate  Savings  ft  Investment  Company 
bronght  suit  in  equity  to  foreclose  a  number  of  mortgages  upon 
Teal  estate.  The  consideration  was  money  borrowed,  evidenced  by 
note  and  mortgage.  Contemporaneously  with  the  execution  of 
snch  instruments  a  separate  written  contract  was  made  between 
the  same  parties  by  the  terms  of  which  the  mortgagors  were  to 
purchase  e  certain  number  of  debenture  certificates  in  said  com- 
pany, with  coupons  attached,  requiring  monthly  payments  to  be 
made  thereon  for  a  period  of  at  least  three  years.  This  contract 
provided  that  if  such  payments  were  made  for  three  years  the 
mortgagors  were  to  be  relieved  from  the  payment  of  interest  on 
Che  principal  sum  borrowed,  and  that  one-half  of  the  monthly  in- 
stallment would  be  credited  on  the  loan  and  the  other  one^half 
retained  by  the  company  as  a  consideration  for  the  loan.  There 
was  part  performance  on  each  side;  the  company  paid  over  the 
total  amount  of  the  loan,  and  certificates  were  purchased  by  the 
mortgagors.  The  debenture  certificates  were  issued  upon  a  plan  by 
which  the  company  agreed  to  redeem  them  earlier  than  the  reserve 
fund  could  reasonably  pay  the  stipulated  endowment  values,  except 
from  new  business  and  lapses.    Such  certificates  were  subject  to  a 
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prize  or  chance  of  being  redeemed  at  a  still  earlier  period  by  the 
"numeral  apart^*  plan,  which  latter  was  declared  to  be  a  lottery, 
and  the  former  a  fraudulent  scheme,  and  both  held  to  be  against 
public  policy  and  void  by  the  Supreme  Court  in  State  v.  Interstatn 
Investment  Company,  G4  0.  S.,  283. 

Two  defenses  were  raised.  First,  that  the  mortgages  are  infected 
with  the  taint  of  the  illegality  appearing  upon  the  certificates  so 
taken ;  and  secondly,  if  not  so  affected  that  the  entire  amount  paid 
in  to  the  company,  and  not  a  mere  dividend  thereon,  should  be 
deducted  from  the  amount  of  the  mortgages. 

The  receivers  stand  in  no  better  position  than  does  the  company 
to  enforce  paj-nient.  The  written  contract  executed  contempora- 
neously with  the  note  and  mortgage  is  part  and  parcel  of  the  same 
transaction.    Jacob  v.  Mitchell,  46  0.  S.,  601. 

As  the  original  business  of  the  company  was  legal  and  author- 
ized, the  purchase  of  debenture  certificates  would  have  been  legal 
except  for  the  fact  that  the  certificates  themselves  bore  evidence 
of  their  vicious  character.  There  could  be  no  recovery  on  the 
ground  that  the  innocent  party  had  repented  because  the  contracts 
were  partially  executed  by  both  parties.  Hooker  v.  De  Palos,  28 
O.  S.,  25L 

Neither  is  the  trust  theory  applicable  because  a  trust  arising 
ex  maleficio  is  founded  upon  an  illegal  or  unauthorized  action  of 
one  party. 

The  mere  fact  that  the  reserve  fund  was  utilized  to  make  these 
loans  does  not  sanctify  it  so  as  to  warn  borrowers  that  it  is  a  mis- 
application of  trust  funds.  Nor  can  the  plaintiff  succeed  on  the 
ground  that  the  company  and  the  defendant  mortgagors  were  part- 
ners and  that  part  of  their  business  was  illegal,  and  ask  for  an 
accounting  on  the  settled  business  of  the  firm  as  indicated  in  Davis 
Y.  OelhauSy  44  0.  S.,  79.  See,  also,  Emery  v.  Ohio  Candle  Co.y 
47  0.  S.,  320. 

The  general  rule  in  Ohio  and  elsewhere  is  that  a  contract 
founded  upon  a  consideration  which  in  whole  or  in  part  is  illegal,  , 
immoral,  against  public  policy,  or  prohibited  by  statute,  is  void 
.and  .will  not  be  enforced  at  the  instance  of  any  party  to  it.  The 
court  will  not  assist  either  party  to  enforce  it  or  to  recover  what 
he  ha?  i»arted  with  under  the  contract.     The  test  in  determining 
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when  it  applies  to  a  plaintiff  is  whether  his  cause  of  action  is 
founded  upon  or  arises  out  of  an  illegal  agreement.  If  it  does, 
he  must  fail.  In  such  event  it  leaves  the  jiarties  as  it  finds  them. 
If  the  agreement  is  executed,  the  court  will  not  rescind  ii;  if  exec- 
utor)-, the  court  will  not  aid  in  its  execution.  Ins.  Co.  v.  Hull,  51 
O.  S.,  277;  Kahn  v.  Walton,  46  0.  S.,  209;  Merkley  v.  Mineral 
City,  58  0.  S.,  4:31;  McQuade  v.  Rosecrans,  36  0.  S.,  422;  Williams 
V.  Engelbrecht,  37  0.  S.,  383;  Hooker  v.  De  Polos,  28  0.  S.,  251; 
and  others,  beginning  with  the  case  of  Roll  v.  Raguei,  4  Ohio,  400. 

Hooker  y.  De  Polos,  supra,  was  a  case  where  a  vendor  had  sold 
his  lands  for  the  purpose  of  a  gift  enterprise  or  lottery  to  be  set 
on  foot  by  the  vendee;  $500,  part  of  the  consideration,  had  been 
paid  thereon,  and  $1,000,  a  small  part  of  the  purchase  price,  was 
agreed  to  be  taken  in  lottery  tickets  issued  by  the  vendee.  The 
vendor  aided  the  plaintiff  in  certifying  to  the  honorable  character 
of  the  enterprise  and  in  endeavoring  to  enlist  patronage.  The 
i^cheme  failed.  The  vendor  resold  his  property  to  others,  and  the 
vendee  then  sought  to  recover  the  five  hundred  dollars  already 
paid.  The  seller  set  up  the  illegal  contract.  It  was  held  that  both 
parties  had  contributed  to  the  illegal  enterprise  by  furnishing 
money,  certificates  and  land ;  that  the  hands  of  neither  party  were 
clean ;  and  that  to  neither  could  relief  be  given.  In  that  case  the 
court  found  that  the  vendor  assisted  in  setting  the  enterprise  on 
foot  and  zealously  aided  the  sale  of  the  tickets  to  deceive  the  pub- 
lic. It  has  therefore  an  element  not  present  in  the  case  at  bar 
unless  the  purchase  of  the  debentures  can  be  considered  as  aiding 
the  enterprise  of  the  investment  company. 

Chief-Justice  Marshall  in  Armstrong  v.  Zolar,  11  Wheaton,  258, 
enunciated  certain  principles  which  have  been  followed  as  late  as 
Armstrong  v.  American  Exchange  Bank,  133  U.  S.,  469.  He  held 
that  "where  a  contract  grows  immediately  out  of  or  is  connected 
with  an  illegal  or  immoral  act,  a  court  of  justice  will  not  lend  its 
aid  to  enforce  it.  So  if  the  contract  be  in  part  only  connected  with 
the  illegal  consideration  and  growing  immediately  out  of  it,  though 
it  be  in  fact  a  new  contract,  it  is  equally  tainted  with  it.  But  if  the 
promise  be  entirely  disconnected  with  the  illegal  act  and  is  founded 
upon  a  new  consideration,  it  is  not  affected  by  the  act,  although  it 
was  known  by  the  party  to  whom  the  promise  was  made,  and  al- 
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though  he  was  the  contriver  or  conductor  of  the  illegal  act.  Thus 
where  A  during  a  war  contrived  a  plan  of  importing  goods  on  his 
own  account  from  the  enemy's  country,  and  goods  were  sent  to  B 
by  the  same  vessel,  A  at  the  request  of  B  became  a  surety  for  the 
payment  of  the  debts  on  B's  goods  and  became  responsible  for  the 
expenses  on  a  prosecution  for  the  illegal  importation  of  the  goods 
and  was  thereby  compelled  to  pay/'  It  was  held  that  A  might 
roaintlain  an  action  on  the  promise  of  B  to  refund  the  money. 
"But  if  the  importation  was  the  result  of  a  scheme  between  the 
plaintiff  and  defendant,  or  if  the  plaintiff  had  any  interest  in  the 
goods,  or  if  they  were  consigned  to  him  with  his  privity  in  order 
that  he  might  protect  them  for  the  owner  and  promised  to  repay 
any  advances  made  under  such  understanding,  the  agreement  wba 
utterly  void." 

The  mere  illegality  of  the  original  business  of  a  lender  will  not' 
preclude  him  from  recovering  for  money  loaned  in  an  independent 
transaction  which  was  not  designed  to  aid  in  the  illegal  enter- 
prise. Connelly  y.  Union  Sewer  Pipe  Co.,  22  Sup.  Ct.  Bep.,  431; 
Ocean  Ins.  Co.  v.  Polley,  13  Peters,  157;  Armstrong  v.  Amer.  Exc. 
Bank,  133  U.  S.,  469;  Orifflths  v.  Odldsaw,  42  W.  L.  B.,  264; 
Stanley  v.  Nye,  51  Mich.,  232. 

I  am  unable  to  see  how  the  certificates  and  coupons  can  be  sep- 
arated from  the  obligation  to  borrow  the  money  or  to  secure  and 
repay  it.  If  part  of  the  consideration  is  unlawful  the  whole  agree- 
ment is  void,  imless  such  part  consideration  witb  its  correlative 
promise  can  be  separated  in  the  contract.  Where  it  is  impossible 
to  apportion  the  weight  of  the  consideration  in  inducing  the  prom- 
ise, the  whole  of  it  fails.  Pollock  on  Contracts,  321 ;  Oriffiths  v. 
Ooldsaw,  supra;  McClellan  v.  Bishop,  42  0.  S.,  113;  Thomas  v. 
Richmond,  12  Wallace,  356. 

Ohio  V.  Board  of  Educationy  35  0.  S.,  519,  bears  similarity  to 
the  case  at  bar.  The  defendant  board  needing  money  agreed  to 
borrow  same  of  relator  and  pay  him  fifteen  per  cent,  interest  by 
issuing  bonds  with  interest  thereon  at  eight  per  cent,  as  limited 
by  statute,  and  by  delivering  treasury  warrants  for  the  difference 
in  interest.  This  was  done.  Relator  returned  the  warrants  and 
sued  on  the  bonds.  Illegality  of  contract  was  set  up.  It  was 
held  to  be  a  case  of  two  promises,  one  law^ful  and  the  other  unlaw- 
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f ul,  founded  on  one  lawful  consideration,  viz.,  the  money  loaned ; 
that  a  contract  was  good  for  so  much  as  is  lawful  and  void  for  the 
residue,  provided  the  illegal  promise  is  distinguishable  and  can 
be  separated  from  the  lawful  one.  Recovery  was  permitted.  It 
was  stated,  however,  that  if  the  purchaser  had  received  the  illegal 
interest  he  could  not  have  recovered,  because  in  that  event  the 
unlawful  contract  would  have  been  partly  executed.  Relator  was 
said  to  have  been  guilty  of  no  illegal  act  punishable  by  statute,  and 
the  public  found  not  to  have  sustained  any  injury,  l^is  contradis- 
tinction of  promises  and  consideration  might  be  the  subject  ot 
criticism.  The  contract  of  usury  has  not  the  moral  stain  of  a 
lottery  or  game  of  chance,  and  this  element  entered  into  the  deci* 
sion  of  the  court. 

The  test,  however,  in  determining  whether  the  one  transaction  is 
independent  of  the  other  is  whether  the  plaintiffs  can  make  out 
their  case  without  the  medium  of  either  the  illegal  contract  or  the 
illegal  consideration.  If  their  right  can  be  so  established  then 
the  agreements  are  severable  and  the  plaintiffs*may  recover;  other- 
wise, not.  Hoffman  v.  McMvlUn,  83  Fed.  Rep.,  372;  Buck  ▼. 
Albee,  26  Vt.,  190;  Jackson  v.  Dwight,  78  Fed.  Rep.,  899. 

This  however  does  not  mean  that  because  there  are  two  pieces  of 
paper  evidencing  one  contract,  or  because  a  prima  facie  case  may 
be  established  in  chief,  that  the  transaction  is  severable.  Although 
the  plaintiffs  offered  a  separate  note  and  mortgage  bearing  no  ille- 
gality on  their  face  to  make  out  such  prima  facie  case,  the  defend- 
ants by  showing  that  the  written  contract  was  made  concurrently 
with  the  note  and  mortgage  established  but  one  transaction  by  two 
instruments,  or  by  the  evidence  in  chief  as  well  as  in  defense.  Roby 
V.  West,  4  N.  H.,  285;  Johnson  v.  Hulings,  103  Pa.  St.,  498; 
contra,  Odessa  Tramway  Co.  v.  Wendell,  8  Ch.  D.,  243. 

Nor  would  it  be  any  the  less  severable  because  the  one  instru- 
ment relates  peculiarly  to  the  interest  and  not  to  the  principal  of 
the  debt.  This  would  affect  merely  the  amount  of  the  considera- 
tion and  not  its  weight. 

I  have  tried  in  vain  to  find  authorities  or  to  reason  out  on  prin- 
ciple what  I  believed  to  be  an  equitable  disposition  of  the  case, 
namely,  the  payment  of  the  mortgage  debt  subject  to  an  offset  of 
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all  amounts  paid  in  as  indicated  in  Carr  v.  Hamilton,  124  TJ.  S., 
— ,  and  in  Barler  v.  Bank,  50  0.  S.,  90. 

The  court  must  leave  these  parties  as  it  finds  them,  relegating 
the  plaintiffs  to  their  remedy  at  law  if  such  they  can  find  (see 
Williams  v.  Engelbrecht,  37  0.  S.,  383),  and  permitting  the  lien 
to  remain  upon  the  defendants'  property  as  a  standing  menace  to 
any  purchaser.  The  mortgagors  pray  for  general  relief  in  equity. 
They  can  not'  achieve  indirectly  what  they  could  not  directly — 
afSrmative  relief  by  injunction  or  cancellation  because  of  their 
complicity  in  the  wrong.  Jacobs  v.  Mitchell,  46  0.  S.,  606 ;  KaJin 
V.  Waiton,  supra. 

Decree  accordingly. 

C.  W.  Baker,  Miller  Outcait,  for  receivers. 

Walter  A.  DeCamp,  Swing  &  Morse,  F,  San  ford  Brown,  Prov^ 
ince  M.  Pogue,  A.  C.  Shattuck,  Philip  Roettinger,  H.  L.  Gordon, 
for  mortgagors. 


ANCESTRAL  PROPERTY  WHICH  SUFFERS  TRANSMUTATION 
LOSES  ITS  ANCESTRJU.  CHARACTER. 

[Common  Pleas  Court  of  Hamilton  County.] 

McCammon  et  al  v.  Cooper,  Trustee,  et  al. 

Decided,  April  17.  1902. 

jyescent — Ancestral  Property — Transmutations  from  Realty  to  Person' 
alty  and  Back  to  Realty. 

Property  Inherited  by  a  minor,  and  which  under  order  of  court  suf- 
fers in  the  hands  of  the  guardian  several  transmutations  from 
realty  to  personalty  and  back  to  realty,  and  at  the  minor's  death 
is  in  the  form  of  realty,  does  not  retain  its  original  character  of 
ancestral  property,  and  must  be  treated  as  an  acquisition  of  the 
minor. 
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Caldwell,  J. 

The  determinative  question  in  this  ease  is  this :  "Does  property 
inherited  by  a  minor,  and  which  suffers  at  the  hands  of  the  trus- 
tee or  guardian  of  the  minor,  under  order  of  court,  several  trans- 
mutations from  realty  to  personalty,  and  finally  prior  to  the  minor's 
death  becoming  realty,  retain  it^  original  character  of  ancestral 
property  throughout  the  period  of  such  transmutation,  and  de- 
scend under  our  statutes,  upon  the  death  of  the  minor,  as  ancestral 
property. 

The  court  is  of  the  opinion  that  the  principal  of  law  governing 
this  question  was  before  the  Supreme  Court  for  decision  in  the 
case  of  Armstrong  et  al  v.  Miller  et  al,  6  0.,  page  119.  In  this 
case  a  minor,  Innis,  inherited  lands  from  his  father,  and  the 
guardian  who  was  appointed  for  the  minor  obtained  from  the 
court  an  order  to  sell  a  portion  of  these  lands  for  the  support  and 
education  of  the  child.  Moneys  having  come  into  the  guardian's 
hands  from  the  proceeds  of  this  sale,  and  the  minor  dying  in  the 
meantime,  a  contest  ensued  between  the  brothers  and  sisters  of  the 
half-blood  of  the  deceased  minor  on  the  one  side,  and  the  brothers 
and  sisters  of  the  father  of  the  deceased  minor  on  the  other.  The 
brothers  and  sisters  of  the  father  being  the  uncles  and  aunts  of  the 
minor,  claimed  that  the  money  in  the  hands  of  the  guardiun 
should  descend  to  them  as  the  realty  which  was  the  source  of  these 
funds  would,  had  there  been  no  sale  by  the  guardian.  On  the 
other  hand  the  half  brothers  and  sisters  claimed  that  by  the  sale 
of  the  property  the  proceeds  lost  that  inheritable  quality  which 
would  attach  to  the  realty,  and  that  the  fund  should  be  distributed 
its  property  which  came  to  the  minor,  not  by  "descent,  device  or 
deed  of  gift.**  The  court  held  with  the  half  brothers  and  sisters 
and  on  page  125  say:  "The  land  became  transmuted  to  money, 
to  personal  property,  by  an  act  of  law.  As  such  it  remained  in 
the  hands  of  the  guardian.  What  the  intestate  inherited  had  been 
passed  away,  and  what  it  produced  assumefd  a  new  character. 
In  this  new  character  the  law  must  regard  it  as  an  acquisition  to 
the  intestate.'* 

Applying  this  principle  to  the  case  at  bar  in  the  real  estate 
And  title,  which  is  now  in  Cooper,  trustee,  must  be  considered  an 
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acquisition  of  the  minor,  and  would  descend,  or  rather  ascend, 
under  Section  4159,  to  the  mother  of  the  child.  There  could  be 
no  doubt  in  the  court's  mind  in  reaching  a  conclusion  in  the  case 
at  bar  in  consonance  with  the  above  decision,  were  it  not  for  the 
possible  construction  that  might  be  placed  upon  Section  4163, 
enacted  subsequently  to  the  decision  of  Armstrong  v.  Miller 
(supra) y  and  which  possibly  was  the  occasion  for  the  enactment. 
But  this  section  however,  applies  solely  to  the  personal  property 
and  its  distribution.  The  object  of  the  statute  is  to  change  the 
distribution  of  personal  property,  or  rather  moneys  which  remain 
in  the  hands  of  the  trustee,  guardian,  etc.,  which  moneys  arose 
from  the  sale  of  ancestral  real  estate,  and  it  goes  no  farther.  It 
does  not  attempt  to  follow  the  fund  outside  of  the  hands  of  such 
guardian  or  trustee,  or  to  impress  upon  the  real  estate,  purchased 
with  these  moneys,  the  same  inherital  qualities  incident  to  ances- 
tral real  estate.  Had  the  Legislature  so  desired  it  could  easily 
have  done  so,  but  it  has  not,  and  this  court  does  not  feel  called  upon 
to  enlarge  the  scope  of  this  section,  or  go  beyond  the  strict  construc- 
tion thereof  and  thus  carry  the  doctrine  of  equitable  conversion 
beyond  in  plain  terms. 

The  court  is  of  the  opinion,  therefore,  that  the  property,  the  title 
to  which  is  now  in  the  trustee,  belongs  to  the  mother  of  the  de- 
ceased minor.    Let  the  decree  be  drawn  accordingly. 

Bromwell  &  Bruce  and  Cleveland  &  Bowler,  for  plaintiff. 

Harmon,  Colstdn,  OolckmUh  <&  Hoadly,  contra. 
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THE  CLEVELAND  MAMCET  HOUSE  COMMISSION  A  VAUD  BOD Y 
UNDER  THE  NEW  MUNICIPAL  CODE. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

Slatmybr  kt  al,  as  Markbt  Housb  Commission,  v.  Spring- 
born  BT  al,  as  Board  op  Public  Sbrvicb  op 
Thb  City  op  Clbvbland. 

Decided.  July  25,  1903. 

OatutitutUmal  Law — CUusiflcation  of  Cities— A  Status  Perpetuated 
Under  the  New  Municipal  Code— A  Market  House  Commission  not 
*'01ficers'*^Appointment  Under  a  Repealed  Act  of  Doubtful  Con- 
stitutionality—Injunction— Pleading. 

1.  Want  of  capacity  to  sue  is  a  special  ground  for  demurrer,  and  should 
be  specially  assigned  when  it  is  desired  to  raise  the  question  in 
that  way. 

2  But  inasmuch  as  the  holding  of  public  office  is  a  constitutional 
right,  there  can  be  no  lack  of  capacity  to  sue  on  the  part  of  one 
who  seeks  to  prevent  an  infringement  of  his  right  in  that  regard. 

3.  Injunction  may  be  employed  by  an  incumbent  of  a  public  office  to 

protect  his  possession  against  interference,  until  the  adverse  claim- 
ant shall  have  established  his  title  by  law. 

4.  The  i^ypointment  of  persons  to  office  under  an  act  which  may  have 

been  unconstitutional  would  not  be  invalidated  by  such  unconsti- 
tutionality, where  there  has  been  a  repeal  of  the  said  act  and  the 
substitution  of  another,  which  eliminates  the  objectionable  features 
of  the  first  act,  and  provides  that  those  previously  appointed  shall 
continue  to  serve  for  the  purposes  for  which  they  were  appointed. 

6.  Members  of  a  market  house  commission,  appointed  by  the  mayor 

and  Improved  by  council  under  provision  of  an  act  of  the  Legisla- 
ture, whose  powers  must  be  exercised  under  the  supervision  and 
subject  to  the  approval  of  the  board  of  public  service,  whose  term 
of  office  ceases  with  the  completion  of  the  market  house,  and  who 
serve  without  compensation,  are  not  "officers"  within  the  contem- 
plation of  the  Constitution. 
6  It  does  not  amount  to  a  classification  of  cities  to  permit  a  commis- 
sion previously  provided  specially  for  the  city  of  Cleveland  to  con- 
tinue to  act,  and  the  provision  of  Section  216  of  the  New  Municipal 
Code  in  that  regard  is  therefore  not  open  to  constitutional  objec- 
tion. 

7.  Nor  is  this  section  rendered  unconstitutional  by  reason  of  the  fact 

that  it  perpetuates  a  status  created  by  a  previous  enactment,  which 
may  have  been  unconstitutional  but  was  never  so  declared. 
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Kennedy,  J. 

Heard  on  demurrer. 

This  is  an  action  brought  by  Henry  G.  Slatmyer,  John  Goetz  and 
Albert  G.  Daykin  as  the  Market  House  Commission  of  the  City  of 
Cleveland,  Ohio,  plaintiffs,  against'  William  J.  Springbom,  Daniel 
E.  Leslie  and  Harris  E.  Cooley,  Board  of  Public  Service  of  the 
City  of  Cleveland,  Ohio. 

The  petition  alleges  that  plaintiffs  were  appointed  members  of 
the  market  house  commission  on  or  about  the  12th  day  of  August, 
1901 ;  that  each  of  the  plaintiffs  received  a  notice  from  the  board 
of  public  service  of  said  city,  of  whitfh  a  copy  is  in  the  petition 
abolishing  in  effect  the  market  house  commission. 

The  plaintiffs  further  say  that  by  virtue  of  an  act  passed  October 
22d,  1902,  known  as  the  new  code,  the  person  or  persons  thereto- 
fore appointed  pursuant  to  an  act  passed  on  April  the  26th,  1898, 
shall  continue  to  act  for  the  purposes  for  which  he  or  they  were 
appointed,  with  the  powers  granted  in  the  act  of  October  22d, 
1902,  and  that  they  shall  continue  to  act  until  the  completion  of 
the  improvement  for  the  construction  of  which  they  were  ap- 
pointed. 

The  plaintiffs  then  allege  that  they  were  appointed  pursuant  to 
the  provisions  of  the  act  of  April  26th,  1098 ;  that  they  have  per- 
formed certain  things  in  connection  with  the  business  of  the  market 
house  commission  created  by  said  act,  and  they  now  come  into 
court  and  ask  for  an  injunction  to  prevent  the  defendants  from 
interfering  with  them  in  the  further  performance  of  their  duties. 

To  this  petition  defendants  have  interposed  a  general  demurrer 
and  in  the  brief  filed  on  behalf  of  defendants  it  is  asserted  that 
the  demurrer  should  be  sustained  for  the  following  reasons : 

I.  The  plaintiffs  are  without  legal  capacity  to  sue. 

II.  The  act  of  April  26th,  1898,  was  unconstitutional. 

III.  Section  216  of  the  act  of  October  22d,  1902,  in  so  far  as  it 
relates  to  the  market  house  commission  is  unconstitutional. 

IV.  The  action  taken  by  the  board  of  public  service  is  within 
their  legal  authority  and  power. 

The  first  point  made  on  demurrer  is,  that  the  plaintiflfe  are 
without  legal  capacity  to  sue,  and  might  be  disposed  of  by  saying 


NISI  PRIUS  REEORTS— NEW  SERIES.  159 

1903.  ]  Slatmyer  et  al  v.  Springborn  et  al. 

that  it  is  not  embraced  by  the  demurrer  of  the  defendants.  The 
defendants  have  filed  in  this  case  a  general  demurrer.  Want  of 
capacity  to  sue  is  a  special  ground  of  demurrer  and,  to  be  raised 
in  that  way,  should  be  specially  assigned. 

48  0.  S.,  559:  *  *  *  "when  want  of  capacity  is  relied  on 
by  the  defendant  as  an  objection  to  the  maintenance  of  the  action 
by  the  plaintiff,  it  should  be  made  by  demurrer  or  answer,  and 
when  taken  by  demurrer  it  should  be  specially  assigned.*' 

Kinkead  in  his  work  on  Code  Pleadings,  says,  on  page  212 :  'It 
can  not  be  raised  under  any  of  the  other  grounds  as  that  the  facts 
do  not  constitute  a  cause  of  action;"  and  cites  the  case  of  Saxton  v. 
Seiberling,  48  0.  S.,  554. 

But  I  think  if  it  were  properly  raised,  it  is  not  well  taken.  It 
is  the  right  of  every  person  to  hold  oflBce  and  accept  employment, 
either  public  or  private,  whether  the  office  be  merely  hgporary  or 
carries  with  it  a  salary.  Any  denial  or  infringement  of  tliat  right 
is  an  attack  upon  the  constitutional  rights  of  the  citizen;  and,  if 
it  be  true  that  there  is  a  remedy  for  every  wrong,  the  citizen,  whose 
rights  are  thus  invaded,  should  have  redress. 

In  the  petition  filed  in  this  case,  plaintiffs  aver  that  they  are 
residents  of  Cleveland,  and  that  they  constitute  the  market  house 
commission. 

Allegation  is  then  made  that  they  were  appointed  members  of 
said  commission.  The  first  statement  shows  their  status;  the 
second  refers  to  them  as  individuals. 

It  is  next  alleged  that  they  severally  subscribed  the  oaths  of 
oflice,  gave  bond,  and  entered  upon  the  performance  of  their  du- 
ties.   Here  again  they  refer  to  themselves  as  individuals. 

Averment  is  then  made  of  the  nature  and  character  of  the  duties 
enjoined  upon  them  by  law.  This  is  followed  by  an  allegation 
that  the  defendants  acting  in  their  public  capacity,  are  attempting 
to  interfere  with  the  plaintiffs  acting  in  their  public  capacity  and 
to  prevent  them  from  doing  those  things  which  they  are  author- 
ized to  do  by  law  and  which  it  is  their  individual  right  to  do  if 
they  will. 

It  is  well  settled  in  this  state  that  the  remedy  by  injunction 
may  be  employed  by  the  incumbent  of  a  public  office  to  protect 
his  possession  against  the  interference  of  an  adverse  claimant  whose 
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title  is  in  dispute,  until  the  latter  shall  establish  his  title  in  law. 
47  0.  S.,  572;  57  0.  S.,  374. 

In  the  cases  just  cited,  the  Supreme  Court  clearly  makes  it  the 
duty  of  the  lower  courts  to  grant  an  injunction  to  restrain  those 
claiming  the  right — in  this  case  the  board  of  public  service,  until 
they  shall  establish  their  title  in  law. 

It  is  said  in  High  on  Injunctions,  Sec.  1315 : 

^*While  courts  of  equity  uniformly  refuse  to  interfere  by  the  ex- 
ercise of  their  preventive  jurisdiction  to  determine  questions  relat- 
ing to  the  title  to  office,  they  frequently  recognize  and  protect  the 
possession  of  ojQBcers  de  facto  by  refusing  to  interfere  with  their 
possession  in  behalf  of  adverse  claimants,  or,  if  necessary,  by  pro- 
tecting such  possession  against  the  interference  of  such  claimants. 
♦  ♦  *  Thus  the  officers  de  facto  of  a  school  district  may  re- 
strain persons  claiming  to  be  officers  de  jure  but  who  are  not  in 
possession  from  ta-king  possession  of  the  school  house  and  from 
interfering  with  plaintiffs  in  their  employment  of  teachers  and 
in  their  maiftigement  of  school  affairs,  and  this,  notwithstanding 
the  fact  that  the  defendants  thus  enjoined  claimed  to  be  the  legally 
elected  officers." 

In  the  case  of  Stenglein  v.  Saginaw,  Circuit  Judge,  128  Mich., 
440,  it  is  held  that : 

^*TVhile  title  to  a  public  <ffice  can  not  be  determined  in  a  courl 
of  chancery,  it  is  within  the  discretionary  power  of  that  court  to 
issue  an  injunction  protecting  the  possession  of  a  de  facto  officer 
against  the  interference  of  an  adverse  claimant  until  the  latter 
shall  have  established  his  right  to  the  office  in  a  proper  proceeding.'' 

In  City  of  Huntington  v.  Cast  et  al,  149  Ind.,  255,  injunction 
was  sought  to  prevent  an  alleged  illegally  created  board  from  taking 
charge  of  the  property  of  the  police  department.  It  was  argued 
that  this  was  a  controversy  with  reference  to  the  rights  to  hold 
office  and  hence  that  quo  warranto  and  not  injunction  was  the 
proper  remedy.  But  the  court  held  that  if,  as  averred,  the  de- 
fendants were  unlawfully  proceeding  to  take  possession  of  the 
police  property  of  the  city,  those  in  possession  before  might  protect 
themselves  from  such  invasion  of  their  rights  by  injunction  and  by 
enjoining  those  who  sought  to  wrest  from  them  such  possession 
until  authority  to  do  so  was  first  shown. 
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In  Guillotte  v.  Poincy,  41  La.  Ann.,  333,  it  was  held  that  pro- 
ceedings by  injunction  can  not  be  used  as  a  means  of  determining 
disputed  title  to  office,  but  they  may  be  properly  used  to  protect 
the  possession  of  officers  de  facto  against  the  interference  of  claim- 
ants whose  rights  to  discharge  the  duties  of  such  office  are  dis- 
puted, until  such  claimants  shall  establish  the  title  at  law. 

The  court  says: 

''The  claimant  can  not  take  the  law  in  his  own  hands  and,  with 
the  assistance  of  others,  practically  oust  the  incumbent  in  advance 
of  Judicial  determination  of  the  disputed  right,  and  he  and  such 
others  may  be  properly  enjoined  from  such  interference  until  the 
dispute  shall  be  judicially  settled,'' 

The  second  claim  in  support  of  the  demurrer  is  that  the  act  of 
April  26th,  1898,  which  created  the  market  house  commission,  was 
unconstitutional  in  that  it  conferred  corporate  powers  by  a  special 
act,  to-wit,  that  it  authorized  the  issuance  of  bonds  and  the  levying 
of  taxes  upon  the  property  within  the  municipal  corporation.  But 
plaintiffs  claim  no  rights  under  that  law,  and  their  duties  are 
neither  defined  nor  prescribed  by  that  law.  Whatever  powers  they 
have  are  derived  wholly  and  solely  from  the  law  of  October  22d, 
1902.  So  that  the  court  is  unable  to  preceive  how  the  validity 
or  invalidity  of  the  act  of  April  26th,  1898,  can  affect  the  rights 
or  duties  of  the  plaintiffs  if  they  do  not  derive  their  powers  there- 
from, especially  when  we  consider  that  that  act  had  been  repealed 
and  had  no  existence  at  the  time  of  the  commencemnt  of  this  suit. 

The  power  of  the  General  Assembly  to  pass  a  special  act  in  which 
no  corporate  powers  are  conferred,  can  not,  I  think,  be  questioned; 
and  if  this  be  true,  would  a  court  be  justified  in  holding  that  be- 
cause persons  had  at  one  time  been  invested  with  corporate  powers, 
by  a  special  act  they  were  not  entitled  to  public  office  after  that 
act  has  been  repealed  and  the  objectionable  powers  taken  away? 
I  think  not.    Such  contention  seems  to  me  unreasonable. 

The  third  point  urged  in  support  of  the  demurrer  is  that  the 
act  of  October  22d,  1902,  is  unconstitutional  in  so  far  as  it  relates 
to  the  market  house  commission ;  and  this  is  urged  on  two  grounds : 
1st,  that  it  is  the  exercise  of  the  appointing  power  by  the  Legisla- 
ture and  in  contravention  of  Article  II,  Section  27  of  the  Constitu- 
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tion;  2d,  that  it  contravennL  Article  XII,  Section  1,  in  that  it  is  a 
special  act  conferring  corporate  powers. 

Article  II,  Section  27  of  the  Constitution  prohibits  the  Legisla- 
ture from  appointing  oflBcers.  It  follows  then,  that,  if  the  plaintiffs 
are  oflBcers,  under  the  Constitution,  there  has  been  a  violation  of 
its  commands.  And  if  they  are  not  officers,  as  contemplated  by 
the  Constitution,  the  first  proposition  must  fall  because  there  has 
been  no  violation  of  its  commands. 

Section  216  of  the  act  of  October  22d,  1902  (omitting  certain 
parts  not  pertinent  to  this  case),  reads  as  follows: 

''Whenever  any  city  has  in  contemplation  or  process  of  construc- 
tion, any  market  house  or  houses,  or  public  hall  in  connection  there- 
with, the  directors  of  public  service  may  provide  for  the  employ- 
ment of  three  citizens  of  such  city,  to  be  named  by  them,  who  shall 
constitute  a  commission,  which  shall  have  power,  subject  to  the 
approval  of  the  directors  of  public  service,  to  contract,  in  the  name 
of  such  city,  for  and  supervise  the  building  and  furnishing  of,  any 
market  house  or  houses  or  public  hall  in  connection  therewith, 
*  ♦  ♦  provided  ♦  ♦  *  that  any  person  or  persons  here- 
tofore appointed  pursuant  to  the  provisions  of  an  act  entitled  'An 
act  relating  to  market  houses  in  cities  of  the  second  grade  of  the 
first  class,^  passed  April  26th,  1898,  or  by  whatever  authority  for 
the  purpose  provided  herein,  shall  continue  to  act  for  the  pur- 
poses for  which  he  or  they  were  appointed,  with  the  powers 
herein  granted  and  no  others,  until  the  completion  of  the  improve- 
ment in  connection  with  which  they  were  appointed,  and  there- 
upon the  work  so  completed  shall  be  turned  over  to  the  proper  au- 
thority of  the  municipality.^^ 

A  consideration  of  the  duties  of  plaintiflEs  specified  and  author- 
ized by  this  section,  discloses ; 

1st.  That  an  act  had  been  passed  in  1898  relative  to  market 
houses  in  Cleveland. 

2d.  That  any  person  appointed  thereunder  should  continue  to 
act  for  the  purposes  provided  therein  but  their  powers  were  limited 
by  the  act  of  1902,  all  of  which  powers  must  be  exercised  under  the 
supervision  of,  and  subject  to,  the  approval  of  the  board  of  public 
service. 

3d.  That  when  the  market  house  is  completed,  the  commission 
ceases  to  exist. 
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The  question  to  be  answered  then,  is :  Are  such  officials,  having 
ench  powers  and  duties,  with  such  limitations,  and  acting  under 
the  supervision  of  the  board  of  public  service,  public  officers  in 
contemplation  of  the  Constitution? 

In  the  case  of  State  v.  Kennon,  7  0.  S.,  663,  Judge  Brinkerhoff 
says: 

*n^e  conclude,  therefore,  first,  that  the  selection  and  designation, 
hy  name,  of  the  defendants,  by  the  General  Assembly,  to  exercise 
continuously,  and  as  a  part'  of  the  regular  and  permanent  adminis- 
tration of  the  government,  important  public  powers,  trusts  and 
duties,  is  an  appointment  to  office/' 

Clearly  the  members  of  the  market  house  commission  do  not  fall 
within  this  definition.  They  are  not  designated  by  name ;  are  not 
regular  and  permanent  officials,  and  can  not  perform  their  duties 
continuously,  for,  when  the  market  house  is  completed,  their  com- 
mission ceases  to  exist 

In  21  0.  S.,  pages  50  and  51,  the  court  has  declared  that  the 
word  ''offices,'*  as  used  in  the  Constitution,  "can  not  be  regarded 
as  -comprehending  more  than  such  offices  as  may  be  created  to  aid 
in  the  permanent  administration  of  the  government.  It  can  not 
include  all  the  agencies  which  the  General  Assembly  may  authorize 
municipal  and  other  corporations  to  employ  for  local  and  tempo- 
rary purposes.  These  trustees  have  no  connection  with  the  gov- 
ernment of  the  state,  or  of  any  of  its  subdivisions.  They  have 
nothing  to  do  with  the  general  protection  and  security  of  persons 
or  property.  Their  sole  duty  is  to  procure  and  superintend  the  con- 
struction of  a  particular  road,  *  *  ♦  and  when  this  shall  have 
been  done,  so  far  as  appears  from  the  act,  their  functions  end.'' 

Afi  their  powers  and  duties  are  defined  in  Section  216  of  the 
act  of  October  22d,  1902,  it  does  not  appear  that  these  plaintiffs 
have  anything  to  do  with  the  general  security  or  protection  of  per- 
sons or  property;  that  they  have  any  administrative  functions  for 
such  purposes  or  that  they  are  permanent  officers,  and  hence  are 
not  officers  in  contemplation  of  the  Constitution. 

The  case  just  cited  was  approved  in  49  0.  S.,  431,  The  Soldiers* 
Monument  case. 

The  Supreme  Court,  in  State  v.  Jennings,  57  0.  S.,  415,  has 
defined  who  are  and  who  are  not  public  officials.  There  the  court 
sav^: 
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^To  constitute  a  public  office  against  the  incumbent  of  which 
quo  warranto  will  lie,  it  is  essential  that  certain  independent  public 
duties,  a  part  of  the  sovereignty  of  the  state,  should  be  appointed  to 
it  by  law,  to  be  exercised  by  the  incumbent,  in  virtue  of  his  election 
or  appointment  to  the  office,  thus  created  and  defined,  and  not  as  a 
mere  employe  as  subject  to  the  direction  and  control  of  some  one 
else." 

In  the  case  before  us  these  plaintiffs  do  not  have  unlimited  and 
discretionary  powers  in  the  construction  of  the  market"  house.  They 
are  the  mere  agents  of  the  board  of  public  service  and  their  acts 
must  conform  to  and  be  regulated  by  that  board. 

Again,  in  State  v.  Halliday,  61  0.  S.,  171,  the  court  says  on 
page  172 : 

"The  distinguishing  characteristic  of  a  public  officer  is,  that  the 
incumbent,  in  an  independent  capacity,  is  clothed  with  some  part  of 
the  sovereignty  of  the  state,  to  be  exercised  in  the  interest  of  the 
public  as  required  by  law.  The  office  must  be  of  a  continuous 
character  as  opposed  to  a  temporary  employment,  though  the  time 
be  divided  into  terms  to  be  filled  by  election  or  appointment  in 
accordance  with  the  genious  of  our  system  of  government ;  and  a 
bond  and  an  oath  of  office  are  generally,  though  not  always,  re- 
quired for  the  faithful  performance  of  the  duties  of  the  incumbent ; 
and  compensation  is  made  either  by  salary  or  fees,  or  both." 

Clearly  these  plaintiffs  do  not  come  within  this  definition  of  the 
Supreme  Court,  because  they  are  not  in  an  independent  capacity, 
clothed  with  any  part  of  the  sovereignty  of  the  state,  and  their 
office  is  not  of  a  continuous  character,  and  they  receive  no  compen- 
sation for  their  services. 

In  State  v.  Pugh,  43  0.  S.,  98,  the  court  says : 

*The  act  under  consideration  employs  the  statutory  designation 
of  this  board,  and,  giving  to  the  language  Tieretofore  appointed' 
that  liberal  and  reasonable  construction  to  which  it  is  entitled,  we 
have  no  difficulty  in  construing  this  provision  to  have  reference  to 
that  board  of  trustees  of  the  sinking  fund  in  office  in  the  city  of 
Columbus  at  the  time  of  the  taking  effect  of  the  act,  and  not  to  its 
members  as  individuals. 

"If  we  are  right  in  this  view,  it  follows  that,  instead  of  appoint- 
ing these  trustees,  the  General  x\ssembly  has  simply  clothed  them 
with  additional  powers  and  duties.  That  this  is  not  the  exercise 
of  the  appointing  power  by  the  General  Assembly  is  now  too  firmly 
established  to  be  called  in  question."    State  v.  Judges,  21  0.  S.,  1; 
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Walker  v.  Cincinnati,  21  0.  S.,  14;  State  v.  Covington,  29  0. 
S.,  116. 

Again,  in  10  C.  C,  376  to  392,  in  which  the  question  involved 
was  the  character  of  a  building  committee  which  was  to  act  with 
the  county  commissioners  in  building  a  court  house  and  which 
approaches  very  closely  the  point  we  are  considering,  it  was  held, 
that  the  building  committee  did  not  possess  either  character  or 
qualification  of  public  officers.    On  page  392,  the  court  says : 

"While  they  exercise  powers  which  are  exercised  by  public  officers^ 
they  do  not  have  the  continuity  of  office  which,  it  seems  to  us,  is 
necessary  to  constitute  and  make  them  public  officers.  They  are 
appointed  for  a  definite  purpose  and  when  that  purpose  is  carried 
out  and  that  duty  performed,  their  rights  and  duties  terminate.*' 

Applying  the  principles  discussed  and  the  questions  decided  by 
the  higher  courts  of  our  own  state  to  the  case  before  us,  I  can 
reach  no  other  conclusion  than  that  the  Legislature  did  not  attempt 
to  exercise  the  appointing  power,  and  that  Section  216  of  the  act 
of  October  2d,  1902,  is  not  for  that  reason  unconstitutional. 

It  is  contended  by  the  defendants,  that  to  permit  any  commis- 
sion to  continue,  amounts  to  a  classification.  But,  in  the  case  of 
State  V.  Pugh,  43  0.  S.,  98,  the  court  says : 

'Tjocal  and  special  legislation  is  not  forbidden  by  the  Constitu- 
tion. It  plainly  requires  that  all  laws  K)f  a  general  nature  shall  have 
a  uniform  operation  throughout  the  state,  but  it  does  not  require 
that  all  acts  of  the  General  Assembly  shall  be  of  a  general  na- 
ture." 

Hence  the  Legislature  had  full  power  to  provide  by  a  special  act 
for  local  needs  so  long  as  it  did  not  confer  corporate  powers. 

These  plaintiffs  have  no  corporate  powers  conferred  upon  them. 
They  are  merely  agent's  exercising  powers  delegated  to  them,  so  to 
speak,  by  the  board  of  public  service,  which  board  is  said  to  be  the 
chief  administrator  of  authority  in  the  city,  and  whose  approval 
is  absolutely  essential  to  the  validity  of  every  act  of  the  market 
house  commission. 

This  contention  as  to  classification,  I  think,  can  not  be  main- 
tained. 

It  is  also  contended  by  counsel  for  defendants,  that  Section  216 
is  likewise  unconstitutional  as  being  an  attempt  on  the  part  of  the 
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General  Assembly  to  perpetuate  the  stcUus  created  by  previous 
unconstitutional  enactment.  This  seems  to  me  to  beg  the  question, 
by  as&uming  as  though  proved:  1st,  that  an  act  of  the  General 
Assembly,  duly  enacted,  purporting  to  establish  an  office  which  the 
assembly  has  power  to  establish,  may  be  treated  as  a  nullity  before 
it  has  been  declared  invalid  by  a  court  of  competent  jurisdiction 
in  a  proper  case ;  and,  2d,  that  the  question  of  constitutionality  can 
be  raised  in  the  manner  attempted  by  these  defendantls. 

That  a  collateral  attack  can  not  be  made  upon  the  law  to  determ- 
ine its  constitutionality  is  too  firmly  settled  in  Ohio  to  be  ques- 
tioned at  this  time. 

It  is  also  claimed  by  the  defendants  that  Section  216  of  the  code 
is  similar  to  the  Cincinnati  curative  law  in  attempting  to  cure  the 
unconstitutional  defects  in  the  so-called  fifty-year  franchise  in  the 
city  of  Cincinnati.  I  can  not  see  any  similarity  between  the  two. 
In  the  first  case,  the  Cincinnati  law  had  been  judicially  determined 
and  declared  unconstitutional  at  the  time  of  the  passage  of  the  act 
of  October  22d,  1902.  The  curative  act,  so-called,  simply  sought  to 
give  validity  to  an  act  which  had  already  been  declared  invalid — ^to 
bring  into  life  again  a  thing  which  had  already  been  pronounced 
dead  and  was  buried. 

The  law  of  April  26th,  1898,  creating  the  market  house  commis- 
sion, had  never  been  judicially  considered  and  never  declared  un- 
constitutional. In  the  latter  case,  there  was  an  existing  presump- 
tion of  validity  when  Section  216  became  a  law,  which  presump- 
tion must  stand  until  its  invalidity  is  judicially  declared.  There 
was  no  such  presumption  in  the  Cincinnati  case. 

In  the  curatice  law  the  purpose  was  to  remedy  the  defects  of  the 
original  fifty-year  franchise  law. 

In  the  present  case  there  is  no  attempt  to  remedy  or  to  correct 
anything. 

The  law  of  1898  is  expressly  repealed.  The  curative  law  sought 
to  remedy  or  amend  something  done  in  the  past,  and  was,  there- 
fore, retroactive  in  its  operation.  But  Section  216  looks  toward 
the  future,  towards  the  continuance  of  the  market  house  commis- 
eion,  and  operates  in  the  future. 

For  these  reasons,  therefore,  the  demurrer  is  overruled. 

Goulder  &  Holding,  for  plaintiffs. 

Newio7i  D.  Baker  and  Estep,  Payer  ct-  Carey,  for  defendants. 
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]K>WBR  TO  A  WIDOW  PAKTAKES  IN  INTEREST 
EARNED. 

[Probate  Court  of  Hamilton  Ck>unty.] 

Estate  of  George  W.  Arnold,  Sr.,  Deceased. 

Decided,  June  21,  1902. 

Dower  to  the  widow  of  a  decedent  partakes  in  interest  earned  by 
funds  belonging  to  the  estate  while  in  the  hands  of  the  executor. 

NiPPERT,  J. 

Hon.  Howard  Perrig,  sitting  in  this  court,  has  already  decided 
that  a  credit  in  the  account  of  the  executor,  of  the  cash  value  o£ 
the  dower  of  Hannah  B.  Arnold,  widow  of  George  W.  Arnold,  Sr., 
to  the  amount  of  $1,533,  was  a  proper  credit. 

The  question  now  before  the  court  is  whether  or  not  interest  can 
be  charged  on  the  amount  representing  her  dower,  to-wit,  $1,533, 
which  came  into  the  hands  of  the  executor  from  the  sale  of  real 
estate  on  February  13^  1895,  and  which  was  distributed  by  him 
on  October  20,  1901. 

The  executor  of  the  last  will  and  testament  of  George  W.  Arnold, 
Sr.,  deceased,  held  this  money  aiwaiting  the  decision  of  the  Su- 
preme Court,  in  the  matter  of  setting  aside  the  election  of  the 
widow  of  said  George  W.  Arnold,  Sr.,  deceased  —  Hannah  B. 
Arnold.  This  money  was  a  part  of  the  assets  of  said  estate,  said 
assets  consisting  of  $10,511.09  in  cash,  of  which  amount  the  sums 
of  $1,593.42  was  interest  collected  by  the  executor;  two  outstand- 
ing notes  of  $1,908.33  each,  and  two  outstanding  notes  of  $122 
each. 

There  can  be  no  doubt  but  that  the  amount  of  the  value  of  the 
dower  partakes  in  the  interest  collected  by  the  executor  on  the 
above  four  notes,  and  shares  in  it  pro  rata  with  those  parts  of 
the  fund  to  which  other  claimants  are  entitled.  The  total  fund 
in  the  hands  of  the  executor  in  this  case,  according  to  the  account 
filed  November  30.  1901,  not  counting  the  interest  on  the  notes, 
amounted  to  $12,978.33,  and  consisted  of  the  following  items : 
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Cash  on  hand $  8,917.67 

2  notes  of  Hannah  B.  Arnold  $1,908.33  each.       3,816.66 
2  notes  of  Johanna  Arnold  $122  each 244.00 

Total   $12,978.33 

Of  this  sum  the  amount  of  the  value  of  the  dower,  to-wit, 
$1,533,  is  about  one-eighth  part,  or  more  correctly,  118-1000  part. 
The  interest  earned  by  the  executor  is  $1,593.42  and  the  amount 
of  the  value  of  the  dower  is  entitled  to  118-1000  of  this  interest, 
which  is  equal  to  the  amount  of  $188.  The  executor,  George  W. 
Arnold,  should  have  paid  to  Daniel  Dreyfoos,  administrator  of 
Hannah  B.  Arnold,  deceased,  besides  her  dower,  this  amount  of 
interest  and  not  the  amount  of  $615.75. 

If  none  of  the  assets  in  the  hands  of  George  W.  Arnold,  executor 
of  the  estate  of  George  W.  Arnold,  Sr.,  deceased,  had  borne  in- 
terest, the  amount  of  the  value  of  the  dower  which  was  a  part  of 
these  assets,  would  not  have  been  entitled  to  interest'.  If  the  ex- 
ecutor had  allowed  interest  on  this  part  of  the  assets  representing 
the  dower,  without  having  taken  in  any  interest,  he  would  have 
had  to  subtract  the  amount  of  this  interest  from  other  parts  of 
the  fund  in  his  hands,  and  this  would,  be  injustice  to  those  who 
were  entitled  to  these  other  parts,  whoever  they  may  be.  But,  as 
the  executor  had  taken  in  a  certain  amount  of  interest,  that  part 
of  the  fund  which  represents  the  dower  value  stated  above,  shares 
pro  rata  in  this  interest  with  the  other  parts  of  the  fund  to  which 
the  other  claimants  are  entitled. 

Swing  &  Morse,  for  executor. 

Thomas  H,  Kelley,  John  D,  Follett  and  Charles  Follett,  for  ex- 
ceptors. 
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PROVISIONS  FOR  ABATING  THE  SMOKE  NUISANCE  UNDER 
THE  NEW  MUNICIPAL  CODE. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

City  op  Cincinnati,  by  Solicitor,  v.  William  P.  Oass,  Supeb- 
VI8ING  Bngineeb,  et  al. 

Decided,  June  8,  1903. 

BfMke  Ahatement^Department  and  Offlcer  for  Becurinff'-^ectUm  7  of 
DiviHon  2  and  Section  223  of  the  New  Municipal  Code. 

L  The  creation  of  a  supervising  engineer's  department  and  the  office 
of  supervising  engineer  is  a  proper  exercise  of  the  power  vested  in 
council  by  Section  7  of  Division  2  of  the  new  Municipal  Code. 

2.  In  the  absence  of  specific  direction  in  the  ordinance  adopted  by  coun- 
cil, creating  a  supervising  engineer's  department  and  the  office  of 
supervirtng  engineer,  the  appointment  of  such  engineer  is  imposed 
by  Section  223  of  the  new  Municipal  Code  upon  the  mayor. 

HOSEA,  J. 

Heard  on  demiurrep  to  petition. 

Suit  is  brought  on  request  of  a  tax-payer  alleging  the  passage 
of  an  ordinance  on  May  4th,  1903,  creating  a  "supervising  engi- 
neer's department  to  regulate  and  compel  the  consumption  of 
smoke,  and  to  prevent  injury  and  annoyance  therefrom,"  within 
the  corporate  limits  of  Cincinnati.  The  ordinance  provides  for  a 
supervising  engineer  and  a  stenographer;  fixes  their  terms  of  of- 
fice and  c(xnpenfietion ;  defines  their  authority  and  duties ;  declares 
the  emission  of  smoke  under  certain  conditions  to  be  a  nuisance 
and  a  misdemeanor;  prescribes  the  punishment  therefor;  and  speci- 
fies further  duties  of  the  supervising  engineer  in  relation  to  the 
prosecution  thereof;  and  also  the  duties  of  the  mayor  in  the  same 
connection. 

He  petition  alleges  the  appointment,  by  the  mayor,  of  Wiliam 
F.  Gass  as  such  supervising  engineer ;  and  claims  that  the  creation 
of  the  department,  the  appointment  of  the  said  incumbent,  and 
the  proposed  expenditure  of  funds  in  pursuance  of  the  ordinance, 
are  unauthorized  by  the  laws  of  Ohio;  and  alleges  that  neither 
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said  laws  nor  the  ordinance  in  question  provide  by  whom  such 
appointment"  shall  be  made;  and  that  the  ordinance  involves  a 
misapplication  of  the  funds  of  said  city;  and  that  any  action  by 
said  supervising  engineer  would  be  an  abuse  of  the  corporate  power 
of  the  city. 

Predicated  upon  these  allegations,  the  court  is  asked  to  enjoin 
said  Gass  from  any  action  or  expenditures,  as  supervising  engineer, 
under  said  ordinance;  and  enjoining  the  auditor  from  approving 
any  order  for  funds,  or  drawing  any  warrant  upon  the  city  treas- 
urer, by  virtue  of  said  ordinance. 

The  suit  involves  no  question  of  constitutional  power  as  to  any 
specific  law,  but  questions  the  legal  authority  of  council  to  pass 
the  ordinance,  and  the  power  of  the  mayor  to  appoint  under  the 
ordinance  as  passed. 

The  power  exercised  by  council  in  the  premises,  is  derived  from 
the  Municipal  Code,  passed  by  the  General  Assembly  of  Ohio  at 
the  extraordinary  session  of  1902  (96  0.  L.,  20),  'To  provide  for 
the  organization  of  cities,^*  etc.  Division  2  of  this  act,  under  the 
head  of  "General  Powers"  (Section  7),  provides  as  follows: 

''AH  municipal  corporations  shall  have  the  following  general 
powers,  and  council  may  provide  by  ordinance  or  resolution  for 
the  exercise  and  enforcement  of  the  same." 

Following  is  a  list  of  powers  of  a  varied  character  such  as  are 
or  may  properly  be  delegated  to  and  exercised  by  municipal  cor- 
porations, some  having  relation  to  restraints  upon  the  conduct  of 
individuals  in  the  interest  of  general  peace  and  good  order;  others 
to  protection  from  nuisances  and  annoyances;  others  to  regula- 
tions of  business,  transportation,  etc.;  and  still  others  to  health, 
public  improvements  and  public  morals ;  all,  however,  falling  with- 
in the  domain  of  the  police  powers  of  a  state  or  municipality  as 
commonly  recognized  and  upheld  by  courts  of  law. 

Among  these  general  powers  thus  conferred,  is  the  following : 

"(3)  To  prevent  injury  or  annoyance  from  anything  dan- 
gerous, offensive,  or  unwholesome;  to  cause  any  nuisance  to  be 
abated;  and  to  regulate  and  compel  the  consumption  of  smoke, 
and  prevent  injury  and  annoyance  from  the  same;  and  to  regu- 
late and  prohibit  the  use  of  steam  whistlcv^." 
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It  is  manifest  that  the  ordinance  in  question  is  drawn,  primarily, 
under  and  by  virtue  of  this  grant  of  power,  coupled  with  the  power 
to  provide  by  ordinance  for  its  enforcement  and  exercise,  which 
latter  is  perhaps  implied  in  the  former. 

The  first  question  for  determination,  then,  is :  Whether  the  crea- 
tion of  a  "supervising  engineer's  department,"  and  of  the  office  of 
"supervising  engineer,''  is  a  proper  exercise  of  the  power  vested 
in  council  by  the  law  quoted. 

Obviously,  the  "department"  and  the  "office"  thus  created,  were 
intended  to  constitute  the  agency  deemed  appropriate  by  the  coun- 
cil for  "regulating  and  compelling  the  consumption  of  smoke," 
etc.;  and,  if  we  consider  the  nature  of  the  various  other  powers 
vested  in  the  municipality  by  the  act  in  question,  we  see  that 
very  many  require  special  agencies  for  their  due  exercise  and  en- 
forcement. 

To  the  great  agencies — ^the  police  department,  fire  department, 
board  of  health,  and  B.  of  P.  S. — ^many  of  these  duties  are  as- 
fiifirned;  but  others  require  the  creation  of  special  agencies,  such 
as  market  master,  building  inspector,  city  weigher,  water  work» 
department,  platting  commission,  superintendent  of  parks,  etc.,  by 
wha.tever  name  they  may  be  callf^. 

The  general  principle  applicable  to  the  case  in  hand  hns  htn^n 
long  settled,  under  the  federal  Constitution,  namely:  that  w^'tbiTi 
the  range  of  subjects  committed  to  its  care,  the  legislative  authoritv 
mav  adopt  whatever  means  it  deems  proper,  which  may  tend  M 
irive  effect  to  the  general  provisions  of  the  fundamental  law.  A* 
was  said  by  Chief  Justice  Marshall  in  the  early  case  of  Fisher  ▼. 
bliQhi  (2  Cranch  E.,  396) : 

"It  would  be  incorrect,  and  would  produce  endless  difficulties,  if 
the  opinion  should  be  maintained  that  no  law  was  authorized  which 
firas  not  indispensably  necessary  to  give  effect  to  a  specified  power. 
Where  various  systems  might  be  adopted  for  that  purpose,  it  mignt 
De  said,  with  respect  to  each,  that  it  was  not  necessary  because 
che  end  might  be  obtained  by  other  means.  Congress  must  possess 
the  choice  of  means  which  are  in  fact  conducive  to  the  exercise 
of  a  power  granted  by  the  Constifution/' 

This  question  was  further  considered  in  McCuUoch  v.  The  State 
of  Maryland  (4  Wheaton  R.,  316),  upon  a  most  elaborate  presenta- 
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tion  by  some  of  the  ablest  advocates  in  the  nation^  including  Web- 
ster, Pickney  and  Wirt;  and  ;he  decision  of  CSiief  Justice  Maishall 
has  always  been  regarded  as  a  masterpiece.  Among  other  things 
lie  said: 

''We  think  the  sound  construction  of  the  Constitution  must  allow 
to  the  national  Legislature  that  discretion  with  respect  to  the  means 
by  which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  duties  assigned  to  it  in 
the  manner  most  beneficial  to  the  people.  Jjet  the  end  be  legiti- 
mate, let  it  be  within  the  scope  of  the  Constitution,  and  all  means 
which  are  appropriate — ^which  are  plainly  adapted  to  that  end — 
which  are  not  prohibited,  but  consist  with  the  letter  and  spirit  of 
the  Constitution,  are  constitutional/' 

The  doctrine  thus  established  by  these  and  a  multitude  oi  later 
cases  in  federal  and  state  courts,  is  so  manifestly  just  and  so  benefi- 
cient  in  its  operation,  as  to  command  acceptance  and  application 
wherever  kindred  conditions  exist.  The  grante  of  power  in  the 
code  are — as  in  the  federal  Constitution — ^by  enumeration  and  not 
by  definition;  and,  in  the  particular  grant  under  consideration,  the 
nature  of  the  requirement,  viz. :  'To  regulate  and  compel  the  con- 
sumption of  smoke  and  prevent  injury  and  annoyance  from  the 
same''  is  sucli  as  may  well  demand  the  exclusive  time  and  attention 
of  a  skilled  expert — ^not  only  because  of  the  magnitude  of  the  evil  in 
large  cities  like  this,  but,  by  reason  of  the  inherent  difficulty,  in 
the  present  state  of  scientific  knowledge,  of  applying  that  knowl- 
edge consistently  with  economic  conditions,  to  the  accomplishment 
of  the  obvious  intent  of  the  law.  The  court  must  take  judicial 
knowledge  of  the  fact  that  the  problem  of  smoke  prevention — 
which  is  the  thing  contemplated  oy  the  law — ^is  one  that  has  lor 
many  yeais  taxed  the  thought  and  skill  of  engineers  and  scientific 
experimenters  throughout  the  civilized  world,  With  but  little  pro- 
gress in  a  direction  ni  all  respects  satisfactory,  or  that  has  brought 
forth  methods  and  appliances  applicable  to  existing  conditions., 
and  consistent  with  cheap  manufacturing  production  upon  which 
so  much  of  our  material  prosperity  depends. 

Under  such  conditions — ^under  a  law  committing  the  subject  in 
general  terms  to  the  legislative  branch  of  the  municipal  govern- 
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ment — and  with  only  the  question  of  appropriateness  of  means  se- 
lected— open  to  judicial  interference,  I  can  not  but  hold  that  the 
creation  of  a  department  or  bureau  of  the  municipal  government, 
for  accumulating  information  upon  this  subject,  and  the  creation 
of  a  continuing  oflSce  with  such  compensation  as  may  secure  au 
incumbent  possessing  the  requisite  ability  to  understand  and  keep 
m  touch  with  the  progress  of  the  world  in  this  direction,  and  gather 
and  digest  the  results  achieved  elsewhere  for  the  benefit  of  the  com- 
munity he  serves,  is  a  reasonable  and  appropriate  means  plainly 
and  well  adapted  to  the  end  contemplated  in  the  initial  grant  of 
power,  and  in  consonance  with  the  letter  and  spirit  of  the  code. 

'i*ne  remaining  question  has  relation  to  the  power  of  the  mayor 
w  appoint,  in  the  absence  of  a  specific  direction  in  the  ordinance. 

The  mayor  is  the  executive  head  of  the  municipality,  and  his 
duty,  generally,  is  to  see  to  the  proper  execution  of  ordinances. 
While,  under  the  code,  the  executive  power  is  vested  in  the  mayor 
and  other  designated  officers  (Sec.  128),  the  mayor  still  remains 
the  "official"  head,  with  all  power  properly  appertaining  to  his 
office  not  specifically  allotted  to  other  agencies  of  the  municipal 
government.  This  is  practically  the  effect  and  meaning  of  Sections 
129,  130,  and  others,  especially  Section  225,  giving  the  mayor  gen- 
eral supervision  of  all  departments  and  officers  provided  for  in  the 
code. 

In  respect  of  certain  specified  departments,  the  code  has  pro- 
vided for  the  mode  of  appointment  of  officers  and  employes ;  and  in 
Section  223,  there  is  a  residuary  provision  as  follows: 

''All  appointments  authorized  by  this  act,  or  by  any  ordi- 
nance, shall  be  made  by  the  mayor,  unless  otherwise  specifically 
provided  in  this  acf 

The  contention  of  the  plaintiff  on  the  point  imder  consideration, 
seems  to  be  based  upon  a  strained  and  unnecessary  construction  of 
the  words  "appointments  authorized  by  this  act,  or  by  any  ordi- 
nance/' 

The  ordinance  creates  the  office,  fixes  its  term  and  compensa- 
tion, and  defines  its  duties.  It  is  fundamental  law  in  Ohio  that 
the  Legislature  can  exercise  no  appointing  power  except  such  as 
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mey  be  prescribed  in  the  Constitution  (Const.,  Art*.  II,  Sec.  27) 
although  it  may  direct  by  law  the  manner  in  which  officers  may  be 
elected  or  appointed.  In  the  grant  of  power  to  mimicipalities, 
therefore,  the  Legislature  very  properly  vested  only  legislative 
power  in  the  council^  (Section  116),  expressly  denying  the  ap- 
pointive power  (Section  123),  excepting  in  respect  of  its  own  officers 
and  employes. 

Now,  the  question  of  the  manner  in  which  an  appointment  shall 
be  made,  and  that  of  making  an  appointment,  are  quite  distinct — 
involving  the  exercise  of  totally  different  powers — one  legislative, 
prescribing  how  the  act  shall  b^  done;  and  the  other,  administra- 
tive, which  is  the  doing  of  it.    29  0.  St.,  102,  State  v.  Covington, 

In  this  case,  the  council,  by  the  ordinance  in  question,  com- 
pletely performed  the  legislative  act,  to-wit:  created  the  office, 
fixed  its  term  and  salary,  and  prescribed  its  duties;  and  properly 
stopped  there  because,  as  the  office  was  of  a  general  charactei  not 
covered  by  other  jurisdictions  provided  in  the  code,  (such  for  ex- 
ample as  the  Department  of  Public  Service,  etc.)  for  appointing 
power  was  necessarily  lodged  in  the  mayor,  not  only  by  virtue  of 
his  office,  but  by  express  enactment  of  the  code  in  the  residuary 
clause.  Section  223 : 

'^All  appointments  authorized  by  this  act,  or  by*  any  ordinance, 
shall  be  made  by  the  mayor,''  etc. 

I  hold,  therefore,  that  the  ordinance  in  question,  by  fair  con- 
struction, authorized  the  appointment  of  a  ^^supervising  engineer," 
and  that  the  appointment  of  defendant,  Gass,  was  properly 
made  by  the  mayor  by  virtue  of  the  duty  imposed  by  code.  Sec- 
tion 223. 

Upon  the  whole  case,  therefore,  the  demurrer  is  well  taken,  and 
will  be  sustained ;  and,  as  the  case  is  of  a  nature  that  presents  only 
questions  of  law  covered  by  the  demurrer,  judgment  of  dismissal 
may  be  entered  forthwith. 

Charles  J.  Hunt,  for  plaintiff. 

Frank  F.  Dinsmore,  for  defendants. 
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PAID  UP  CERTmCATK  HOLDER  IN  BUILDINC  ASSOGMTION 

SUBJECT  TO  ALL  TtlE  LIABILITIES  OP 

MEMBERSHIP. 

[Superior  Court  of  Cincinnati,  General  Tenn. 

Anna  Spaeth  v.  The  Equality  Building  Association 
Company. 

Decided.  June  6«  1902. 

Building  Aaaociationa—Act  of  1886— Paid  up  Btock^LiaUlittf  of  One 
Holding. 

The  acceptance  of  a  certificate  of  paid  up  stock  in  a  building  associa- 
tion, and  the  drawing  of  dividends  thereon  for  a  considerable 
period,  until  Insolvency  has  intervened  and  a  receiver  has  been 
appointed  to  wind  up  the  affairs  of  the  association,  constitutes 
the  holder  of  such  certificate  a  member  of  the  association  and 
subject  to  all  the  liabilities  attaching  to  membership;  and  this 
is  true  notwithstanding  the  association  may  have  been  without 
power  to  issue  such  a  certificate. 

Dekpsey,  J.;  Smith,  J.,  Ferris,  J 

The  vital  question  in  this  case  is^  what  rights  and  liabilities 
accrued  to  Anna  Spaeth  by  the  issuance  to  her  and  the  acceptance 
by  her  of  the  certificates  of  paid  up  stock  set  forth  in  the  pleadings 
and  evidence?  We  have  not  found  it  necessary  to  pass  upon  the 
question  as  to  whether  the  act  of  May,  1886,  conferred  power  upon 
building  associations  to  issue  paid  up  stock,  nor  upon  the  question, 
assuming  they  had  such  power  under  said  act,  whether  it  was  nec- 
essary for  associations  operating  under  the  former  laws  to  amend 
their  constitutions  in  order  to  take  advantage  of  the  act  of  1886. 

If  we  concede  for  the  purpose  of  this  case  that  the  defendant 
association  did  in  fact  have  full  power  to  issue  this  paid  up  stock, 
then  the  judgment  of  the  court  at  special  term  for  the  defendant 
association,  was  right. 

If,  on  the  other  hand,  however,  it  be  conceded  that  the  defend- 
ant association  had  no  power  to  issue  this  paid  up  stock,  that  its 
action  in  that  behalf  was  ultra  vires,  still  we  are  of  the  opinion 
that  under  the  principles  enunciated  by  the  Supreme  Court  of 
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the  United  States  in  Banigan  v.  Bard,  134  U.  S.,  291,  the  action 
of  the  court  at  special  term  was  right. 

At  the  various  times  that  the  plaintifiE  below  acquired  these  cer- 
tificates, she  was,  in  law,  presumed  to  have  known  of  their  invalid- 
ity, as  much  so  as  the  defendant  association  and  its  directors  and 
stockholders.  Nevertheless,  she  continued  to  hold  them  and  to 
draw  and  accept  the  dividends  declared  and  paid  thereon.  She 
knew  that  the  certificates  purported  to  constitute  her  a  member 
and  a  stockholder,  and  her  retention  of  them  and  acceptance  of 
dividends  thereon  was  evidence  of  her  intention  to  be  considered  a 
member  and  stockholder,  and,  consequently,  amenable  to  the  obli- 
gations of  members  and  stockholders.  Her  conduct*  was  a  holding 
out  by  herself  to  the  defendant  association,  and  through  the  di- 
rectors thereof,  to  the  other  stockholders  and  to  the  creditors  of 
the  association  that  she  was  a  member  and  stockholder. 

Now,  while  it  is  true  that  she  nught  have  repudiated  the  member- 
ship, and  recovered  back  the  consideration  paid  for  the  certificates, 
this  right  of  repudiation  and  rescission  has  its  limitations  and  must 
be  exercised  within  a  reasonable  time.  Under  the  doctrine  laid 
down  in  Banigan  v.  Bard,  supra,  we  think  she  comes  too  late  with 
her  repudiation,  inasmuch  as  insolvency  had  intervened,  and  a  re- 
ceiver had  been  appointed  for  liquidation  before  she  attempted  to 
assert  her  right  of  rescission.  We  think  this  conclusion  is  in  con- 
sonance with  the  equities  of  this  case  as  displayed  by  the  evidence, 
for  when  we  consider  the  length  of  time  this  plaintifiE  held  these 
certificates,  and  the  fluctuating  character  of  building  association 
membership,  it  would  be  manifestly  unjust  that  the  later  acces- 
sions should  be  compelled  to  pay  her  claims,  when  in  truth  and  in 
fact  she  considered  herself  a  member,  and  received  profits,  by  way 
of  dividends,  on  the  theory,  acted  upon  by  herself  and  the  directory, 
that  she  was  a  member. 

The  judgment  below  will  be  affirmed. 

E.  R.  Donohuc,  8.  K.  Hemhaw,  for  plaintifiE  in  error. 

W.  H.  Jones,  A.  W,  Brack,  contra. 
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EQUITABUt  TITUD  IN  rOROBLE  ENTRY  AND  DETAINER 
PROCEEDINCS. 

[Common  Pleas  Court  of  Van  Wert  County.] 

J.  E.  Schmidt  v.  A.  J.  Schmidt  et  al. 

Decided,  June,  1903. 

Justice  of  the  Peace— Review  of  Adjudication  6y — Forcible  Entry  and 
Detainer— Equitable  Defense-Jurisdiction, 

In  a  forcible  entry  and  detainer,  or  forcible  detainer  proceeding,  an 
equitable  title  can  not  be  availed  of  defensively,  unless  it  is  dis- 
cernible from  the  averments  of  the  complaint,  or  from  the  fcu^ 
shown  by  the  complainant  at  the  trial. 

Mathers,  J. 

In  this  action  plaintiflF  seeks  the  reformation  and  specific  per- 
formance of  an  alleged  lease  of  a  store-room  in  the  village  of  Ohio 
City,  the  quieting  of  title  thereto,  and  an  injunction  against  the 
execution  of  a  writ  of  restitution  awarded  by  a  justice  of  the  peace 
in  favor  of  the  defendants,  and  against  the  plaintifiE,  in  an  action 
of  forcible  entry  and  detainer  heretofore  prosecuted. 

The  defendants  plead,  by  way  of  defense,  that  the  matters  and 
things  set  up  in  the  petition  are  res  judicata,  having  been  submit- 
ted to  a  justice  and  a  jury,  in  the  action  of  forcible  detention,  and 
passed  upon  adversely  to  the  plaintiff.  They  also  deny  the  aver- 
ments of  fact  in  the  petition  upon  which  plaintiff  predicates  his 
claimed  ecjuities. 

The  petition  herein  plainly  invokes  the  equity  powers  of  this 
court  by  pleading  facts  and  praying  relief  which  a  justice  of  the 
peace  has  no  power  to  give.  While  this  action  may  involve  a  re- 
view of  the  adjudication  of  the  justice,  yet  there  is  no  objection  to 
such  a  proceeding,  for  Sec.  6601,  Eevised  Statutes,  expressly  pro- 
vides: '^Judgments  either  before  the  justice  or  in  the  court  of 
common  j)leas,  under  this  chapter  (Chap.  9,  Title  III,  regulating 
forcible  entry  and  detainer),  shall  not  be  a  bar  to  any  after  action 
brought  by  either  party.^'    And  in  Oladwell  v.  Hume^  18  C.  C,  at 
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p.  848,  the  court  reasons  well  on  the  practical  independency  of 
such  a  proceeding  before  a  justice  and  such  an  action  as  the  one  at 
bar. 

It  may  be  interesting  to  inquire  why  Section  6601  should  con- 
template that  a  defendant  in  an  action  of  forcible  entry  and  de- 
tainer might  desire  to  bring  an  ^^after  action/'  for  it  expressly 
provides  that  judgment  shall  not  be  a  bar  to  "any  after  action 
brought  by  either  party.''  One  reason  is  suggested  by  the  questions 
involved  in  this  very  case  at  bar.  If  an  equitable  defense  may  be 
interposed  in  an  action  of  forcible  entry  and  detainer,  it  is  diffi- 
cult to  see  why  the  judgment  of  the  justice,  if  free  from  errors  of 
law,  should  not  be  conclusive.  If,  however,  such  a  defense  can  not 
be  interposed  in  such  an  action,  it  is  readily  seen  why  some  "after 
action"  might  be  necessary,  on  the  part'  of  the  defendant,  to  se- 
cure his  rights. 

Can,  then,  an  equitable  defense  be  made  in  an  action  of  forcible 
entry  and  detainer,  or  forcible  detainer,  in  Ohio?  An  inquiry 
into  the  nature  of  this  action,  and  the  jurisdiction  of  justices  of 
the  peace  in  this  state,  is  'necessary  to  answer  this  question. 

In  Rothwell  v.  Winterstein,  42  0.  S.,  at  page  250,  it  is  said: 
"The  action  of  forcible  entry  and  detainer  is  special  and  statutory," 
and  in  Carroll  v.  O'Conner,  25  0.  S.,  at  page  617,  it  is  said  that 
this  action  "is  intended  to  be  a  speedy  and  summary  mode  for  the 
recovery,  in  the  cases  specified  in  the  statute,  of  lands  and  tene- 
ments." As  the  right  to  possession  of  lands  and  tenements  is  the 
only  right  that  can  be  enforced  in  this  action  (Swan's  Treatise, 
18th  Ed.,  p.  569),  and  the  right  to  possession  is  a  legal  right,  as 
opposed  to  an  equitable  one,  the  action  of  forcible  entry  and  de- 
tainer, or  forcible  detainer,  is  essentially  a  legal  action.  At  com- 
mon law,  and  under  the  practice  in  Ohio  prior  to  the  adoption 
of  the  Ck)de  of  Civil  Procedure,  there  could  be  no  equitable  de- 
fenses to  legal  actions,  even  in  courts  of  general  jurisdiction  like 
the  common  pleas,  much  less  in  justices'  courts.  This  is  changed 
by  the  reform  procedure,  so  far  as  the  common  pleas  and  the  su- 
perior courts  are  concerned,  and  a  defendant  is  now  permitted 
(Section  5071),  to  set  up  in  his  answer  as  many  grounds  of  de- 
fense, counter-claim,  and  set-off  as  he  may  have,  whether  they  are 
such  as  has  been  heretofore  denominated  legal  or  equitable,  or 
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both.  But  the  reformed  procedure,  commonly  called  "the  Code," 
does  not  govern  proceedings  before  justices  of  the  peace.  There 
are  special  statutes  regulating  such  proceedings  (Title  III,  Part 
Third,  of  the  Bevised  Statutes) .  As  it  is  only  by  virtue  of  the  ex- 
press provisions  of  the  Code  that  the  distinctions  between  legal  and 
equitable  proceedings  are  abolished,  and  as  the  Code  does  not  re- 
late to  proceedings  before  justices  of  the  peace,  it  follows  that  the 
latter  are  unaffected  by  the  reformed  procedure,  except  where 
otherwise  provided.  By  Section  6705,  the  provisions  of  the  Code, 
which,  are  in  their  nature  applicable  to  the  proceedings  before  jus- 
tices, are  made  to  apply  to  such  proceedings.  Judge  Swan  (Trea- 
tise, 18th  Ed.,  p.  24),  calls  this  provision  a  *T)lind  guide,"  even  to 
the  legal  profession,  but  reaches  the  conclusion  that  a  justice  of 
the  peace  has  no  equity  powers  for  the  reason  that  '^the  general 
jurisdiction  of  a  justice,  by  the  very  terms  of  the  statute,  relates 
to  the  recovery  of  a  sum  of  money,  ♦  ♦  ♦  and  the  bill  of 
particulars,  etc.,  mentioned  in  the  justices*  ax?t,  are  all  based  upon 
common  law  proceedings  and  common  law  judgments  for  money/* 
and  says,  "The  provisions  of  the  Code,  therefore,  in  relation  to 
equitable  suits  and  chancery  proceedings,  ♦  ♦  ♦  etc.,  are  not 
'in  their  nature  applicable  to  the  jurisdiction  or  to  proceedings 
before  justices  of  the  peace.*  **  As  the  jurisdiction  of  justices  is, 
in  its  nature,  legal  only.  Section  6705  can  not  operate  to  enlarge 
that  jurisdiction,  nor  to  modify  its  character.  That  section  can 
only  mean  that  those  provisions  of  the  "Code,  which  relate  to  legal 
proceedings,  are  applicable  to  proceedings  before  justices  of  the 
peace,  because*  their  jurisdiction  is,  in  its  nature,  essentially  legal 
in  character. 

But,  while  justices  of  the  peace  have  no  equity  powers,  i,  e., 
power  to  grant  equitable,  as  opposed  to  legal,  relief,  does  it  follow 
that  they  have  no  equity  perceptions  f  That  is  to  say,  no  ability 
to  decide  that  the  facts  proved,  in  an  action  before  them,  show 
equities  in  one  party  or  the  other  ?  It  might  be  urged,  with  reason, 
that  in  an  action  of  forcible  detainer,  which,  though  undoubtedly 
purely  legal,  a  defendant  is  not  seeking  to  invoke  any  equity 
power  on  the  part  of  the  justice,  by  setting  up  an  equitable  de- 
fense ;  that  he  only  asks  the  justice  to  determine  if,  on  the  whole 
case  and  the  law  of  the  land  as  applicable  to  the  facts  as  they  really 
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are,  the  eomplainant  ought  to  recover  possession.  Judge  Swan, 
in  the  chapter  on  Forcible  Entry  and  Detention  (Treatise,  18th 
Ei,  p.  576),  ^ys:  "If  the  lease  was  not  in  writing,  but  a  mere 
verbal  contract,  it  is  binding,  on  both  parties,  provided  the  tenant 
took  possession  under  it,  precisely  as  if  it  was  executed  according 
to  the  prescribed  rules  of  the  statute,'^  and  thus  seems  to  imply 
that  such  a  equitable  defense  is  available  in  such  an  action.  Let  us 
see  what  the  courts  have  decided  on  this  question. 

In  Carey  v.  Richards,  4  W.  L.  M.,  251,  the  court,  in  an  ex- 
haustive opinion  and  analytical  review  of  the  authorities,  decided 
(1)  that  a  justice*  of  the  peace  has  no  equity  jurisdiction  or  pow- 
ers; (2)  that  a  parol  lease  is  not  valid,  at  law,  to  create  a  term 
or  title  in  the  lessee;  (3)  that  an  action  of  forcible  detainer  does 
not  involve  the  exercise  of  equity  jurisdiction,  but  is  a  law  pro- 
ceeding; (4)  that  while  part  performance  of  a  parol  lease  will  take 
it  out  of  the  operation  of  the  statute  of  frauds,  yet  such  part  per- 
formance has  no  such  effect  at  law;  (5)  that  in  actions  oJ  forci- 
ble detainer,  a  tenant  in  possession,  in  pursuance  of  a  verbal  lease, 
can  not  defend  under  it,  against  his  landlord,  upon  the  ground 
that  part  performance  makes  it  valid;  knd  (6)  that  an  equitable 
title  can  not  be  set  up  as  a  defense,  before  a  justice  of  the  peace, 
in  an  action  of  forcible  detainer. 

In  Stode,  err  rel  Powers,  v.  Paul,  11  BuU.,  234,  it  was  held,  by 
the  District  Court  of  Hamilton  County,  that  "an  equitable  title 
can  not  be  6et  up*  in  forcible  detainer  proceedings  before  a  justice 
of  the  peace,  to  divest  him  of  his  jurisdiction  thereto,  nor  is  proof 
thereof  competent  in  such  proceeding,"  citing  Carey  v.  Eichards, 
supra,  and  46  Cal.,  53.  At  the  time  of  both  these  decisions  quoted 
from.  Sec.  6705,  Revised  Statutes,  making  the  provisions  of  the 
Code  applicable  to  proceedings  before  justices  of  the  peace^  was  in 
force,  and  presumably  they  were  decided  in  view  of  the  provision 
of  that  section. 

In  Finney  v.  Cist,  34  Mo.,  303  (84  American  Decisions,  82), 
it  was  held: 

"In  an  action  of  unlawful  detainer  before  a  justice  of  the  peace, 
by  a  landlord  against  his  tenant,  any  relief  to  which  the  tenant 
may,  in  equity,  be  entitled,  can  not  be  inquired  into." 
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There  is  an  apparent  conflict  of  Ohio  opinion  on  this  question 
in  Oladwell  v.  Hume,  18  C.  C,  845,  where,  in  the  syllabufl,  it  is 
said :  "In  an  action  of  forcible  detainer,  an  equitable  title  may  be 
shown,**  and  in  Dennis  v.  Hanson  et  al,  12  C.  C,  446,  part  of  the 
syllabus  of  which  reads  as  follows:  ^'Where  a  lessee  enters  into 
possession  of  lands  under  a  verbal  lease  for  five  years,  and  has  occu- 
pied and  cultivated  them,  and  made  improvements  thereon,  and 
paid  the  rent  stipulated  in  the  verbal  agreeement,  he  can  not  be 
evicted  by  the  lessor  or  his  executors  during  such  term,  under  a 
proceeding  in  forcible  entry  and  detainer/* 

An  examination  of  the  opinions  in  these  cases,  however,  shows 
that  the  syllabus  quoted  from  Oladwell  v.  Hume  is  not  supported 
by  the  decision ;  and  that  that  of  Dennis  v.  Hudson  merely  states 
the  law  applicable  to  that  particular  case,  and  the  reasoning 
of  the  opinion  necessarily  limits  it  to  actions  of  forcible  detainer 
where  the  complaint  discloses  the  equitable  defense.  In  the  former 
case  (Oladwell  v.  Hume),  the  court  predicated  its  opinion  on  this 
point,  on  what  it  had  held  in  the  latter  case  {Dennis  v.  Hanson), 
and  in  order  to  ascertain  just  what  was  decided,  the  two  decisions 
must  be  considered  together. 

In  Oladwell  v.  Hume,  the  court  said: 

^'Whether,  if  the  petition  stated  that  GladwelPs  right  was  an 
equitable  right  that  he  could  not  avail  himself  of  in  a  court  of  law, 
it  would  be  suflBcient  to  justify  the  interposition  of  a  court  of 
equity  in  such  a  proceeding  as  that  pending  before  the  justice  of 
the  peace,  may  be  questioned.  It  has  been  held  in  this  court,  in 
Dennis  v.  Ha^ison,  12  C.  C,  445,  that  one  may,  in  an  action  of 
forcible  detainer,  make  use  of  an  equitable  title  defensively.** 

The  court  here  questions,  but  does  not  decide,  whether  or  not 
the  court  of  common  pleas  would  be  justified  in  interfering,  in  a 
forcible  detainer  action  before  a  justice,  on  the  ground  that  the 
defendant  in  that  action  had  only  an  equitable  title;  and  it  inti- 
mates very  strongly  that  such  interposition  would  not  be  justified, 
because  it  had  already  been  decided,  in  Denms  v.  Hanson,  that 
the  defendant  in  forcible  detainer  may  make  use  of  an  equitable 
trtle  defensively.  But  with  all  due  deference  to  the  opinion  of  the 
able  jurists  who  reached  this  conclusion,  and  with  a  desire  to  as- 
certain exactly  what  the  l»w  is,  it  may  be  respectfully  inquired: 
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^^What  was  really  decided,  on  this  point,  in  Dennis  v.  Hansont" 
All  that  -the  -court  said  upon  it  was  this :  *T)ut  he  (the  lessee) 
defended  -himself  upon  the  facts  as  they  appeared  upon  the  com- 
plaint of  the  plaintiff,  and  upon  the  testimony  submitted.  We 
think  he  was  entitled  to  protect  himself  against  a  proceeding  for 
eviction — ^a  proceeding  by  which  it  is  sought  to  oust  him — ^under 
facts  which  the  executors  themselves  have  set  out  in  their  com- 
plaint, and  upon  which  they  base  their  right  to  disturb  him  in 
his  possession  ol  the  premises.^^  The  complaint  in  the  forcible  de- 
tainer action,  there  under  consideration,  set  out  that  the  defendant 
entered  upon  a  verbal  lease  of  the  premises  and  that  he  had  been 
in  possession  thereunder,  and  the  evidence  showed  this  to  be  true. 
So  the  circuit  court  merely  in  effect  determined  that,  as  the  com- 
plainants admitted  the  equity  of  the  defendant,  they  had  failed  to 
statfe  or  show  facts  entitling  them  to  the  relief  demanded.  The 
syllabus,  therefore,  is  nothing  more  than  an  abstract  statement  of 
the  conclusions  of  law  applicable  to  the  case,  and  can  not  be  meant 
to  state  the  rule  applicable  to  all  cases  of  forcible  detainer,  be- 
cause the  language  of  the  opinion  necessarily  restricts  the  rule  to 
those  cases  where  the  facts  stated  in  the  complaint,  or  adduced  in 
evidence  in  support  thereof,  show  defendant  has  an  equitable  title. 

So  Dennis  v.  Hanson  did  not  decide  any  more  than  this :  That 
if  the  complainants  set  out  or  prove  facts  showing,  or  which  neces- 
sarily imply  an  equitable  title  in  defendant,  the  latter  may  avail 
himself  of  it — ^not  by  reaaon  of  any  equity  jurisdiction  of  the 
justice,  but  as  growing  out  of  the  case  as  made  by  complainants. 

A  forcible  entry  and  detainer  axition  before  a  justice  of  the 
peace,  in  Ohio,  does  not  contemplate  the  filing  of  pleadings,  any 
more  than  a  replevin  proceeding  does  (Sanderson  v.  Pullman,  11 
Bull.,  145).  It  is  commenced  by  filing  with  the  j'ustice  a  com- 
plaint, which  is,  perhaps,  in  the  nature  of  a  bill  of  particulars, 
but  no  statement  of  his  defense  by  the  defendant  is  provided  for, 
and  the  complaint  seems  to  be  all  the  document,  in  the  nature  of 
pleading,  that  is  necessary.  Thereafter  the  action  proceeds  to  trial, 
and  the  justice  to  judgment,  upon  the  evidence  introduced — or 
the  verdict,  if  a  jury  be  impanneled ;  and,  of  course,  the  evidence 
must  be  pertinent  to  the  issue  to  be  tried,  which  is  the  right  to 
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possession  of  the  premises  described  in  the  complaint.    In  Powers 
V.  Armstrong,  36  0.  S.,  357,  it  was  decided : 

"1.  In  an  action  under  the  Code  for  the  recovery  of  real  estate, 
whereof  the  legal  title  is  in  the  plaintiff,  a  defense,  grounded  on  an 
equitable  title  and  right  of  possession  under  it  in  the  defendant, 
must  be  pleaded. 

"2.  In  such  case,  where  the  answer  contains  a  general  denial  of 
the  plaintiff's  title  merely,  it  is  error  to  admit  testimony  of  such 
equitable  estate  in  the  defendant,  and  to  charge  the  jury  that  such 
equitable  estate,  if  duly  proved,  constitutes  a  defense  to  such  ac- 
tion." 

This  is  the  rule  under  the  Code,  where  the  distinction  between 
legal  and  equitable  defenses  are  abolished  so  far  as  procedure  is 
concerned.  And  this  is  so,  notwithstanding  the  provisions  of  Sec- 
tion 4948,  requiring  a  liberal  construction  of  all  of  Part  Third  of 
the  Revised  Statutes,  in  order  to  promote  its  object  and  assist 
the  parties  in  obtaining  justice.  If  an  equitable  title  must  be 
pleaded,  in  proceedings  under  the  Code  where  the  distinction  be- 
tween legal  and  equitable  defenses  is  expressly  abolished,  and  it 
is  error  to  admit  evidence  of  such  a  title,  where  not  pleaded,  it 
would  seem  that  in  the  statutory  and  legal  action  of  forcible  de- 
tainer, wherein  n!o  pleading  in  the  nature  of  an  answer  is  con- 
templated, it  would  be  equally  erroneous  to  admit  evidence  of 
equities  showing  title  in  defendant,  upon  the  offer  of  the  defendant, 
for  the  justice  of  the  peace  has  no  jurisdiction  in  equity  whatever, 
and  the  cognizance  of  equities  is  as  essentially  of  the  nature  of 
equity  jurisdiction  as  is  the  granting  of  equitable  relief. 

In  view  of  all  the  foregoing,  it  appears  to  this  court  that  Olad' 
well  V.  Hume  and  Dennis  v.  Hanson  do  not  overrule  Carey  v.  Rich- 
ards and  State,  ex  rel,  v.  Paul,  but  only  relax  their  strictness,  and 
that  the  rule  today  is  as  follows: 

In  a  forcible  entry  and  detainer,  or  forcible  detainer  proceed- 
ing, an  equitable  title  can  not  be  availed  of  defensively,  unless  it 
is  discernible  from  the  averments  of  the  complaint  or  from  the 
facts  shown  by  complainant  on  the  trial. 

This  harmonizes  all  the  decisions  on  the  subject  in  Ohio  that 
have  come  under  the  court's  observation,  as  well  as  explains  the 
inference  before  referred  to  from  the  text  of  Swan's  Treatise,  at 
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p.  576.  That  text  must  be  understood  to  mean  that  a  parol  lease 
may  be  availed  of  defensively,  if  shown  by  the  complaint,  or  evi- 
dence pertinent  to  its  averments,  and  not  otherwise. 

This  conclusion  may  seem  fine  spun  and  technical,  and  contrary 
to  the  spirit  of  the  reformed  procedure.  But  the  court  sits  here 
to  determine  what  the  law  is — ^not  what  it  ought  to  be.  That  is  a 
question  for  the  Legislature. 

The  complaint  in  the  action  of  forcible  detainer  before  Justice 
Bergfelt  neither  avers  nor  suggests  any  equitable  title  in  the  de- 
fendant in  that  action ;  consequently  he  could  not  set  it  up,  and  the 
leasoning  and  decision  in  Carey  v.  Richards,  4  W.  L.  M.,  251,  is 
applicable.  The  fact  that  he  did  set  it  up;  and  the  further  fact, 
if  it  be  a  fact,  that  both  complainant  and  defendant  submitted 
the  controversy,  with  this  element  in  it,  to  the  judgment  of  the 
justice,  could  not  give  him  jurisdiction,  for  jurisdiction  of  the 
subject-matter  of  an  action  can  only  arise  by  operation  of  law,  and 
not  by  consent  of  parties. 

The  couri;  finds,  on  the  issues  joined,  for  the  plaintiff,  decrees 
specific  performance  of  the  contract,  and  perpetually  enjoins  the 
defendants  from  causing  execution  of  the  writ  awarded  them  by 
Henry  J.  Bergfelt,  J.  P.,  and  adjudges  the  costs  against  the  de- 
fendants. 

C.  8.  MauJc  and  Saitzgaber  &  Hoke,  for  the  plaintiff. 

Horace  A.  Reetoe  and  J.  D.  lAndemann,  for  the  defendants. 
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MPUBD  INVITATION  TO  GHUMtEN  TO  PLAY  BBSIDK  A 
RAILWAY  SIDE  TRACK. 

[Montgomery  County  Court  of  Common  Pleas]. 

Harold  Debolt's  Guardian  v.  The  Cincinnati,  Hamilton  & . 

Dayton  Railway. 

Decided  June  1,  1903. 

yegligence — Open  Railway  Yard — Duty  of  Company  Toward  Children 
Playing  Along  Bide  Track, 

A  petition  alleging  that  sand  was  left  by  the  defendant  railway  com- 
pany along  side  of  unprotected  tracks,  running  parallel  with  a 
strip  of  ground  owned  by  the  company,  and  long  used  as  a  street 
or  lane;  that  children  were  in  the  habit  of  playing  on  this  strip 
of  ground  and  in  the  sand,  of  which  the  defendant  had  knowledge; 
that  a  cut  of  cars  was  kicked  upon  this  track,  without  warning 
to  boys  playing  in  the  sand,  and  without  any  one  upon  the  cars  to 
check  or  regulate  their  speed;  and  that  these  cars  bumped  into 
another  car  which  ran  upon  and  permanently  injured  one  of  the 
boys,  is  not  demurrable. 

Brown,  J. 

This  case  comes  before  the  court  on  demurrer  to  the  amended 
petition. 

After  alleging  his  appointment  as  guardian  of  the  estate  of 
Harold  Debolt  and  the  character  of  the  defendant,  plaintiff  avers 
that  defendant  "maintains  a  freight  depot  on  Webster  street  in 
said  city  and  maintains  in  connection  therewith  numerous  side 
tracks  for  the  purpose  of  handling  the  traffic  of  said  railroad. 
Plaintiff  further  alleges  that  Webster,  Second,  Toledo,  Fulton  and 
Shank  streets  are  public  streets  of  the  city  of  Dayton,  Ohio;  that 
Webster  street  runs  almost  north  and  south  and  intersects  Second 
at  right  angles.  Toledo  is  a  short  street  running  from  Webster 
street  east  about  200  feet  to  Pulton  street  and  lying  immediately 
next  to  and  north  of  said  freight  depot  and  about  250  feet  south 
of  SecoAd  street,  to  which  it  is  parallel.  Fulton  street  is  a  short 
street,  running  from  Second  street  to  Toledo  street,  parallel  with 
and  about  200  feet  east  of  Webster  street.  Shank  is  a  short  street 
lying  about  200  feet  east  of  Fulton  street'  and  parallel  thereto, 
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running  from  Second  street  south  to  a  street  or  lane  unnamed,  the 
property  of  said  defendant.  That  said  street  or  lane  is  about  30 
feet  wide  and  about'  200  feet  long  and  connects  Toledo  street  with 
Shank  street.  Said  lane  has  been  used  by  the  public  in  general  for 
many  years  as  a  public  road,  with  the  knowledge  and  acquiescence 
of  said  railway  company ;  that  running  along  the  south  side  of  this 
lane  from  Toledo  street  east  and  without  any  obstruction  between 
them  is  an  open  side  track  established  and  used  by  said  company 
in  connection  with  its  business.^' 

PlaintiflE  alleges  that  the  property  bounded  by  Webster  street  on 
the  west,  Shank  street  on  the  east,  Second  street  on  the  north  and 
Toledo  street  and  the  land  above  mentioned  on  the  south,  is  the 
property  of  the  said  railroad  company,  and  is  built  up  with  dwelling 
houses  inhabited  by  numerous  families;  that  the  said  dwelling 
houses  are  on  small  lots  and  built  close  together,  so  that  the  chil- 
dren living  in  them  have  for  years  used  said  Toledo,  Fulton,  and 
Shank  streets  and  the  lane  above  described,  as  play-grounds;  all 
of  which  said  defendant  company  well  knew  before  and  at  the 
time  of  the  grievance  hereinafter  mentioned. 

Plaintiff  avers  that  the  said  Harold  Debolt  on  the  22d  day  of 
February,  1902,  lived  with  his  father  in  a  three-roomed  cottage  on 
the  aforesaid  lane  between  Shank  street  and  Fulton  street,  and  the 
entrance  to  his  home,  which  is  the  property  of  said  defendant,  is 
on  said  lane  at  the  alley  between  Fulton  and  Shank  streets. 

Plaintiff  avers  that  a  few  days  prior  to  the  22d  day  of  Feb- 
ruary, 1902,  the  date  of  the  grievance  hereinafter  set  forth,  there 
had  been  unloaded  on  the  track  aforementioned,  at  a  point  opposite 
the  house  of  said  Harold  Debolt,  several  car  loads  of  white  sand, 
and  that  as  a  result  of  unloading  said  cars  considerable  of  said 
sand  was  spilt  and  accumulated  on  the  side  of  said  track  next  to 
said  lane. 

He  avers  that  on  the  aftfemoon  of  February  22d,  1902,  at 
about  4:30  o'clock,  the  said  Harold  Debolt,  in  company  with  an- 
other boy,  was  attracted  by  the  sand  to  the  side  of  said  track.  He 
avers  that  at  that  time  there  were  several  cars  on  said  track,  the 
last  one  being  at  a  point  opposite  the  sand  where  the  boys  sat  play- 
ing.   He  avers  that  the  balance  of  said  track  was  unoccupied.    He 
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says  that  at  that  time  one  of  the  switch  engines  of  said  company 
-was  switching  in  the  yards  of  said  defendant^  which  contained 
manerons  other  side  tracks;  hut  that  said  switch  engine  could  not 
be  seen  from  the  point  where  the  boys  were  on  account  of  other 
cars  on  other  tracks.  He  alleges  that  while  said  Harold  Debolt 
was  so  engaged  in  playing  along  the  side  of  said  tracks  the  agent 
of  said  company  in  charge  of  said  switch  engine  caused  a  cut  of 
several  cars  to  be  kicked  into  the  side  track  along  which  the  said 
boys  were  playing,  as  aforementioned,  without  any  one  being  on 
said  cut  of  cars  to  be  on  the  lookout  or  to  regulate  or  reduce  the 
speed  thereof,  and  without  having  any  of  its  agents  in  a  position 
where  he  could  view  said  side  track  and  give  warning  of  danger, 
and  without  having  first  looked  to  see  if  there  was  any  one  in 
danger.  He  alleges  that  as  a  result  of  said  action  of  defendant's 
agents,  that  said  cut  of  cars  bumped  with  great  force  against  the 
cars  that  were  already  on  said  track  as  aforementioned;  that 
the  shock  was  so  sudden  and  without  warning  that  the  boys,  play- 
ing as  aforesaid,  were  greatly  startled;  that  the  car  along  side  of 
which  the  boys  were  playing  was  bumped  west  along  said  track  so 
suddenly  and  forcibly  that  the  said  Harold  Debolt  in  attempting 
to  get  away  from  his  perilous  position  and  to  prevent  the  axle 
boxes  of  said  car  from  striking  him,  got  his  right  foot  on  the  north 
Tail  of  said  track  so  that  the  car,  so  impelled  as  aforesaid,  ran  over 
the  said  foot,  mashing  it,  and  so  that  his  left  foot  was  also  par- 
tially caught  and  severely  injured.  He  avers  that  as  a  result  of 
said  injury  the  right  leg  of  said  Harold  Debolt  was  of  necessity 
amrputated  between  the  ankle  and  knee,  and  that  his  left  foot  was 
so  severely  injured  that  he  was  for  a  long  while  unable  to  use  same, 
and  that  he  has  not  yet  entirely  recovered  its  proper  use;  that  the 
said  Harold  Debolt  lay  in  the  hospital  for  two  months  suffering 
great  pain  and  anguish. 

Plaintiff  says  that  tiie  said  boys,  playing  in  the  sand  as  afore- 
said, were  in  a  position  so  that  they  could  have  been  easily  seen  by 
the  employes  of  said  defendant  by  the  exercise  of  reasonable  care 
and  prudence.    And  asking  damages  in  the  sum  of  $20,000. 

In  brief,  the  question  presented  may  be  stated  as  follows:  Is 
a  railroad  company  liable  for  personal  injuries  to  a  child  seven 
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years  of  age  (whom,  with  other  children,  it  knowingly  permits 
to  play  along  side  of  it's  tracks  for  a  period  of  time),  sustained 
by  being  run  onto  by  a  cut  of  cars  which  the  company  has  kicked 
into  the  track,  along  which  the  children  were  playing,  without 
warning,  without  any  one  in  charge  thereof,  and  without  the  em- 
ployes of  the  company  looking  to  see  whether  the  children  are  in 
danger? 

Numerous  cases  from  other  states  have  been  cited  by  counsel  in 
support  of  their  contentions.  These  serve  to  show  the  hopeless 
conflict  of  judicial  opinion  on  the  subject.  Let  us  examine  some 
of  the  cases  cited  by  defendant. 

Morrissey  v.  Eastern  R.  R.  Co.,  126  Mass.,  377,  is  a  leading  case 
on  the  question.  The  court  there  holds:  "A  railroad  corpora- 
tion is  not  liable  for  running  over  a  child  who  is  using  the  track 
of  the  corporation  as  a  play-ground,  if  the  act  is  not  done  mali- 
ciously or  with  gross  and  reckless  carelessness."  The  facts  differ 
from  the  case  at  bar  in  that  it  was  not  claimed  that  the  railroad 
company  had  knowledge  of  the  child's  presence  on  or  along  the 
track,  and  as  the  court  says,  there  was  nothing  to  induce  him  to 
enter  thereon. 

In  Baltimore  &  Ohio  R.  R,  Co.  v.  Schwindling,  101  Pa.  St.,  258, 
the  defendant  in  error,  a  boy  between  five  and  six  years  of  age, 
went  for  his  own  amusement  solely,  upon  the  open  platform  of  a 
railroad  station  and  took  his  stand  upon  the  edge  thereof  in  order 
to  observe  an  approaching  train.  As  the  train  came  up  it  ran 
alongside  the  platform  at  the  rate  of  three  or  four  miles  an  hour, 
and  an  iron  stirrup  or  step  which  was  bent  and  projected  out- 
ward some  few  inches  from  the  car,  caught  the  boy  and  knocked 
him  under  the  wheels,  inflicting  some  injuries.  It  was  held  that 
there  was  no  negligence  on  the  part  of  the  company. 

In  O'Connor  v.  Illinois  Central  R.  R.  Co.,  44  La.  Ann.,  339, 
damages  were  sought  for  injuries  to  a  child  sustained  in  defend- 
ant's yards,  while  the  child  with  his  playmates  was  playing  on  a 
coal  dump.  The  children  got  into  the  yards  through  holes  in  a  . 
high  board  fence  which  the  company  had  erected  to  keep  them 
out.  Watchmen  were  also  employed  for  the  same  purpose.  The 
court  held  that  the  company  had  taken  reasonable  precautions  to 
avoid  such  injuries  and  could  not  be  held  liable. 
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In  Collins  v.  R.  R.  Co.,  71  Hun.,  504  (78  S.  a.,  N.  Y.),  a  boy 
nine  years  of  age  was  struck  and  killed  while  running  across  the 
defendant's  tracks  on  the  private  right  of  way.  The  boy  had  been 
working  for  parties  occupying  a  circus  advertising  car,  standing 
on  a  "dead"  or  branch  track,  between  two  passenger  tracks.  He 
started  from  the  platform  of  the  circus  car,  whence  he  had  a  view 
of  an  approaching  train,  and  attempted  to  run  across  the  tracks  on 
which  a  train  was  approaching  at  the  rate  of  thirty-five  miles  or 
more  an  hour.  The  question  of  contributory  negligence  was  left 
to  the  jury  and  on  the  point  of  the  defendant's  negligence  the 
court  held  he  was  a  trespasser  and  the  company  owed  him  no  duty 
except  not  to  wantonly  or  maliciously  run  him  down. 

That  these  cases  are  distinguishable  from  the  case  at  bar  is 
apparent. 

The  court  has  investigated  the  question  somewhat,  and  desires 
to  call  the  attention  of  counsel  to  several  cases  which  it  believes 
throw  more  light  on  the  issue. 

The  Court  of  Appeals,  in  the  case  of  Kentucky  Central  R.  R. 
Co.  V.  Gastman's  Adm'r.,  83  Ky.,  119,  say  on  page  527 : 

"Of  course  we  do  not  mean  by  this  to  say  that  a  railroad  com- 
pany is  an  insurer  against  accidents  to  children,  and  that  it  is 
liable  for  injuries  to  them  which  cannot  well  be  foreseen;  but  if 
they  are  of  such  tender  years  as  to  be  devoid  of  discretion,  then 
justice  and  the  dictates  of  humanity  require  the  exercise  of  rea- 
sonable care  to  prevent  their  being  placed  in  danger,  even  though 
they  may  be,  technically,  trespassers;  and  this  would  be  lacking  if 
the  employes  of  a  company  were  to  switch  their  trains,  knowing 
that  a  child  of  such  tender  years  as  to  have  no  discretion  was  in 
the  immediate  vicinity  of  them." 

The  authorities  upon  the  question  are  collected  and  commented 
on  in  Harriman  v.  Railway  Company,  45  0.  S.,  11.  In  that  case 
a  child  was  injured  by  the  explosion  of  a  torpedo  which  had  been 
picked  up  by  a  companion  while  on  defendant's  track,  at  a  point 
other  than  a  crossing,  but  where  children  were  in  the  habit  of  pass- 
ing to  the  knowledge  of  the  defendant.  On  page  36,  the  judge 
(Williams),  quoting  from  Thompson  on  Negligence,  says: 

"It  is  a  reasonable  and  necessary  rule,  that  a  higher  degree  of 
care  should  be  exercised  toward  a  child  incapable  of  using  discre- 
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tion  commensurate  with  the  perils  of  his  situation,  than  one  of 
mature  age  and  capacity.  Hence,  conduct  which  toward  the  gen- 
eral public  might  be  up  to  the  standard  of  due  care,  may  be  gross 
or  willful  negligence  where  considered  in  reference  to  children  of 
tender  age  and  immature  experience.  While,  therefore,  the  owner 
of  lands  is  not  bound  to  provide  against  remote  or  improbable  in- 
jury to  children  trespassing  thereon,  there  is  a  class  of  cases  which 
hold  owners  liable  for  injuries  to  children,  although  trespassing  at 
the  time,  when  from  the  peculiar  nature  and  open  and  exposed  posi- 
tion of  the  dangerous  defect  the  owner  or  agent  should  reasonably 
anticipate  such  injury  to  flow  therefrom   as  actually  happened." 

And  again,  quoting  from  Judge  Cooley,  (p.  27) : 

"The  moving  about  of  the  children  upon  the  land  where  they 
were  at  liberty  to  go,  while  they  were  not  actually  employed,  was 
as  much  an  incident  to  their  being  there,  as  is  the  loitering  or  play- 
ing of  children  outside  the  traveled  part  of  the  highway,  as  they 
go  upon  it'  to  school  or  errands.  Children,  wherever  they  go,  must 
be  expected  to  act  upon  childish  instincts  and  impulses;  and 
others,  who  are  chargeable  with  a  duty  of  care  and  caution  towards 
them,  must  calculate  upon  this  and  take  precautions  accordingly. 
If  they  have  exposed  to  the  observation  of  children  anything 
which  would  be  tempting  to  them,  an^  who,  in  their  inmiature 
judgment,  might  naturally  suppose  they  were  at  liberty  to  handle 
or  play  with,  they  should  expect  that  Uberty  to  be  taken." 

Again  on  page  28 : 

"The  railroad  track  of  the  defendant,  so  open  and  exposed  as 
to  be  subject  to  the  habitual  and  daily  use  of  the  public,  including 
children,  to  the  knowledge  of  the  defendant  and  with  its  permis- 
sion, was  quite  as  inviting  to  children,  and  likely  to  tempt  them  to 
wander  and  play  upon  it,  as  an  inclosed  shed  (the  Michigan  case)  ; 
and  a  torpedo  lying  exposed  upon  the  track  is  no  less  attractive 
to  them  than  one  in  a  partially  covered  box." 

Again  on  page  30: 

"In  the  late  case  of  Heaven  v.  Pender,  11  Q.  B.  D.,  603,  it  is 
said  that  a  more  accurate  and  satisfactory  ground  of  recovery,  em- 
bracing all  cases  of  implied  invitation,  is  to  be  found  in  the  propo- 
sition, that  wherever  one  person  is  by  circumstances  placed  in 
such  a  position  with  regard  to  another,  that  every  one  of  ordinary 
prudence  would  recognize,  that  if  he  did  not  use  ordinary  care 
and  skill  in  his  own  conduct*  with  regard  to  these  circumstances. 
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he  might  cause  danger  of  injury  to  the  person  or  property  of  the 
other,  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid  such 
danger.  However  this  may  be,  the  phrase,  ^implied  invitation,^  in 
its  real  value  and  significance,  as  derived  from  its  application 
from  the  adjudged  cases,  imports  knowledge  by  the  defendant  of 
the  probable  use  by  the  plaintiff  of  the  defendant's  property,  so 
situated  and  conditioned  as  to  be  open  to  and  likely  to  be  subjected 
to  such  use;  and  it  may  be  concluded  that,  while  mere  permission 
is  not  invitation,  it  may  be  implied,  from  acquiescence  of  the  owner 
in  the  accustomed  use  of  his  property  by  the  public,  so  long  in 
the  same  condition,  that  it  might  reasonably  be  expected  such 
use  would  be  allowed  by  him  to  continue ;  or  when  he  knowingly 
60  exposes  and  leaves  it  to  the  use  of  children,  without  objection, 
that  they  following  their  natural  impulses  would  be  likely  to  go 
upon  it;  and  in  either  case  it  is  his  duty  to  use  such  care,  com- 
mensurate with  the  danger  arising  from  such  use,  as  an  ordinarily 
prudent  person  would  under  the  circumstances.  Hence,  where  a 
railroad  company  has  for  a  long  time  permitted  the  public,  in- 
cluding children,  to  retravel  and  pass  habitually  over  its  road  at  a 
given  point  without  objection  or  hindrance,  it  should  in  the  opera- 
tion of  trains,  and  management  of  its  road,  so  long  as  it  acquiesces 
in  such  use,  be  held  to  anticipate  the  continuance  thereof,  and  is 
bound  to  exercise  care  accordingly,  having  due  regard  to  such 
probable  use,  and  proportioned  to  the  probable  damages  to  persons 
so  using  its  road;  and  it  is  negligence  for  the  servants  of  such 
company  to  knowingly  interpose  any  new  danger  without  reason- 
able precaution  against  injury  therefrom. 

''It  is  therefore  unimportant  whether  the  defendant's  liability, 
80  far  as  the  question  of  negligence  is  concerned,  be  placed  upon 
the  ground  of  implied  invitation,  or  be  referred  to  that  other,  and 
as  it  is  said,  more  satisfactory  and  accurate  statement  of  the  rule 
announced  in  Heaven  v.  Pender,  Tested  by  either,  the  defendant 
knowing  of  the  public  use  of  its  roadway  by  children,  from  the 
previous  habitual  use  •thereof  by  the  public,  long  acquiesced  in  by 
the  defendant,  ought  reasonably  to  have  anticipated  such  use  by 
the  plaintiff  and  other  children." 

And  again  it  is  said  on  page  35 : 

"The  test  is  to  be  found  in  the  probable  injurious  consequences 
which  were  to  be  anticipated,  not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise.'* 

In  Ann  Arbor  Railroad  Co.  v.  Kinz,  22  C.  C,  227,  it  was  held: 
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"Where  boys  were  in  the  habit  of  going  upon  land  belonging  to  a 
railroad  company,  with  the  knowledge  of  the  company,  for  the 
purpose  of  playing,  and  one  of  them  was  injured  by  the  falling  of 
a  bank,  in  which  an  excavation  had  been  made  by  the  company, 
leaving  an  overhanging  portion  of  the  bank,  the  company  is  liable 
for  such  injuries,  whether  the  injured  boy  was  a  licensee  or  a 
trespasser." 

This  case  went  to  the  Supreme  Court  and  was  reversed  (Ohio 
Law  Bull.,  No.  18,  Vol.  48,  issue  of  May  4,  1903)  because  the 
condition  of  the  embankment  did  not,  to  the  knowledge  of  the  com- 
pany, indicate  a  reasonable  probability  of  such  result.  This  we 
take  to  be  the  better  rule. 

Applying  these  principles  as  announced  by  the  Supreme  Court 
of  our  state,  what  must  our  conclusion  be  ? 

The  petition  avers  that  the  track  at  the  place  of  the  accident  is 
open  and  unprotected;  that  paralleling  the  track  is  the  strip  of 
land,  the  property  of  the  defendant,  which  has  long  been  used  as  a 
street  or  lane ;  that  children  of  the  community  were  in  the  habit  of 
playing  on  that  strip  of  land;  that  the  defendant  had  knowledge 
of  these  facts;  that  a  few  days  before  the  accident  sand  was  un- 
loaded from  cars  at  the  point  of  the  accident  and  that  a  quantity 
thereof  fell  along  the  tracks,  accumulating  into  a  pile ;  that  while 
the  boys  were  playing  in  this  sand  the  defendants  kicked  a  cut  of 
cars  along  the  track  without  any  one  upon  them  to  check  or  regu- 
late their  speed,  and  without  any  warning  or  notice  to  the  boys, 
although  they  could  easily  have  been  seen;  that  the  car  bumped 
forcibly  against  other  cars  on  the  siding;  that  the  boys  becom- 
ing alarmed  and  excited  tried  to  get  away  from  the  track,  but 
while  so  doing  Harold  Debolt  got  his  foot  on  the  track  and  was 
injured. 

The  court  is  of  the  opinion  that  the  agents  of  the  company, 
knowing  the  facts  as  alleged,  should  have  taken  some  precautions 
to  avoid  injury  to  children  whom  they  might  reasonably  expect 
upon  their  property.  Children  act  upon  childish  instincts  and 
impulses  and  the  trainmen  should  have  taken  measures  to  guard 
against  injuring  them. 

The  Superior  Court  of  Cincinnati,  at  General  Term,  1898,  re- 
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versing  the  decision  of  the  Special  Term  (7  N.  P.,  600,  Picker  v, 
R,  R.  Co,),  held  in  a  similar  case: 

(1)  "When  a  railroad  company  permits  children  to  go  on  a 
vacant  strip,  along  its  track  in  a  city,  it  cannot  be  said  as  a  matter 
of  law  that  the  running  of  a  car  silently  along  the  track,  without 
giving  warning  to  children  who  may  happen  to  be  upon  the  track, 
is  an  exercise  of  ordinary  care  under  the  circumstances. 

(2)  "Children  of  five  years  have  but  little  if  any  discretion,  and 
act  upon  childish  instincts/' 

The  evidence  in  that  case  disclosed  that  there  were  three  tracks 
of  the  railroad  company  running  parallel  with  the  company's 
freight  house  south  of  Pearl  street,  from  Central  avenue  to  Smith 
street.  Between  the  north  B.  &  0.  Southwestern  track  and  the 
south  track  of  defendant"  there  is  a  space  of  about  twenty-two  feet, 
measuring  from  Central  avenue  to  Smith  street.  The  entrances  to 
this  space  were  not  fenced  or  guarded  in  any  way,  and  persons  of  all 
kinds,  including  children,  went  upon  it  at  will  without  protest 
from  the  defendant. 

On  the  Sunday  morning  of  the  accident  the  child  was  walking 
along  this  way  with  a  number  of  companions,  when,  attracted  by 
something  on  the  track  or  beyond  it,  it  stepped  upon  one  of  the 
tracks  of  the  defendant  and  before  it  could  get  back  was  run  over 
by  a  freight  car  which  was  moving  along  the  track.  The  car  gave 
no  warning  of  any  kind  of  itte  approach,  although  there  was  a 
brakeman  in  charge  of  it. 

It  was  held  in  that  case  that  the  question  of  defendant's  negli- 
gence should  have  been  submitted  to  the  jury. 

Under  these  decisions  the  court  is  of  the  opinion  that  the  de- 
murrer should  be  overruled. 
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SBcuRnnr  roic  costs  in  bastardy  proceedings. 

[Darke  County  Common  Pleas  Court.] 

State  of  Ohio,  ex  rel  Pearl  May,  v.  James  A.  Shepherd. 

Decided.  June,  1903. 

Baatardv— Defendant  a  Non-resident — Security  for  Coats — Section  5340 
Applies, 

Where  the  relatrix  and  the  child  in  a  proceeding  in  bastardy  are  non- 
residents of  the  county  in  which  suit  is  brought,  and  as  in  this 
case  non-residents  of  the  state,  a  motion  by  the  defendant  to  re- 
quire the  giving  of  security  for  costs  will  be  sustained. 

Allread,  J. 

Heard  on  defendant's  motion  for  security  for  costs. 

This  is  a  proceeding  in  bastardy  and  the  complainant  and  child 
both  being  non-residents  of  Ohio,  a  motion  is  made  to  require  her 
to  give  security  for  costs.  The  code  of  civil  procedure,  Section 
6340,  requires  the  plaintiflP,  if  a  non-resident  of  the  county^  to 
give  security  for  costs.    Does  this  section  apply  here? 

Proceedings  in  bastardy  partake  in  some  respects  of  the  natxire 
of  criminal,  and  in  other  respects,  of  civil  proceedings.  The  com- 
plaint is  by  affidavit ;  the  process  is  by  arrest ;  the  verdict  is  upon 
the  guilt  of  the  defendant;  and  execution  of  the  judgment  is 
awarded  against  the  person  of  the  defendant.  In  all  other  re- 
spects, however,  fhe  action  is  civil  in  its  character. 

The  judgment  is  for  the  support  of  the  child  and  is  payable  to 
the  complainant. 

The  code  of  civil  procedure  applies  as  to  the  competency  of 
witnesses  (Carter  v.  Krise,  9  0.  S.,  402) ;  and  as  to  continuances 
(Porter  v.  State,  23  0.  S.,  320).  The  prosecution  of  the  case 
rests  in  her  control  as  in  ordinary  civil  cases,  except  where  limited 
by  the  statutes,  and  the  limitations  so  made  are  with  reference 
to  the  public  interests.  If  a  compromise  is  made,  a  bond  must  be 
given  to  save  the  public  from  the  support;  of  the  child.  In  case 
the  complainant  fails  to  prosecute,  certain  public  officers  on  be- 
half of  the  public,  if  interested  in  the  support*  of  the  child,  on 
motion  may  begin  or  continue  the  prosecution.  In  all  other  re- 
spects her  control  of  the  case  is  as  complete  as  in  any  civil  case. 

The  bastardy  act  is  not  complete  in  itself  on  the  question  of 
costs.    It  only  provides  for  costs  in  two  instances: 
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(1.)     Where  there  is  a  compromise. 

(2.)     When  the  defendant  is  adjudged  guilty. 

The  question  of  costs  in  bastardy  proceedings  not  being  com- 
pletely provided  for  in  the  act  itself  must  be  governed  by  some 
general  statute;  and  from  the  general  character  of  the  proceed- 
ings the  civil  chapter  on  costs  will  control. 

Inasmuch  as  the  complainant  is  a  non-resident  an  order  will 
be  made  requiring  her  to  give  security  for  costs  and  the  proceed- 
ings will  be  stayed  until  such  security  be  given. 

Robeson  &  Yount,  for  the  defendant. 


EVIDENCE  NECESSARY  TO  ESTABUSH  MALPRACTICE. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Daniel  A.  Smith  v.  A.  M.  and  Mark  A.  Brown. 

Decided,  April  10,  1902. 

Malpractice — Nature  of  Proof  Necessary  to  Estahlish — Negligence  or 
Unskillfulneas  can  not  he  Assumed — Damages. 

In  an  action  for  damages  for  malpractice,  there  must  be  proof  by  the 
testimony  of  experts  of  some  specific  act  of  unskillfulness  or  neg- 
ligence to  entitle  the  plaintiff  to  recover.  Testimony  of  a  char- 
acter which  might  permit  the  jury  to  assume  that  there  was  neg- 
ligence or  unskillfulness  is  not  a  sufficient  basis  for  recovery. 

Jackson,  J. 

At  the  trial  of  this  case  the  jury  rendered  a  verdict  of  $1,500 
in  favor  of  the  plaintiff.  The  plaintiff's  action  was  for  damages 
on  account  of  the  alleged  malpractice  or  negligence  of  the  defend- 
ants as  surgeons  or  physicians  in  treating  plaintiff  for  a  broken  arm. 
The  evidence  tended  to  show  that  plaintiff  had  received  a  com- 
pound fracture  of  the  arm  near  the  elbow,  and  that  he  has  not 
entirely  recovered  from  the  injuries.  There  was  evidence  tending 
to  show  that  defendants  had  discharged  the  plaintiff  as  cured, 
whereas  his  arm  now  shows  a  permanent  injury.  There  was,  how- 
ever, no  evidence  tending  to  show  in  what  particulars  the  defend- 
ants had  been  guilty  of  negligence  in  treating  plaintiff  for  his 
broken  arm. 
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The  plaintiff  called  no  expert"  witness  to  prove  that  any  acts 
of  the  defendants  in  treating  the  plaintiff  were  unskillful.  It  was 
therefore  left  to  the  jury  to  say  from  the  nature  of  the  injury, 
and  from  the  fact  that  there  had  been  no  recovery  and  from  the 
evidence  tending  to  show  that  plaintiff  was  discharged  as  cured, 
whether  or  not  the  treatment  of  defendants  was  unskillful  and/ 
negligent. 

I  am  now  satisfied  that  such  evidence  was  not  sufficient  to  war- 
rant a  verdict  for  the  plaintiff.  To  entitle  a  plaintiff  to  recover 
in  such  an  action,  he  must  prove  some  specific  act  of  unskillfulness 
or  negligence,  and  this  must  be  done  by  the  testimony  of  experts. 
It  must  not  be  left  to  the  jury  to  assume  that  there  was  negli- 
gence in  the  absence  of  such  testimony. 

In  Craig  v.  Chambers,  17  0.  S.,  259,  which  was  an  action  for 
damages  for  malpractice  by  a  physician,  the  court  said:  ^The 
evidence  tended  to  show  no  specific  act  of  negligence,  from  the 
nature  of  which  injury  to  the  patient  might  be  inferred."  And 
further  the  court  said :  "An  injury  is  not  presumed,  and  must  be 
proved.*' 

In  Tefft  V.  Wilcox,  6  Kan.,  46  (an  action  for  malpractice),  the 
court  said:  "This  evidence  must,  from  the  very  nature  of  the 
case,  come  from  experts,  as  otner  witnesses  are  not  competent  to 
give  it,  nor  are  juries  supposed  to  be  conversant  with  what  is  pecu- 
liar with  the  science  and  practice  of  the  profession  of  medicine 
and  surgery  to  that  degree  which  will  enable  them  to  dispense 
with  all  explanations.'* 

The  same  proposition  is  stated  even  more  forcibly  in  McClel- 
land's  Civil  Malpractice,  304,  which  is  referred  to  with  approval 
in  46  Kan.,  81. 

At  the  trial  of  the  case  at  bar  a  number  of  expei-ts  testified  on 
behalf  of  defendants  that  due  care  and  skillfulness  had  been  used 
by  defendants,  but  there  was  no  testimony  by  experts  on  behalf  of 
plaintiff. 

Therefore,  as  the  defendants  did  not  guarantee  a  cure,  the  ver- 
dict can  not  be  allowed  to  stand,  and  the  motion  for  a  new  trial 
will  be  granted. 

Herman  J.  Witte,  for  plaintiff. 

L.  W.  Oo88,  for  defendants. 
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AIXOWANCE  OP  COUNSBL  PE£S  WHERE  TRUST  FUND  HAS 
BEEN  BENEPITED. 

[Probate  Court  of  Hamilton  County.] 

Estate  of  Mary  A.  Oskamp,  deceased. 

Decided,  May  12,  1902. 

Counsel  Fees — Unauthorized  Service  for  Administrator — Trust  Fund 
Benefited — Equitable  Doctrine  Applied. 

A  reasonable  allowance  of  fees  will  be  made  on  equitable  principles  to 
counsel  who,  although  not  employed  by  the  administrator  or  trus- 
tee, have  rendered  services  which  inured  for  the  benefit  of  the 
trust. 

Fehris,  J. 

This  case  comes  now  for  decision  upon  an  application  filed  by 
Charles  W.  Baker  and  Fred.  W.  Keam  for  an  allowance  of  fees 
out  of  the  estate,  based  upon  services  rendered  to  the  estate  as 
counsel  in  the  following  matters: 

One  of  the  devisees  claimed  $21,459.17  as  a  gift  from  the  de- 
cedent, and  such  proceedings,  they  claim,  were  had  as  prevented 
recovery,  and  therefore,  as  to  that  item,  it  was  a  distinct  gain  to 
the  estate. 

And  for  a  basis  of  a  further  charge,  they  claimed  that  $2,681.50 
was  covered  back  into  the  estate,  as  will  appear  by  a  supplementary 
decree  made  by  the  Probate  Court  of  Hamilton  County,  Ohio. 

Third.  A  claim  was  made  for  four  and  one-half  years'  ser- 
vices in  the  sum  of  $22,500.  This  amount  was  by  the  court  re- 
duced to  $15,750,  thus  making  a  saving  to  the  estate  of  $6,750, 
and  the  total,  by  this  process  of  reasoning,  is  $30,890.67,  which,  it 
is  said,  is  a  net  gain  to  the  estate. 

Again,  as  a  further  reason  for  some  allowance  to  be  made  to 
counsel,  it  is  said  that  through  the  joint  efforts  of  many  attor- 
neys, including  these,  the  estate  saved  $6,775.37  in  taxes,  necessi- 
tating a  suit  in  the  United  States  Court,  by  which  suit  $2,000  was 
saved,  as  a  net  gain  to  the  estate. 

All  of  these  items,  except  the  question  of  taxes,  are  quite  fa- 
miliar to  the  court,  because  of  numerous  hearings,  arguments  and 
orders  made  by  this  court  in  this  connection,  and  the  question  in 
all  of  these  matters  is  as  to  whether  or  not  the  rules  of  law  laid 
down  in  that  class  of  cases,  wherein  courts  have  allowed  counsel 
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to  recover  a  proper  amount  for  services  rendered,  not  under  em- 
ployment by  the  administrator  of  an  estate,  but  whose  services, 
first  made  possible  by  heirs,  inured  to  the  benefit  of  the  trust  es- 
tate, and  that  upon  equitable  principles  resulted  favorably  to  the 
estate  in  the  increase  of  assets  or  in  the  conservation  of  an  estate 
already  in  being,  were  allowed  as  valid  charges  against  the  trust 
estate.  This  by  reason  of  the  application  of  principles  of  equity, 
and  not  falling  under  the  law  of  contract.  We  do  not  have  to 
rely  upon  the  authorities  cited  by  counsel,  quoting  from  In  re 
Trustees  v.  Greenough,  105  U.  S.,  527,  or  Railroad  case,  113  U.  S., 
116,  or  case  in  168  U.  S.,  311. 

We  have  the  principle  settled  in  Ohio,  in  35  0.  S.,  581 ;  52  0.  S., 

;  56  0.  S.,  779;  and  while  it  is  true  that  we  have  an  express 

statute  that  defmes  the  distribution  of  an  estate,  and  allows  to 
an  administrator  or  executor  fixed  compensation,  together  with 
whatever  fixed  reasonable  expenses  they  may  be  put  to,  yet  it  has 
always  been  a  recognized  rule  in  many  states,  and  always  by  the 
federal  courts,  that  a  reasonable  allowance  shall  be  made  for  coun- 
sel fees  in  all  matters  where  a  trust  fund  has  been  benefited  by 
the  services  of  counsel,  even  though  not  retained  by  the  adminis- 
trator. 

See  9  C.  C,  pages  132-133. 

See  21  C.  C,  page  728. 

It  is  dangerous  to  allow  the  application  of  this  rule  to  extend 
so  far  as  to  induce  litigation  that  may  be  unnecessary  and  harm- 
ful, yet  where  cest  que  trustants  employ  counsel,  and  such  service 
results  in  bringing  to  the  estate  a  large  amoimt  for  distribution, 
or  prevents  the  recovery  of  claims  that  would  otherwise  be  admitted 
as  valid  debts,  and  establishes  correctly  the  basis  of  division  by  an 
appeal  to  courts  of  law,  such  services  must  be  warranted  by  an 
application  of  the  equitable  principle,  "that  a  trustee  called  upon 
to  discharge  a  duty  in  the  matter  of  the  administration  of  his 
trust,  would  be  entitled  to  a  reasonable  compensation  therefor, 
and  included  therein  a  reasonable  allowance  to  be  made  for  coun- 
sel fees.^* 

The  object  of  the  administration  being  distribution,  whatever 
effects  distribution  is  a  service  to  the  estate,  and  the  expenses  in- 
cident thereto  may  be  chargeable  to  the  administrator,  first,  per^ 
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Boiially^  and  second,  the  estate.    Moore  v.  Thomas,  52  0.  S.^  200. 

In  the  Perea  case,  168  XT.  S.,  the  court,  discussing  the  position 
of  the  administrator  of  an  estate,  says^  that  inasmuch  as  the  fimd 
was  recovered,  it  should  be  made  properly  to  bear  a  proportion  of 
the  expense  of  administration,  the  amoimt  is  within  judicial  dis- 
cretion, and  in  fixing  the  amount,  the  trial  court  should  proceed 
upon  its  own  knowledge  of  the  value  of  the  solicitor's  service. 

The  trouble  that  has  arisen  in  these  cases  that  have  gone  to  the 
United  States  Court  and  there  reviewed,  has  been  the  narrow  con- 
struction given  to  the  various  statutes  of  the  different  states,  which, 
Judge  Brewer  says,  finds  no  warrant  that  obtains  in  the  practice  of 
the  federal  courts  where  rules  of  equity  are  enforced  to  pay  one 
a  fair  compensation  for  a  service  that  inures  to  the  benefit  of  all 
interested  in  the  fund. 

The  Kittredge  case,  the  decision  of  which  was  first  announced 
in  19th  Bulletin,  and  afterwards  afiirmed  by  the  Supreme  Court 
without  record,  and  subsequently  again  before  that  court  for  af- 
firmance of  a  judgment  of  the  circuit  court,  could  have  never  been 
reached  unless  that  court  had  determined  that  equitable  doctrines 
had  a  place  in  the  translation  of  the  rule  or  statute,  which  au- 
thorizes the  payment  of  any  reasonable  expense  made  necessary 
in  the  administration  of  assets. 

There  were  undoubtedly  valuable  services  that  were  rendered  by 
counsel  in  this  matter,  that  did  inure  to  the  benefit  of  the  estate. 
This  will  be  found  by  reference  to  the  decision  of  this  court  and 
of  other  courts  relating  to  this  same  subject  matter.  Claims  were 
defeated  that,  in  the  judgment  of  the  courts  should  never  have 
been  allowed  as  valid  claims  against  the  estate.  They  were  not 
allowed  as  claims  by  the  administrator  with  the  will  annexed,  but 
finding  them  as  parts  of  the  will,  he  would  have  been  justified, 
without  legal  intervention,  in  paying  them.  Under  the  order  of 
the  court,  this  he  could  not  do.  Such  order  was  obtained  as  the 
result  of  litigation  by  counsel  who  now  ask  pay  for  the  same. 
The  peculiarities  of  this  estate,  and  every  estate  is  peculiar,  made 
the  litigation  a  fiercely  contested  one.  It  was,  as  usual,  a  family 
affair,  and  the  court,  with  the  aid  of  counsel,  made  such  disposi- 
tion as  seemed  wise  and  proper  of  the  various  matters  submitted. 
Then,  too,  as  a  further  basis  of  a  charge,  it  is  said  and  urged  upon 
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the  court;,  as  a  ground  for  an  allowance  of  proper  fees,  that  through 
this  same  counsel,  and  solely  through  them,  that  the  codicils  to  the 
will  were  set  aside,  and  thus  an  estate  which  possibly  might  have 
been  in  the  courts,  or  unsettled,  at  least,  for  many  years  to  come, 
was  brought  to  an  early  tennination,  and  the  management  of  the 
estate  relieved  of  many  questions  that  could  be  easily  subject 
matter  for  misunderstanding  and  possible  litigation. 

Without  expressing  any  opinion,  whatever,  with  reference  to 
the  merits  or  demerits  of  that  controversy,  and  looking  only  to  the 
estate  as  such,  the  efforts  of  counsel  in  the  direction  of  an  early 
distribution  were  of  value  in  reaching  a  speedy  termination  of 
what  otherwise  might  have  been  a  long,  tedious  and  expensive  liti- 
gation. 

The  objection  to  any  allowance  is  upon  the  theory  of  the  stat- 
ute, that  an  administrator  only  can  charge  an  estate  with  the  pay- 
ment of  counsel  fees,  only  when  the  employment  is  had  under  his 
direction,  necessary  for  the  proper  conduct  of  the  estate,  and  upon 
the  theory  that,  as  such  administrator,  he  represents  the  entire 
estate,  creditors  first,  and  heirs  second,  and  therefore,  outside  em- 
ployment should  be  paid  by  the  contracting  parties,  be  they  credit- 
ors or  heirs,  and  not  out  of  the  estate  which  is  in  his  hands  as  a 
trustee  for  the  benefit  of  whom  it  may  concern.  This  rule  is  fre- 
quently adopted,  and  correctly  adopted,  and,  as  a  general  proposi- 
tion, is  a  correct  one,  but  it  is  only  in  cases  where  the  application 
of  the  equitable  doctrine  is  plain  that  the  legal  rule  should  be  far 
extended  as  to  include  a  proper  charge  for  a  proper  service  ren- 
dered for  the  interests  of  the  estates  in  entirety,  and  not  for  the 
benefit  of  a  particular  heir  or  creditor. 

The  records  disclose  the  fact  that"  a  persistent  effort  was  made 
by  these  parties  now  seeking  to  be  paid,  to  have  claims  aggregat- 
ing thousands  of  dollars  disallowed,  and  to  that  end  contracts 
were  enterei  into  upon  a  basis  of  a  contingent  fee,  which  services 
are  not  included  in  the  application  now  before  the  court,  and  that 
various  orders  were  made  and  entered  into  by  them  representing  the 
administrator  of  the  estate,  and  that  many  of  the  important  vic- 
tories were  the  result  of  the  proceedings  inaugurated  and  carried 
to  a  successful  conclusion. 

Having  reviewed  these  facts  with  some  care,  and  having  a  knowl- 
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edge  of  the  estate  as  an  entirety,  the  court  is  of  the  opinion  that 
a  charge  of  $2,500  would  not  be  unreasonable  to  be  included  by 
the  administrator  as  an  expense  incident  to  administration. 

C.  TF.  Baker,  Fred.  W.  Ream. 

Jdhn  E.  Bruce,  Harlan  Cleveland,  Goebel  &  Bettinger. 

Kittredge  £  Wilby. 


TH£  STATUTE  OF  LIMITATIONS  APPLYING  TO  SUITS  WOK 
REDUCTION  OF  STREET  ASSESSMENTS. 

[Common  Pleas  Court  of  Franklin  County.] 

Gault  v.  The  City  and  Altman  v.  The  City. 

Decided,  July  20,  1903. 

Street  Assessments — Acts  under  which  the  Improvement  was  Made 
Once  Held  Constitutional — Estoppel  Against  Complaint  that  the 
Work  wa^  not  Up  to  the  Specifications — The  Bar  Against  Com- 
plaint that  the  Assessment  Exceeded  the  Benefits, 

1.  Relief  will  not  be  granted  against  an  assessment  made  under  a  law 

which  was  at  the  time  declared  constitutional  by  the  Supreme 
Court,  and  under  which  a  municipality  sold  its  bonds  and  vested 
rights  have  accrued;  and  especially  is  this  true  since  the  decision 
in  Shoemaker  v.  Cincinnati.* 

2.  Complaint  that  the  improvement  was  not  made  in  accordance  with 

the  specifications  will  not  be  heard,  where  the  entering  of  suit  is 
delayed  for  a  long  period — In  this  case  nearly  ten  years. 

3.  The  clause  of  Section  4982  which  limits  to  four  years  the  time  for 

bringing  "an  action  for  an  injury  to  the  rights  of  the  plaintiff 
not  arising  on  contract  and  not  hereinbefore  enumerated"  applies 
to  an  action  for  reduction  of  a  street  assessment  for  excess  of 
benefits. 

Dillon,  J. 

These  are  two  assessment  cases  of  considerable  importance  re- 
lating to  the  improvement  of  Livingston  avenue.  It  is  "first 
claimed  that  the  Taylor  Law  under  which  Livingston  avenue  was 
improved  was  unconstitutional.  I  do  not  grant  relief  upon  this 
claim  for  the  following  reasons: 

(1.)  The  law  has  already  been  held  constitutional  by  our  high- 
est tribunal  and  was  so  held  at  the  time  this  improvement  was 

♦The  Circuit  Court  decision  in  this  case  will  be  found  in  1  Circuit 
Court— New  Series,  page  11.  The  decision  of  the  Supreme  Courts 
affirming  the  Circuit  Court,  will  be  found  in  68  O.  S.,  at  page  603. 
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made,  and  the  holdings  of  the  lower  courts  have  been  to  compel 
the  same  court  to  reverse  itself  first.  All  things  that  were  to  be 
done  under  that  improvement  therefore  have  been  done  and  done 
at  a  time  when  the  law  was  held  to  be  constitutional.  Every  one 
acted  upon  it.  The  bonds  were  sold  under  it.  The  city  loaned 
its  credit  under  it  and  the  assessment  was  made  on  that  theory. 

(2.)  The  holding  of  Judge  Bigger  in  the  case  of  Jenkins  v. 
The  City,  already  decided,  embodies  views  with  which  I  can  not 
take  issue. 

(3.)  Vested  rights  have  intervened  especially  under  the  pre- 
vious decisions  and  a  long  time  has  elapsed  and  all  things  have 
been  done  and  accomplished  under  the  act  contemplated  thereby 
80  far  as  this  case  is  concerned.  And  it  is  now  too  late  to  urge 
such  a  claim. 

(4.)  The  case  of  Shoemaker  v.  Cincinnati,  case  number  8388, 
decided  by  our  Supreme  Court  a  few  weeks  after  the  submission 
of  this  case,  is  directly  in  point  and  sustains  this  view  of  the 
case,  although  I  will  not  take  time  to  go  into  it  now.  Counsel 
can  examine  that  case  for  themselves. 

The  second  point  made  is  as  to  the  defective  construction  of 
the  street,  the  allegation  being  that  it  is  not  constructed  according 
to  the  specifications.  My  finding  is  against  this  claim.  I  am  satis- 
fied there  was  such  a  substantial  compliance  with  the  plans  and 
Bpecifications  as  would  prevent  any  relief  on  this  ground,  and  after 
the  lapse  of  so  many  years  the  very  clearest  proof  should  be  de- 
manded. The  street  was  improved  over  ten  years  ago  and  evidence 
of  the  present  condition  of  the  street  must  be  received  with  a  good 
deal  of  caution  before  forming  a  judgment  as  to  how  the  street 
was  originally  laid.  We  all  know  that  sand  placed  on  top  of 
crushed  stone  percolates  more  or  less  through  it  and,  therefore, 
while  the  contract  ten  years  ago  may  have  called  for  three  inches 
of  sand,  and  the  contract  may  have  been  literally  complied  with, 
yet  one  may  find  but  an  inch  of  sand  to-day.  The  same  may  be 
said  of  the  crushed  stone  which  may  more  or  less  become  imbedded 
in  the  clay.  I  would  not  expect  at  this  time  to  find  the  same 
number  of  inches  of  crushed  stone  under  the  pavement  as  the 
contract  and  specifications  originally  called  for.  Therefore,  unless 
there  is  some  very  clear  proof  I  would  not  be  warranted  in  assum- 
ing that  relief  should  be  granted  upon  that  ground. 
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The  next  question  and  the  moet  important  is,  perhaps,  was  the 
tions,  for  that  plea  could  not  apply  to  the  claim  of  unconstitu- 
tionality; and  there  is  uncertainty  as  to  just  when  knowledge  of 
assessment  in  excess  of  the  benefits?  There  is  scarcely  a  subject 
upoi>  which  there  can  be  so  wide  a  difference  of  opinion  in  honest 
witnesses  than  in  the  valuation  of  lots.  In  this  case  the  lapse  of 
time  adds  another  feature  of  imcertainty.  I  have  not  considered 
defendant's  plea  of  lapse  of  time,  or  laches  as  to  the  other  conten- 
defective  construction  first  appeared.  But  the  claim  for  reduction 
of  assessment  arises  the  day  after  the  assessment  is  made  and 
there  is  no  question  as  to  when  plaintiff^s  claim  in  this  regard 
accrued.  The  assessment  was  declared  and  made  a  lien  on  May 
21,  1894.  The  petition  in  the  Gault  case  was  filed  October  8, 
1902,  over  eight  years  afterwards;  and  in  the  Altman  case  it  was 
filed  January  12,  1903,  or  almost  nine  years  afterwards.  The 
general  equitable  principles  of  laches  do  not  apply  where  the  stat- 
ute itself  prescribes  the  time  in  which  such  action  may  be  brought. 
In  such  cases  "equity  follows  the  law  J*  Therefore,  courts  of  equity 
in  this  state  adopt  the  statute  of  limitations.  These  statutes  are 
very  broad.  They  relate  first  to  the  form  of  action,  both  equitable 
and  legal.  The  next  provision  relates  to  certain  exceptions  with 
reference  to  actions  already  commenced  and  to  certain  cases  where- 
in the  right  of  action  has  already  accrued.  Then  follows  a  series 
of  limitations  which  seeks  to  embrace  every  action  that  can  be 
filed  in  court  and  so  sweeping  is  this  provision  that  there  is  a 
class  in  which  it  is  said  "all  other  actions  not  specially  mentioned 
shall  be  brought  within  a  certain  length  of  time.'*  The  idea  of 
the  statute  of  limitations  is  to  embrace  all  cases.  I  am  therefore 
bound  to  consider  it.  I  pass  by  the  fifteen  year  statute  and  the 
six  year  statute  and  come  to  Section  4982,  which  provides  that 
an  action  for  an  injury  to  the  rights  of  the  plaintiff,  not  arising  on 
contract  and  not  hereinafter  enumerated,  shall  be  brought  within 
four  years.  The  only  other  provision  that  could  possibly  apply  is 
the  ten  year  statute.  Section  4985  provides  that  an  action  for 
relief  not  hereinbefore  provided  for  can  only  be  brought  within 
ten  years  after  the  cause  of  action  accrues. 

This  action  is  manifestly  not  one  to  recover  real  property 
(twenty-one  years) ;  nor  is  it  an  action  on  special  contract  in  writ- 
ing (fifteen  years);  nor  is  it  an  action  on  a  bond  (ten  years). 
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What,  then,  is  its  nature?  On  the  part  of  the  county  treasurer 
the  original  assessment  and  each  instalbnent  thereof  is  a  liability 
created  by  statute  and  he  is  barred  in  collecting  these  various  in- 
stallments to  six  years  after  date.  That  is  to  say,  if  the  county 
treasurer  would  omit  to  collect  one  of  these  installments  to-day 
and  not  attempt  to  collect  it  for  six  years  he  could  not  collect 
it  at  all.  Revised  Statutes,  4981.  Hartman  v.  Hunter,  56  0.  S., 
175;  Hawkins  v.  Furnace  Co,,  40  0.  S.,  507. 

But  what  is  the  nature  of  this  claim  for  reduction  of  assessment 
because  it  exceeded  benefits?  It  is  for  a  credit  on  or  a  reduction, 
of  the  city's  claim  arising  by  virtue  of  the  Constitution  which  says 
that  these  plaintiffs  shall  have  the  assessment  on  their  lots  reduced 
to  an  amount  equal  to  the  benefits  conferred  by  the  improvement, 
or  not  to  exceed  the  after  benefits  conferred  by  the  improvement 
On  the  day  this  assessment  was  made,  therefore,  the  plaintiff  had 
the  right  to  bring  his  action  to  reduce  the  assessment.  Being  con- 
strued as  an  injury  or  damage  the  limitation  would  be  four  years. 
Revised  Statutes,  4982.    R.  R.  Co.  v.  Hambleton,  40  0.  S.,  496. 

The  only  question  remaining  is  whether  a  claim  of  this  character 
is  controlled  by  Section  4982,  or  if  it  be  decided  that  section  does 
not  apply,  whether  Section  4985  applies,  which  gathers  in  every- 
thing omitted  from  the  previous  sections  and  makes  the  limit  ten 
years  ? 

I  am  of  opinion  that  that  clause  of  Section  4982  which  mentions 
"an  action  for  an  injury  to  the  rights  of  the  plaintiff  not  arising 
on  contract  and  not  hereinbefore  enumerated,"  is  the  one  applicable 
here  and  plaintiff's  claims  for  reduction  for  excess  of  benefits  are 
barred.  I  have  also  carefully  considered  the  evidence  in  this  be- 
half but  find  it  unnecessary  to  announce  a  conclusion.  I  will  say 
to  counsel,  however,  that  although  not  a.  part  of  the  case  now,  I 
could  not  grant  the  relief  prayed  for  on  the  ground  that  this  assess- 
ment was  in  excess  of  benefits.  The  burden  is  on  the  plaintiff  to 
show  that  fact  and  especially  so  after  this  lapse  of  time.  I  think 
the  value  of  these  lots  as  they  sold  at  that  time  was  excessive  and 
was  not  the  true  value. 

An  exception  may  be  noted  and  the  appeal  bond  will  be  fixed 
at  $200.  There  are  two  cases  and  the  appeal  bond  will  be  the 
same  in  each  case. 

W,  0,  Henderson  and  De  Witt  C.  Jones,  for  plaintiffs. 

Butler,  Marshall  &  Keating,  for  defendant. 
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ACTIONS  TO  £fUOIN  TH£  ISSUE  OF  MUNICIPAL  BONl>S. 

[Court  of  Common  Pleas  of  Franklin  County.  ] 

Hallock  v.  City  of  Columbus. 

Decided,  December  29,  1902. 

Bar  of  a  Previous  Action — Residence  of  Piainiiff  at  Time  of  Previous  Ac- 
tion — Suit  Should  be  Brought  on  Behalf  of  the  Corporation, 

1.  The  fact  that  the  plaintiff  was  not  a  resident  of  the  city  at  the  time  of 

the  determination  of  a  previous  suit  brought  by  a  tax-payer  to  enjoin 
the  issue  of  certain  municipal  bonds,  does  not  remove  from  a  similar  ac- 
tion the  bar  of  the  previous  determination. 

2.  A  tax-payer  suing  in  his  individual  capacity  can  not  maintain  a  snit  to 

enjoin  the  issue  of  bonds  by  a  municipality  for  the  building  and  equip- 
ping of  an  electric  light  plant ;  such  suit  must  be  brought  on  behalf  of 
the  corporation. 

Bigger,  J. 

This  case  is  before  the  court  upon  an  application  of  the  plaintiff 
for  a  temporary  restraining  order  to  prevent  the  defendant  from 
delivering  bonds  to  the  sinking  fund  commissioners  of  the  city, 
issued  for  the  purpose  of  building  and  equipping  an  electric  light 
plant. 

The  petition  is  a  lengthy  one,  and  I  will  not  stop  to  summarize 
its  averments,  but  only  to  say  that  it  is  claimed  the  issue  of  these 
bonds  was  illegal,  null  and  void  upon  nine  different  grounds. 
The  city  has  filed  an  answer,  in  which  it  sets  up  facts  with  refer- 
ence to  the  Cherington  suit  in  this  court  and  the  circuit  court,  the 
Iiind  suit,  the  Beckett  suit  and  others,  heretofore  brought  in  this 
court,  and  it  is  claimed  that  the  judgments  in  those  actions  are  a 
complete  bar  to  the  prosecution  of  this  action. 

This  suit  is  brought  by  the  plaintiff  on  behalf  of  the  city,  as  is 
provided  by  statute.  Counsel  for  the  plaintiff  in  the  brief  filed 
in  support  of  the  application  for  a  temporary  restraining  order, 
concedes  that  this  court  decided  in  the  Lind  case,  sufra,  that  the 
judgment  in  the  Cherington  suit,  supra,  was  a  bar  to  the  bringing 
of  any  other  action  on  behalf  of  the  corporation  by  any  other  tax- 
payer, but  contends  that  the  judgment  in  those  cases  is  not  a  bar 
to  the  bringing  of  an  action  by  a  taxpayer  in  his  individual  ca- 
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pacity,  to  restrain  the  issue  and  sale  of  these  bonds  which  it  is 
claimed  are  not  legally  authorized. 

In  addition  to  the  objections  which  were  raised  in  the  Lind 
case  to  these  bonds,  plaintiff  here  raises  two  or  three  additional 
objections.  But  the  fact  that  she  may  raise  other  objections  to  the 
validity  of  these  bonds  cannot  affect  the  question  or  give  her  a 
right  to  relitigate  the  question  as  to  the  validity  of  the  action  of 
the  defendant  in  the  issuing  of  these  bonds.  These  objections 
could  have  been  made  in  the  other  suits,  and  cannot,  therefore,  in 
my  opimon,  confer  any  right  upon  her  to  maintain  this  action. 
If  she  can  maintain  the  action  it  must  rest  upon  other  grounds. 

It  is  averred  in  the  petition  that  she  became  a  resident  of  this 
city  in  September,  1901 ;  that'  she  is  the  owner  of  personal  property, 
the  lax  valuation  of  which  is  $700,  and  that  a  part  of  this  was 
purchased  in  December,  1901.  I  do  not  understand,  nor  has  coun- 
sel pointed  out,  what  additional  rights  this  could  confer  upon  her. 
Certainly  those  who  become  residents  and  taxpayers  of  a  municipal 
corporation  cannot  escape  their  share  of  the  burden  of  taxation 
because  they  were  not  residents  of  the  corporation  at  the  time  tlie 
debts  were  created.  It  would  be  a  strange  doctrine  if  every  new 
resident  who  comes  into  a  city  had  a  right  to  re-open  and  litigate 
questions  decided  by  the  courts  prior  to  their  becoming  residents 
and  taxpayers.  If,  as  has  been  decided  by  this  court  and  affirmed 
by  the  circuit  court,  so  that  it  is  no  longer  an  open  question  in 
this  court,  an  action  brought  by  one  taxpayer  to  restrain  the  issue 
of  these  bonds  is  a  bar  to  a  similar  action  by  another  t'axpa^^er,  the 
fact  that  the  plaintiff  may  not  have  been  a  resident  of  the  city 
at  the  time  of  the  bringing  and  determination  of  thswt  suit  cannot 
confer  upon  her  the  right  to  again  litigate  upon  the  same  subject- 
matter,  to-wit,  the  validity  of  the  actions  of  the  city  authorities 
in  providing  for  the  •issuing  of  these  bonds  for  the  building  and 
equipping  of  an  electric  light  plant.  I  do  not  see,  therefore,  that 
the  averment  in  the  petition  as  to  the  time  when  the  plaintiff 
became  a  resident  and  taxpayer  can,  in  any  way,  affect  the  question 
of  her  right  to  maintain  this  suit. 

Now  the  suit  is  brought  by  the  plaintiff,  as  she  avers,  on  behalf 
of  the  corporation.     The  admission  of  counsel  that  the  decision 
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of  the  circuit  court  was  that  the  Cherington  suit  was  a  bar  to 
any  subsequent'  suit  brought  by  another  taxpayer  on  behalf  of  the 
corporation  seems  to  me  an  end  of  the  matter  and  that  it  is  an 
admission  that  the  plaintiff  cannot  maintain  this  suit.  She  does 
not  claim  to  have  brought  in  her  individual  capacity  as  a  tax- 
payer, but  avers  in  the  first  paragraph  of  her  petition  that  she 
brings  the  action  on  behalf  of  the  corporation,  and  makes  the 
further  averment  with  reference  to  the  request  of  the  city  solicitor 
to  bring  the  suit,  and  his  refusal  to  do  so.  I  do  not  see  how,  in 
the  face  of  this  averment,  that  she  can  claim  that  this  action  is 
l)rought  by  her  in  her  individual  capacity  as  a  taxpayer,  but  if  it 
be  contended  that  she  may  maintain  it  in  her  individual  capacity, 
notwithstanding  the  averment  of  the  petition,  I  will  say  that  this 
same  claim  was  made  by  counsel  in  the  Lind  case,  and  was  con- 
sidered by  me  in  that  case.  On  that  point,  I  find  I  used  the  fol- 
lowing language  in  deciding  the  Lind  case : 

"It  is  said  that  if  it  should  be  determined  that  an  action  cannot 
be  maintained  under  these  sections  of  the  statute,  that  still  the 
plaintiff,  as  a  taxpayer,  has  a  right,  in  his  individual  capacity,  to 
maintain  an  action  to  restrain  the  collection  of  illegal  taxes,  but 
that,  it  seems  to  me,  leads  to  an  equally  absurd  conclusion.  May 
one  taxpayer  bring  an  action  upon  the  refusal  of  the  law  officer  to 
bring  it  and  require  the  director  of  public  improvements  to  build 
an  electric  light  plant,  and  then,  afterwards,  other  taxpayers,  whose 
interests  are  identical  with  that  of  Cherington,  bring  individual 
actions  to  restrain  the  collection  of  taxes  to  pay  for  such  a  plant  ? 
I  think  this  never  was  the  intention  of  the  law-making  power  of 
the  state.  I  believe  that  the  plaintiff  in  this  case,  whose  interests 
were  indentical  with  those  of  Mr.  Cherington,  and  every  other 
taxpayer,  were  so  far  represented  in  that  suit  that  they  were 
concluded  by  the  finding  in  that  case,  which  was  necessary  to  the 
judgment,  and  which  was,  in  fact,  made  by  the  pleadings,  that  the 
resolution  of  March  2,  1896,  was  duly  and  legally  passed,  and 
that  the  finding  there  is  conclusive  in  this  case/* 

I  then  called  attention  to  the  decisions  in  Hensly  v.  Hamilton 
(city),  3  C.  C,  201,  decided  by  the  Circuit  Court  of  Butler  County, 
in  which  the  question  of  the  right  of  an  individual  taxpayer  tomain- 
tain  such  an  action  was  before  the  court,  and  it  was  there  decided 
that  the  action  cannot  be  maintained  by  the  individual  taxpayer, 
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but  must  be  brought,  as  in  this  case,  on  behalf  of  the  corporation. 
The  action,  in  that  case,  was  brought  by  Heneley,  for  himsQlf  and 
other  taxpayers  of  the  city,  who  were  too  numerous,  he  alleged, 
to  be  personally  brought  before  the  court.  The  court  held  that 
such  an  action  cannot  be  maintained  by  an  individual  taxpayer. 
The  first  branch  of  the  syllabus  is : 

"When,  under  Section  1778,  Rev.  Stat.,  a  taxpayer  brings  an 
action  to  restrain  a  misapplication  of  funds  of  the  corporation, 
or  the  abuse  of  corporate  powers,  etc.,  the  action  should  be  in  his 
name  as  a  taxpayer  on  behalf  of  the  corporation,  and  not  simply 
as  a  taxpayer." 

In  that  action,  the  plaintiff  claimed  that  it  was  not  necessary  to 
bring  the  action  on  behalf  of  the  corporation,  but  that  he  had  a 
right  to  bring  the  action  under  the  provisions  of  Sections  5848  and 
5849,  Eev.  Stat.,  which  authorized  the  court  to  enjoin  the  illegal 
levy  of  taxes  assessed,  etc.  Judge  Cox,  in  discussing  that  claim  of 
the  plaintiff,  says: 

"It  manifestly  shows  a  distinction  between  this  law  and  the 
general  law  (Section  5848,  Rev.  Stat.),  which  gives  to.  any  tax- 
payer the  right  to  enjoin  the  illegal  assessment  or  payment  of  a  tax. 
In  the  latter,  it  is  purely  of  a  personal  character,  in  which  the 
general  public  may  not  be  interested,  and  the  judgment  only  re- 
straining the  tax  on  account  of  its  illegality  as  to  particular  per- 
sons, while  the  law  under  contemplation  is  for  the  protection 
of  corporate  rights  in  favor  of  the  corporation.'^ 

In  the  case  at  bar  I  am  equally  of  the  opinion  that  this  action 
to  restrain  the  issue  and  sale  of  these  bonds  cannot  be  maintained 
by  this  plaintiff.  If  she  has  any  right  to  maintain  the  action  on 
account  of  the  facts  set  up  in  her  petition,  it  is  only  to  restrain  the 
levy  and  collection  of  taxes  as  against  her  own  property  to  pay 
for  the  bonds,  but  not  to.  restrain  the  issue  of  the  bonds,  which  the 
courts  have  held  to  have  been  legally  issued. 

Believing,  as  I  do,  that  the  facts  stated  in  the  petition  do  not 
show  any  right  in  the  plaintiff  to  maintain  this  suit,  the  applica- 
tion for  a  temporary  restraining  order  must  be  refused. 

Paul  Jones,  for  plaintiff. 

Byrne  &  Rvhrecht,  for  defendant. 
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NECESSARY  PARTIES  IN  SUIT  FOR  SALE  OF  LAND  TO 
PAY  DEBTS. 

[Court  of  Common  Pleas  of  Franklin  County.] 

Mary  Kummer  v.  Edward  L.  Lake  and  0.  M.  Stafford. 

Decided,  February  6,  1908. 

Section  6142  Construed— Sale  0/  Real  Estate  to  Pay  Debts  of  Decedent— 
Parties — Lienholders, 

L  Statutes  regulating  the  sale  of  real  estate  of  a  decedent  by  his  executor  or 
administrator  for  the  payment  of  his  debts  should  be  strictly  construed. 

2.  A  judgment  creditor  of  an  heir  or  de\'isee  is  not  a  necessary  party  to  a 
suit  to  pay  the  debts  of  the  deceased  ancestor  or  devisor<  Protection  to 
his  rights  is  found  in  Section  6171. 

Beacom,  J. 

In  January,  1898,  Elizabeth  Lapp  died  seized  of  an  estate  in 
fee  simple  in  certain  lands,  leaving  a  will,  by  which  she  gave 
and  devised  to  her  six  children  each  an  equal  share  of  her  estate 
after  payment  of  debts.  Of  these  six  children,  defendant,  Edward 
L.  Lapp,  was  one. 

Thereafter,  one  Hanbach  was  appointed  executor  and  qualified 
and  entered  upon  duties  of  his  office,  and  later  filed  petition  in 
Probate  Court  of  Cuyahoga  County  for  sale  of  certain  lands  to 
pay  debts  of  testator.  In  this  proceeding  Edward  L.  Lapp  was 
made  party  defendant,  and  probate  court  found  it  necessary  to  sell 
said  lands  to  pay  debts  of  decedent,  and  ordered  appraisal  and 
sale,  and  said  lands  were  appraised  and  sold  and  sale  was  reported 
to  probate  court,  which  approved  and  confirmed  the  same,  and 
executor  was  ordered  to  m€ike  a  deed  to  the  defendant,  Stafford, 
which  was  done. 

Previous  to  said  sale,  plaintiff  herein,  Mary  Kummer,  obtained 
a  judgment  against  defendant,  Edward  L.  Lapp,  which  judgment 
is  still  unsatisfied,  and  issued  execution  and  levied  upon  lands  de- 
scribed in  petition.  Said  lands  are  those  sold  under  direction  of 
probate  court  by  Hanbach,  executor  of  estate  of  Elizabeth  Lapp, 
and  it  was  sought  to  levy  upon  interest  of  Edward  L.  Lapp  in  said 


2IO  FRANKLIN  COUNTY  COMMON  PLEAS. 

Kummer  v.  Lake  et  al.  [Vol.  I,  N.  a 

land,  which  interest  was  that  which  he  had  acquired  by  devise 
from  his  mother,  Elizabeth  Lapp. 

It  is  admitted  that  all  things  above  mentioned  were  duly  and  reg- 
ularly done  unless  it  be  in  matter  that  we  shall  now  consider. 

In  proceeding  to  sell  lands  for  payment  of  debts  plaintiff  herein 
was  not  made  a  party.  She  claims  that,  under  Section  6142,  Rev. 
Stat.,  she  is  a  necessary  party,  and  her  demurrer  to  answer  of 
defendant,  Stafford,  raises  question  whether  or  not  a  person  who 
holds  a  lien  upon  interest  of  heir  or  devisee  is  a  necessary  party  to 
proceeding  for  sale  of  land  to  pay  debts  of  ancestor  or  devisor. 

Title  to  land  is  always  vested  in  some  one.  Upon  death  of  ances- 
tor title  passes  to  heir,  and  upon  that  of  devisor,  to  devisee.  In 
either  case,  however,  creditors  have,  in  morals  and  in  law,  a  title  su- 
perior to  that  of  heir  or  devisee,  the  latter  being  entitled  only  to 
what  is  left  after  payment  of  debts  of  deceased. 

Previous  to  1858,  it  was  not  necessary  to  make  a  mortgagee  or 
other  lienholder  a  party  to  action  for  the  sale  of  land  to  pay  debts. 
A  statute  passed  in  that  year  made  them  necessary  parties.  Defrees 
V.  Greenkam,  11  Ohio  St.,  486;  Siein  v.  Steamboat,  17  Ohio  St., 
472. 

The  sections  of  the  statutes  regulating  the  manner  in  which 
lands  may  be  sold  by  executor  for  payment  of  debts  of  decedent  are, 
so  far  as  this  case  is  concerned,  substantially  Sections  6136,  6137, 
6141,  6142,  6147,  6162  6165  and  6171.  These  sections  not  only 
regulate  manner  in  which  sale  shall  be  made,  but  are  evidently 
intended  to  place  strict  limits  upon  such  sales  and  to  prevent  the 
making  of  such  sales  except  when  necessary. 

Section  6136,  Rev.  Stat.,  provides  that  as  soon  as  executor  shall 
ascertain  that  personalty  is  insufficient  to  pay  debts  he  shall  apply 
to  probate  or  common  pleas  court  for  authority  to  sell  real  estate ; 
Section  6137,  Rev.  Stat.,  that  executor  or  administrator  shall  com- 
mence action  in  probate  or  common  pleas  court  of  county  where 
land  is  situated;  and  Section  6141,  Rev.  Stat.,  that  petition  shall 
set  forth  four  things:  (1),  Amount  of  debts;  (2),  costs  of  ad- 
ministration; (3),  value  of  personalty;  (4),  description  and  value 
of  realtv  sought  to  be  sold. 
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Section  6142,  Eev.  Stat.,  enumerates  parties  and  provides  that 
they  shall  be  "the  widow  of  the  deceased,  and  the  heirs,  devisees,  or 
persons  having  the  next  estate  of  inheritance  from  the  deceased,  and 
all  mortgagees  and  other  lienholders,''  etc. 

Plaintiff  herein  claims  she  comes  within  provisions  of  this  statute 
and  is  a  lienholder  within  its  meaning. 

Section  6147,  Rev.  Stat.,  provides  that  if  court  be  satisfied  upon 
hearing  petition  that  it  is  necessary  to  sell  land  to  pay  debts,  it 
shall  order  sale  of  so  much  as  is  necessary  to  pay  those  debts ;  Sec- 
tion 6162,  Rev.  Stat.,  for  return  by  executor  of  his  proceedings 
under  order  of  sale  and  for  a  careful  examination  by  the  court  of 
such  return ;  Section  6165,  Rev.  Stat.,  for  application  of  proceeds, 
providing  they  shall  go:  first,  to  discharge  of  costs;  second,  to 
payment  of  mortgages ;  and,  third,  to  discharge  of  claims  and  debts 
of  decedent.  Finally,  Section  6171,  Rev.  Stat.,  provides  that*  any 
surplus  shall  be  treated  as  realty. 

It  appears  to  the  court  that  the  Legislature  intended  that  land 
should  not  be  sold  for  payment  of  debts  until  personalty  was  ex- 
hausted. Then  recourse  could  be  had  to  realty.  But  in  order  to 
acquire  right  to  sell  realty,  a  proceeding  must  be  begun  in  court, 
and  the  court  must  be  satisfied  that  sale  is  necessary  to  pay  debts, 
and  court  is  required  to  scrutinize  the  matter,  both  before  sale  and 
after  sale,  and,  in  order  that  no  unnecessary  sale  be  made,  mort- 
gagees and  heirs  or  devisees  are  required  to  be  made  parties.  The 
intention  of  the  Legislature  is  clear  that  land  of  a  decedent  shall 
never  be  sold  except  when  it  actually  belongs  to  creditors,  when 
heirs  or  devisees  have  no  interest  therein,  or  very  slight  interest, 
because  proceeds  would  be  absorbed  in  payment  of  debts.  That 
being  the  spirit  and  general  character  of  this  legislation,  it  seems 
clear  that  the  Legislature  did  not  deem  it  necessary  to  make  any 
one  a  party  who  had  so  remote  an  interest  in  the  proceeds  as  a 
judgment  creditor  of  an  heir  or  devisee.  The  legislators  did  not 
intend  that  sales  should  be  made  where  there  would  be  anything 
left  for  creditors  of  heirs  or  devisees,  and  have  placed  in  the  hands 
of  court  complete  power  to  prevent  sales  where  there  would  be 
substantial  surplus.    Such  being  a  principle  that  runs  through  this 
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legislation,  it  appears  improbable  that  the  Legislature  intended  per- 
sons should  be  made  parties  whose  interests  were  so  vague. 

Moreover,  as  suggested  above,  in  the  early  history  of  the  law  in 
Ohio,  this  proceeding  was  treated  as  one  to  which  judgment  lien- 
holders  were  not  necessary  parties,  and,  therefore,  when  Section 
6142,  Eev.  Stat.,  provides  that  they  "shall  be  made  parties,'^  that 
statute,  being  a  modification  of  the  previous  rule  of  common  law, 
must  be  strictly  construed,  and  the  word  lienholder,  under  which 
plaintiff  herein  claims  \o  have  rights,  must  be  strictly  construed, 
and  under  such  construction,  it  does  not  appear  to  the  court  that 
she  is  intended  to  be  included. 

Further,  Section  6171,  Bev.  Stat.,  seems  to  protect  the  rights  of 
person  situated  as  is  plaintiff,  for  it  therein  provides  that  any  sur- 
plus left  after  payment  of  creditors  of  the  deceased,  shall  be  treated 
as  land,  and  doubtless  her  rights  to  that  surplus  are  the  same  as 
were  her  rights  in  the  land.  The  onJy  decision  on  this  question  in 
Ohio  is  by  a  probate  court,  reported  in  Anonymous,  25  Bull.,  102. 
It  is  well  reasoned,  but  the  matter  is  so  important  that  a  ruling 
should  be  obtained  from  the  highest  court  in  the  state.  I  trust  this 
present  cause  will  go  there  for  decision. 

Demurrer  to  answer  overruled. 

Plaintiff  not  desiring  to  reply,  judgment  is  entered  for  de- 
fendants. 

Tf .  0.  Mathews,  for  plaintiff. 

Winch  &  Thompson,  for  defendants. 
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A  COUNTY  AUDITOIL  CAN  NOT  GRANT  REFUNDERS  FOR 

TAXES  PAID  UNDER.  INACCURACIES 

IN  DESCRIPTION. 

[Common  Pleas  Court  of  Hamilton  County.] 

Von  Seggern  v.  Meifeld. 

Decided,  April  14,  1903. 

Taxes  Erroneously  Paid — Title  May  Be  Quieted  Against  Holder  of  Oer- 
tiftcate  For — Tender  Need  Not  Be  Made — Refunders  For  Can  Not 
Be  Granted. 

1.  An  action  to  quiet  title  may  be  maintained  by  an  owner  against  the 

holder  of  a  certificate  for  taxes  erroneously  paid,  although  such 
interest  has  not  ripened  into  an  absolute  title  by  a  tax  deed. 

2.  A  court  of  equity  will  grant  such  relief  without  requiring  the  peti- 

tioner to  tender  the  amount  of  taxes  due  before  suit  is  brought, 
especially  where  the  sum  properly  due  is  uncertain  and  such  tender 
could  only  affect  the  costs. 

3.  A  county  auditor  can  not  issue  refunders  under  Sections  1038  and 

2800  for  mere  inaccuracies  in  description,  such  as  a  mistake  in  the 
initial  of  the  name  of  the«owner  of  the  subdivision,  upon  the  theory 
that  these  amount  to  ''erroneous  taxes,"  or  taxes  "erroneously  col- 
lected." 

Pflegeb,  J. 

Taifee  were  aesoesed  on  lot  7  of  James  F.  Corry^s  subdivision  in 
the  name  of  Maggie  Murphy,  who  was  at  that  time  the  lessee. 
There  was  also  in  existence  a  lot  7  of  T.  P.  Corry^s  subdivision 
in  the  name  of  another  person  upon  which  the  taxes  had  been 
regularly  paid.  The  taxes  of  Maiggie  Murphy  on  lot  7  of  James 
A.  Conys  subdivision  were  delinquent  for  1896,  1897  and  1898 
without  penalties,  and  in  1899  C.  H.  Wiltsee  obtained  a  certifi- 
cate for  such  taxes  amounting  to  $96.58.  By  some  oversight  it 
was  described  as  ''T'^  F.  Corry^s  instead  of  ''James"  F.  Corr/s 
subdivision.  Thereafter  the  property  appeared  taxed  in  Wiltsee^s 
name.  Subsequently  whea>  paying  his  taxes  Wiltsee  discovered 
the  mistake  in  the  initials  of  the  owner  of  the  subdivision  and 
asked  a  remittur  ftwrn  his  bill  for  the  taxes  for  December,  1899, 
and  June,  1900,  which  was  granted  and  this  was  so  indicated  on 
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the  auditor's  books.  He  also  received  a  refunder  for  the  $96.58 
and  surrendered  his  certificate  to  the  auditor.  The  error  in  the 
name  iras  thereupon  oorrected  by  the  auditor,  and  the  taxes  from 
1896  to  1900  were  put  back  on  the  duplicate  as  delinquent,  and 
penalties  were  added  for  the  years  1897,  1898,  1899  and  1900, 
amounting  in  all  to  $171.28,  and  these  were  purchased  at  delin- 
quent sale  by  the  defendant,  J.  B.  Meifeld.  The  plaintiff,  as 
owner,  brought  suit  to  quiet  titile  against  Meifeld,  claiming  that 
the  taxes  were  paid  by  Wiltsee;  that  the  auditor  had  no  authority 
to  refund  the  $96.58  or  to  remit  the  taxes  due  in  December,  1899, 
and  June,  1900,  and  that  Meifeld  had  no  title  whatsoever.  The 
defendant  Meifeld  set  up  his  claim  and  lien  for  taxes  and  for  all 
the  penalties  and  interest.  By  an  amendment  he  set  up  a  transfer 
of  the  surrendered  certificate  and  claimed  a  lien  therefor  as  well. 

It  is  claimed  that  an  action  to  quiet  title  can  not  be  maintained 
against  the  holder  of  a  tax  certificate  alleged  to  be  void  because  it 
has  not  ripened  into  an  absolute  title  by  a  tax  deed,  and  that  it  is 
not  a  cloud  againist  which  equity  will  giant  relief.  A  number  of 
authorities  are  cited  outside  of  Ohio  to  sustain  suoh  contention, 
but  they  are  mainly  in  states  where  the  separation  of  pleadings  and 
proceedings  of  law  and  equity  is  still  adhered  to. 

Section  5779,  R.  S.,  permits  an  action  to  quiet  title  against  any 
person  who  claims  an  interest  therein  adverse  to  the  plaintiff. 
This  section  construed  in  Rhea  v.  Dick,  34  0.  S.,  420,  made  it 
applicable  to  every  lurking  and  unsubstantial  claim  or  lien  which 
may  be  asserted  against  real  estate.  Bates  in  his  Pleadings,  VoL 
2,  page  661,  seriously  doubts  whether  the  existence  of  a  remedy 
at  law  ousts,  the  chancery  jurisdiction  of  the  court  to  entertain  the 
bill  under  the  statutory  right.  On  the  same  page  he  concedes  the 
authorities  outside  of  Ohio  to  question  the  right  to  sue  in  chancery 
where  the  claim  is  void  on  its  face. 

It  was  held  in  State  v.  Godfrey,  62  0.  S.,  18,  that  the  pur- 
chaser at  a  delinquent  sale  does  not  become  vested  of  the  title  by 
holding  a  mere  certificate  of  purchase,  but  that  it  is  a  sale  of  the 
interest  of  the  owner  defeasible  by  redemption,  and  the  lien  of  the 
state  for  taxes  is  conferred  upon  him. 

Our  Supreme  Court,  however,  in  the  (»se  of  Peek  v.  Wartous, 
30  0.  S.,  690,  allowed  a  suit  to  quiet  title  against  an  erroneous 
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tax  sale  which  had  not  ripened  into  a  tax  title.  See  also  Thomas 
V.  White,  2  0.  S.,  541. 

Tender  of  actual  amount  of  taxes  due  not  necessary  before  suit. 
Authorities  are  oited  to  show  that  an  action  to  quiet  title  can  not 
be  brought  -without  tendering  the  actual  amount  due.  Black  on 
Tax  Titles,  Section  435;  Lancaster  v.  Duhadway,  77  Ind.,  565; 
Oillette  V.  Webster,  15  0.,  623. 

Saxton  V.  Seiberling,  48  0.  S.,  554,  was  an  action  to  set  aside 
a  fraudulent  deed,  and  the  court  permitted  reoorery  without  ten- 
der before  suit  on  the  plaintiff's  offering  to  pay  such  amount  as 
the  court  ^ould  find  proper.  Where  in  an  action  like  the  one  at 
bar  the  amount  properly  due  the  defendant  was  uncertain  in  that 
all  might  be  uncollectible  and  at  least  a  portion  of  the  taxes  were 
illegal,  and  plaintiff  had  signified  his  willingness  to  pay  whatever 
the  court  ehould  find  to  be  properly  due,  and  the  tender  could 
only  have  affected  the  costs,  the  court  will  grant  the  relief  prayed 
for  upon  payment  of  the  proper  amount  due  and  the  ooets. 

The  auditor  can  not  issue  refunders  because  of  inaccurate  de» 
scriptions. 

Where  the  number  of  a  lot  is  properly  oharged  in  the  name  of 
the  owner  but  there  is  an  error  of  description  in  the  first  name  of 
the  owner  of  the  subdivision,  the  county  auditor  is  required  to 
correct  such  error,  but  he  can  not  under  Section  1038,  or  under 
Section  2800,  issue  a  refunder  to  a  purchaser  at  a  tax  sale  for  taxes 
for  the  year  during  which  be  delivered  the  duplicate  to  the  treas- 
urer, and  especially  not  for  prior  years  because  they  are  not  "er- 
roneous*'  taxes  or  ^'erroneously  collected"  from  such  payer.  Such 
an  error  would  undoubtedly  destroy  the  effectiveness  of  a  iax  sale 
and  a  deed  made  thereunder.  (Waltz  v.  Hurts,  24  W.  L.  B.,  110). 
Such  tax  certificate  may  form  the  basis  of  a  claim  and  lien  for 
the  amount  of  taxes  paid  with  interest  from  tiie  time  of  payment 
if  such  sale  proved  invalid  because  of  any  irregularity  in  the  pro- 
ceedings of  the  auditor,  as  provided  by  Section  2880. 

Section  2886  provides  that  if  the  taxes  charged  on  any  lot  are 
regularly  paid  and  such  land  erroneously  returned  delinquent  and 
sold  for  taxes,  the  sale  thereof  shall  be  void,  and  the  money  paid 
by  the  purchaser  at  such  void-  sale  shall  be  refunded  to  him  out  of 
the  county  treasury  on  the  order  of  the  county  auditor.    It  is  true 
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ttbat  lot  7  of  Thomas  P.  Corry^g  subdivision  was  not  delinquent 
It  was  not  attempted  to  be  sold,  bmt  the  lot  similarly  described 
as  having  been  owned  by  Maggie  Murphy  wtas  sold.  She  did  own 
as  lessee  a  lot  in  James  A.  Corr/s  subdivision,  which  was  delin- 
quent. While  this  section  apparently  justified  the  auditor's  action, 
a  proper  construction  does  not  do  so.  The  refunder  issued  to 
Wiltsee  did  not  return  to  him  the  money  theretofore  paid  by  him 
on  the  lot,  cancel  ^d  payment  and  put  the  lot  in  the  omitted 
list.  The  certificate  held  by  Wiltsee,  aJthough  surrendered  to  the 
auditor,  is  nevertheless  a  vitalized  paper  giving  a  lien  on  Maggie 
Murphy^s  lot  7  of  James  A.  Corry's  subdivision  under  Section 
2880.  If  thds  was  transferred  to  Meifeld  as  now  claimed  in  his 
emended  answer  and  cross-petition,  then  the  plaintiff  can  not 
complain  of  any  unlaiwful  lefunder  to  Wilteee.  This  refunder 
did  not  justify  the  auditor  in  issuing  to  Meifeld  e  certificate  for 
the  taxes  already  paid,  by  Wiltsee  or  for  the  vensliAes  for  the  years 
1897  and  1898. 

The  taxes  however  for  December,  1899,  and  June,  1900,  were 
by  mistake  simply  remitted  from  Wiltsee's  bill,  and  as  they  were 
not  paid,  but  omitted,  these  were  properly  replaced  on  the  auditor's 
books.  The  defendaut  is  therefore  entitled  to  repayment  of  the 
entire  sum  he  paid  out  with  the  exception  of  the  penalties  for  the 
years  1897  and  1898,  with  interest  at  six  per  cent,  from  the  date 
of  payment.  If  plaintiff  wiU  pay  this  sum  and  interest  together 
with  all  costs  of  this  action,  his  title  will  be  quieted  as  prayed  for. 

Decree  accordingly. 

John  R,  Von  Seggern,  for  plaintiff. 

A.  B.  Dunlap,  contm. 
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ACCIDENT  INSURANCE  POUCIES  INCONTESTABLE  EXCEPT  FOR 
FRAUD  APTER  THREE  PAYMENTS. 

[Superior  Court  of  Cincinnati,  Special  Term]. 

Sayleb  et  al.  Executors,  v.  The  Standard  Life  &  Accident 

Insurance  Co. 

Decided,  April  30,  1903. 

Insurance^Accident  Insurance  a  Contract  for  lAfe  Insurance,  Limited 
40  Specified  Risks-Section  3626,  R.  £f.,  Construed, 

Section  3626,  Revised  Statutes,  providing  that  all  policies  issued  on 
"the  life  of  any  person  in  this  state"  are  incontestable,  except  for 
fraud,  after  three  annual  premiums  have  heen  received,  is  appli- 
cable alike  to  life  insurance  and  to  accident  insurance  companies. 

Dempsey,  J. 

Section  3626,  Rev.  Stat".,  tinder  the  chapter  'TL^ife  Insurance 
Companies,^^  provides  that  *'A11  eompanie&  after  having  received 
three  annual  premiums  on  any  policy  issued  on  the  life  of  any 
person  in  this  state,  are  estopped  from  defending  upon  any  other 
ground  than  fraud,  against  any  claim  arising  upon  such  policy 
by  reason  of  any  errors,  omissions  or  misstatements  of  the  assured 
in  any  application  made  by  such  assured  on  which  the  policy  was 
issued,  except  as  to  age/* 

On  the  argument  of  this  case,  much  effort  was  spent  upon  draw- 
ing a  distinction  between  life  insurance  companies  and  so-called 
accident  insurance  companies,  with  reference  to  the  applicability 
of  this  section.  To  my  mind  the  determining  words  of  this  statute 
are  these:  "Any  policy  issued  on  the  life  of  any  person,'^  and  it 
makes  no  difference  what  kind  of  a  company  issues  the  policy,  if 
it  be  issued  on  the  life  of  a  person. 

A  policy  of  insurance  issued  by  a  so-called  accident  insurance 
company,  as  applied  to  injuries  resulting  in  death,  is  but  a  con- 
tract of  life  insurance,  limited  to  specified  risks — that  it  is  a  policy 
issued  on  the  life  of  a  person,  but  insuring  against  death  from 
certain  specified  risks.  See  Kerr  on  life  Insurance,  p.  5 ;  State  v. 
Federal  Insurance  Co.,  48  Minn.,  110.  The  statute  says:  "Any 
policy  issued  on  the  life  of  any  person;"  the  policies  issued  in  this 
case  were,  within  the  definitions  laid  down  above,  issued  on  the 
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life  of  Stacy,  and  hence,  under  the  comprehensive  term  ''any^'  must 
be  included  within  the  provisions  of  Section  3626. 

As  to  the  coUocation  of  the  insurance  statutes,  it  does  not  seem 
to  me  that  that  can  alter  the  plain  language  of  the  section  in  its 
application  to  policies  issued  by  accident  companies. 

In  my  judgment  the  demurrer  to  the  reply  ought  to  be  over- 
ruled, and  it  is  so  ordered. 

C.  D.  Robertson,  for  demurrer. 

John  R.  Sayler,  contra. 


CROSSINGS  or  INTERURBAN  AND  STEAM  RAILWAYS. 

[Common  Pleas  Court  of  Darke  County.] 

The  Dayton  &  Union  Railroad  Co.  v.  The  Dayton  &  Munoib 

Traction  Co. 

Decided,  August  20,  1903. 

Railway  OroBsing  Statute  Construed— CUusiflcation  of  Interurhan  BaiU 
ways. 

The  act  of  May  10,  1902  (95  0.  L.,  530),  authorizing  the  court  of  com- 
mon pleas,  or  a  Judge  thereof  in  vacation,  to  fix  the  mode  of 
crossing,  where  it  becomes  necessary  for  the  tracks  of  one  railroad 
company  to  cross  the  tracks  of  another  railroad  company,  does  not 
apply  to  interurhan  railway  companies,  organized  under  the  street 
railway  act 

Allread,  J. 

On  August  15th,  1903,  The  Dayton  &  TJnion  Bailroad  Com- 
pany made  an  application  in  this  court  to  fix  and  determine  the 
mode  amd  manner  of  the  crossing  to  be  made  over  its  tracks  near 
the  Parent  school  house  in  this  county,  by  the  Dayton  &  Muncie 
Traction  Company. 

On  August  17th  a  supplemental  petition  vras  filed  askifng  for  a 
restraining  order  staying  further  proceedings  in  the  probate  court 
in  an  action  pending  in  that  court  for  the  condemnation  of  the 
crossing  at  grade. 

This  relief  is  contended  for  under  the  Act  of  May  10th,  1902 
(95  0.  L.,  530).    The  title  is  "An  act  to  provide  for  one  steam 
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railroad  epoeaing  anotlher  steam  milroed/'  It  provides  "ThaiB 
"where  it  becomes  necessary  for  the  track  of  one  milroad  company 
to  cross  the  track  of  another  railroad  comptuiy,  tmless  the  manner 
of  making  such  crossing  shall  -be  agreed  to  between  such  companies, 
it  shall  be  the  duty  of  the  court  of  common  pleas  of  the  county 
•wherein  such  crossing  is  located,  or  a  judge  thereof  in  vacation, 
on  application  of  either  party,  to  ascertain  and  deflne  by  its  decree 
the  mode  of  such  crossiog  "whidh  will  inflict  the  least  practical  in- 
jury upon  Hie  rights  of  the  company  owning  the  road  which  is 
intended  to  be  crossed;  and  if  in  the  opinion  of  such  court,  or 
jud'ge  thereof,  it  is  reasonable  and  practicable  to  avoid  a  grade 
crossing,  it  shall  by  its  process  prevent  a  crossing  at  grade." 

The  railroad  company  contends  that  this  act  is  applicable  to 
interurban  railroads,  and  bases  its  construction  largely  upon  the 
legislative  history  of  the  enaotment'.  As  the  biU  was  introduced 
in  the  House  the  title  as  well  as  the  enacting  part  provided  for 
the  crossing  of  one  "railroad"  by  another  "railroad."  The  word 
''steam"  did  not  appear.  In  the  Senate  the  bill  was  amended  in 
the  enacting  part  so  as  to  add  the  word  "steam"  before  "railroad," 
and  in  that  form,  passed  by  the  Senate.  After  its  passage  and 
while  the  bill  still  remained  in  the  Senate  the  title  was  amended 
by  the  addition  of  the  word  "steam"  before  "railroad".  It  was 
then  messaged  to  the  House.  The  House  refused  to  concur  in 
the  amendment  of  the  Senate  adding  the  word  '%team"  before 
railK)ad  in  the  enacting  part,  and  this  led  to  a  conference  com- 
mittee. Finally,  the  House  insietim;  upon  its  opposition  to  the 
Senate  amendment,  the  Senate  receaed  and  the  bill  was  adopted 
in  both  branches  of  the  General  Assembly  with  the  word  "steam" 
stricken  out  of  the  enacting  part.  But  for  some  reason  the  word 
"steam"  was  not  stricken  from  the  title.  The  bill  was  enrolled 
and  signed  by  the  presiding  officers  of  the  House  and  Senate  in 
the  form  in  which  it  appears  in  the  Session  Laws. 

There  has  been  in  recent  jears  much  conflict  of  opinion  as  to 
what  the  term  "railroad"  includes,  and  especially  as  to  how  inter- 
urban  railroads  are  to  be  classified..  The  term  railroad  in  its 
broadest,  and  in  its  true  etymological  sense,  applies  to  all  sortis 
of  transportation  upon  fixed  tracks,  but  in  its  legislative  sense 
or  the  sense  in  which  it  is  used  in  the  statutes,  it  is,  at  least 
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ordinarily^  much  more  confined.  Sfteam  nailroadfi  antedate  all 
other  chiairacter  of  railroads,  amd  the  early  legislation  refers  to 
them  as  "railroads/*  there  being  at  thait  time  no  occasion  for  any 
other  designation.  The  next  in  point  of  time  were  street  rail- 
ways. The  Legislature  in  dealing  with  street  railroads  referred 
to  them  by  that  designation,  and  we  find  during  the  period  of  the 
existence  of  ordinary  railways  and  street  railways  that  legislation 
directed  to  railways,  or,  as  we  know  them,  steam  railways,  desig- 
nated them  by  the  title  of  "railroads,*'  whereas  legislation  appli- 
cable to  street  railways  designa^teid  them  as  "street  railways.** 
The  next  character  of  railways  in  point  of  time  was  suburban 
railways.  One  of  the  earliest,  possibly,  of  the  suburban  railways 
was  the  White  Line  at  Dayton,  which  extends  from  the  city  of 
Dayton  to  the  Dayton  Soldiers*  Home.  These  roads  were  pro- 
vided for  by  an  extension  of  the  street  railway  act,  as  provided 
in  Sections  2505  and  3438,  whereby  a  street  railway  could  extend 
its  lines  over  the  public  highway  outside  of  the  municipality. 
Interurban  railways,  a  still  later  system,  were  at  first  constructed 
as  street  railways  under  the  suburban  railway  act.  Later  on — 
I  think  probably  the  first  enactment  was  in  1894 — they  were  pro- 
vided for  as  street  railways,  or  in  the  exact  language  "as  com- 
panies organized  under  Section  3236  of  the  Eevised  Statutes,  to 
construct,  maintain  and  operate  electric  street  railroads  or  street 
railroads  using  other  than  animal  power.**  Whether  that  is  a 
proper  classification  of  interurban  railways  is  not  for  the  court 
to  say.    It  is  sufficient  that  the  Legislature  has  so  designated  them- 

The  queetion  of  classification  of  interurban  railways  was  pre- 
sented to  the  circuit  court  in  the  Millcreek  Valley  case,  decided 
in  21  Circuit  Court,  page  391,  and  it  was  there  held  that  Section 
247/  of  the  Eevised  Statutes,  which  by  its  terms  applies  to  rail- 
roads and  electric  railroads,  does  not  apply  to  interurban  railways, 
they  being  considered  street  railroads  within  the  classification 
adopted  by  the  General  Assem/bly. 

The  Supreme  Court  of  fhe  state  in  the  case  of  The  Massillon 
Bridge  Co.  v.  The  Cambridge  Iron  Co.,  in  the  69  Ohio  State,  186, 
held  that  the  general  railroad  statutes  as  to  a  mechanic's  lien 
did  not  apply  to  interurban  railroads.  And  the  court,  on  page 
188  of  that  report,  Judge  Burket  delivering  the  opinion,  says: 
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'Tram  a  carefnl  examinafdon  of  the  course  of  legislation  on 
the  subject  of  railroads  and  street  railroads,  it  appears  that  the 
legislation  as  to  each  has  been  carefully  kept  separate,  and  the 
statute  as  to  mUroade  do  not  apply  to  street  railroads  unless 
made  to  do  so  by  clear  reference.  *  *  *  Sections  2501  and 
2505d,  inclusive,  are  all  prior  to  Section  3437  and  all  affect  street 
milroads,  but  they  do  not  relate  to  milToade,  thus  showing  that 
the  General  Assem'bly  do  not  regard  even  interurban  street  rail- 
roads as  being  included  in  the  word  ^railroad.' "  Oreene  v.  St 
By,  Co.,  62  0.  S.,  67 ;  C,  L.  &  A.  E.  St.  R.  B.  v.  Lohe,  68  0.  S.— ; 
p.  139,  Ohio  Law  Reporter. 

As  to  croesinpfs,  it  appears  that  Section  247/  and  247.^,  which 
provide  for  the  interlocking  system,  and  Section  3333,  which  pro- 
vides for  the  crossing  of  one  railroad  over  another  railroad,  do 
not  apply  to  interurban  roads.  Prior  to  the  session  of  the  General 
Assembly  in  1902  the  regulation  of  the  crossing  of  steam  roads 
by  interurban  roads  w^as  not  very  definitely  provided  for.  Section 
3443-5-6  seems  to  cx)ver  the  subject  of  street  railroads  crossing 
each  other  and  crossing  steam  roads,  but  in  the  Session  Laws  of 
1902,  on  page  356,  four  days  before  the  act  in  question,  an  act  was 
passed  to  abolish  grade  crossings  in  municipal  corporations.  The 
firet  seven  sections  of  this  act  lelate  to  "ndlroads"  by  that  desig- 
natiom  The  dghth  section  relaites  to  ^'street  railroads,'^  thereby 
showing  that  the  General  Assembly  at  that  time,  at  least,  and  in 
Vbisii  act  infended  to  provide  for  railroads  generally  and  also  for 
street  railroads  under  a  special  designaition.  The  claim,  how- 
ever, is  made  by  the  Dayton  &  Union  Bailroad  Company  that  the 
histocy  of  the  passage  of  this  act.  House  Bill  230,  raises  a  different 
inference  from  that  which  would  ordinarily  apply  in  the  case  of 
a  general  statute  where  the  word  "railroad''  was  used  and  without 
any  other  aid  to  indicate  the  intention  of  the  (Jeneral  Assembly. 

The  rules  of  interpretation  of  statutes  are  well  known.  Those 
applicable  to  this  case  may  be  classified  as  follows:  First.  The 
settled  rule  of  construction  by  the  courts  and  by  popular  significa- 
tion. Second.  By  reference  to  statutes  in  pari  materia.  Third. 
By  reference  to  the  title  of  the  axrt.  Fourth.  By  ttie  history  of 
the  passage  of  the  act. 

I  do  not  give  these  in  the  order  of  their  relative  importance 
btrt  in  the  order  of  their  discussion.    I  have  referred  to  the  settled 
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rule  of  oonetruction.  Our  courts  have  decided  that  the  Legislature 
is  preemned  to  have  in  mind  ait  the  time  of  the  passage  of  an  aot 
what"  the  courts  have  decided  as  to  the  meaning  of  terms  em- 
ployed. The  Legislature  is  also  presumed  to  so  act*  as  to  m«Jce 
the  whole  body  of  the  laws  a  harmondous  one^  amd  therefore  the 
acts  in  paH  maieria  may  be  considered  as  an  aid  to  construction. 
The  title  of  the  act,  also,  may  be  looked  to  in  determining  what 
the  aot  itself  means.  A  title,  under  our  Oanstitution  and  under 
the  laws  of  this  state,  is  sanetioaed  by  both  Houses  in  the  passage 
of  the  act.  While,  of  course,  the  title  does  not  constitute  any 
part  of  the  act  proper — the  act  itself  is  the  enaoting  part — still  in 
case  of  djoubt  the  title  may  be  looked  to  as  one  of  the  expressions 
of  the  General  Assembly  as  to  the  thing  about  whdch  they  were 
legislating. 

The  title  in  this  case  is  expressly  limited  to  steam  railroads,  but 
it  is  said  that  the  legislative  history  of  the  bill  shows  that  the  title 
in  that  respect  was  a  mistake.  There  is  some  inference,  no  doubt, 
arising  from  the  history  of  this  bill  that  the  word  "steam"  was 
left  in  the  title  by  mistake.  But,  as  stated  in  the  case  in  the  52d 
Ohio  State,  first  case  in  that  report,  the  case  involving  the  In- 
solvency Court  of  Cincinnati,  that  unless  a  mdsttike  is  corrected 
by  the  act  itself,  or  'by  other  statutes  in  pari  materia,  it  is  better 
bo  endure  temporary  inconvenience  thaa  it  is  for  the  court*  by 
judicial  coiffltruction  to  correct  a  supposed  mistake  in  the  statute. 

Now,  as  to  the  history  of  this  bill  in  its  passage  through  the 
House  and  in  the  amendment  which  the  Senate  insisted  upon 
and  which  the  House  refused,  the  court  has  been  in  considerable 
doubt  as  to  whether  the  inference  so  arising  will  override  the 
other  rules  of  construction.  I  am  inclined  to  the  opinion  that  it 
will  not.  The  courts  in  the  case  of  a  constitutional  provision  as 
well  as  an  act  of  Oongress  will  refer  to  the  debates  for  the  pur- 
pose of  determining  what  the  meaning  of  the  enactment  is  where 
there  is  doubt,  but  the  expression  of  opinion  of  the  individual 
members  of  Congress  or  of  the  individual  members  of  the  con- 
stitutional convention  is  .not  conclusive.  It  is  simply  one  of  the 
aids  which  the  court  will  adopt  in  determining  whait  the  meaning 
of  an  ambiguous  enactment  is.     The  court  is,  therefore,  of  the 
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opinion  that  the  act  of  the  General  Aeseanbly  of  May  lOth^  1902, 
found  at  page  530^  does  not^  ex  vi  termini  include  traction  or  in- 
terurban  railroads. 

Now,  it  is  claimed  that  by  the  ei]fi<!ffaineat  aJso  of  May  lOth, 
1902^  on  page  539  of  the  same  volume,  the  law  of  steam  railroads 
is  applicable.  Section  3443-10  provides  "that  all  companies  or- 
ganized for  the  construction  and  operation  of  interurban  rail- 
roads, using  any  motive  power  other  thaai  animal  power,  shaJl, 
when  necessary  to  enter  upon  or  use  private  property  in  such  con- 
struction and  operation  outside  of  municipalities,  have  the  same 
pcweor  and  right  of  eminent  domain  b»  is  now  possessed  by  steam 
railroad  companies."  This  should  be  read  as  part  of  the  original 
act  with  the  amendment  engrafted  upon  it. 

The  original  act  in  Section  6,  which  is  now  3443-13,  provides 
that  such  companies  ^all  be  subject  to  the  same  regulations  now 
provided  for  street  railroads,  in  so  far  as  the  same  are  applicable. 
So  that  it  would  appear  from  the  entire  act,  together  with  the 
amendment,  that  as  to  the  right  of  eminent  domain  interurban 
railroad  companies  have  tlie  se^e  power  as  is  now  possessed  by 
steam  railroad  companies,  whereas  in  the  matter  of  regulations 
the  law  of  street  railroad  companies  so  far  as  applicable,  control 
The  question,  therefore,  is  whether  this  power  of  the  c^urt  of  com- 
mon pleas  or  a  judge  under  the  act  of  May  10th,  1902,  is  an 
incident  of  the  right  of  eminent  domain,  so  that  the  amendment 
of  1902  to  Section  3443-10  appUes. 

A  case  in  point  in  the  30th  Ohio  State  is  found  on  page  604. 
That  is  a  case  with  which  counsel  are  undoubtedly  familiar,  al- 
though the  court  was  not  until  the  examination  of  it  here.  There 
the  Lake  Shore  &  Michigan  Eailroad  Company  condemned  a 
strip  of  ground  across  the  Cincinnati,  Sandusky  &  Cleveland  Rail- 
roaa  Company  100  feet  one  way  and  66  feet  the  other,  and  the 
proceedings  went  to  judgment  in  the  probate  court  and  was  re- 
versed and  tried  a  second  time  and  cameTjack,  and  one  of  the  gues- 
tioDs  before  the  Supreme  Court  was  whether  the  crossing  of  the 
road— ^e  crossing  of  the  tracks — was  to  be  considered  as  an  ele- 
ment of  damages  in  the  condemnation  proceedings.  Now,  on  the 
question,  so  far  as  it  is  applicable  here,  whether  the  regulation 
as  to  the  manner  and  mode  of  crossing  a  track  is  a  part  of  the 
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power  of  eminent  domain  or  whether  it  is  a  mere  police  regulate 
tion,  quoting  only  from  the  syllabus  in  this  case  it  is  said :  "Among 
the  powers  thus  reserved  (that  is,  reserved  by  the  state),  and 
which  must  inhere  in  the  staite,  is  that  of  prescribing  reasonable 
regulations  for  the  government  of  railroad  corporations  in  regard 
to  the  manner  in  which  they  shall  exercise  their  corporate  fran- 
chises in  running  their  trains,  eo  as  to  avoid  danger  to  the  lives 
B!dA  property  of  its  citizens.  Such  corporations  accept  their 
charter  and  fianohises,  and  own  and  use  their  tracks,  subject 
also  to  the  power  of  the  state  to  authorize  the  construction  of  other 
railroads  axnxjes  their  tracks  whenever  the  public  welfare  may  re- 
quire. Neither  the  priority  of  one  charter  over  the  other,  nor  the 
prior  location  or  construction  of  a  railroad  thereunder,  affects  .this 
right.  Under  the  Constlituition  and  laws  of  this  state  the  right 
of  one  railroad  corpora-tion.  to  cross  the  track  of  another  in  con- 
structing and  operating  its  road,  is  derived  by  grant  of  the  fran- 
chise so  to  do  from  the  state,  and  not  by  purchase  or  appropria- 
tion from  the  road  first  located  and  oonstructed.  The  latter  has 
no  vested  exclusive  right  to  such  crossing  for  its  use,  against  tlie 
right  of  the  public  to  the  crossing.^*  Judge  Johnson  discusses  that 
proposition  at  oonsiderable  length  in  the  opinion  and  the  same 
question  is  also  discussed  in  tfie  Pennsylvania  cases  to  which  coun- 
sel referred  the  court,  where  it  is  held  that  the  right  to  cross  the 
tracks  is  a  part  of  the  police  power  of  the  state  and  is  not  a  part  of 
the  right  of  eminent  domain. 

I  have,  therefore,  come  to  the  conclusion  that  this  act  of  May 
10th,  1902,  found  on  page  539,  does  not  by  reference  make  the 
previous  act,  or  the  act  at  least  found  on  the  previous  page,  appli- 
cable to  street  railroad  or  inrterurban  railroad  oompanies. 

The  application  of  the  Dayton  &  Union  Railroad  Company  is 
therefore  dismissed. 

R.  M.  Nevin  and  John  C.  Clark,  for  plaintiff. 

Anderson  £  Bowman  and  E.  P.  Matthews,  for  defendant. 
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JUDGMENT  BY  CX>NPESSION  BY  A  IMUNfOPAUTY. 

[Common  Pleas  Court  of  Franklin  County.] 

J.  M.  Walcutt  v.  The  City  op  Columbus. 

Decided,  April  29,  1903. 

Judgment  by  ConfesHon—On  the  Pleadings — On  Statutory  Grounds — 
Personal  Presence  of  City's  Legal  Adviser  Necessary — Entries 
Should  Be  Filed,  When, 

1.  A  rule  of  court  providing  that  "when  an  entry  Is  approved  by 

counsel  it  shall  be  endorsed  and  furnished  to  the  clerk/'  requires 
that  the  entry  be  "filed,"  and  that  it  be  filed  "when"  approved 
An  entry,  therefore,  granting  leave  to  the  plaintiff  to  amend  his 
petition,  which  was  not  filed  for  more  than  a  year  after  being 
endorsed  by  the  solicitor  for  the  city  of  Columbus,  and  not  until 
a  new  solicitor  had  assumed  the  oflice,  who  had  no  knowledge 
that  such  entry  was  to  be  filed  nunc  pro  tunc,  will  upon  his  mo- 
tion be  set  aside,  if  substantial  rights  of  the  city  so  require. 

2.  A  Judgment,  confessed  by  a  city  council,  which  is  for  an  amount 

greater  than  that  prayed  for  in  the  original  petition,  and  less 
than  that  prayed  for  in  an  amended  petition  to  which  the  city 
has  not  answered,  can  not  be  entered  on  the  pleadings;  and  unless 
the  solicitor  of  such  municipality  appeared  in  open  court  and 
consented  to  the  entering  of  the  Judgment,  it  did  not  acquire  va- 
lidity on  statutory  grounds. 

Evans,  J. 

On  April  29,  1903,  a  judgment,  ae  by  default  and  <m  confession 
by  resolution  of  the  city  council,  was  entered  in  this  case  in  favor 
of  the  plaintiflE  and  ugainst  defendant,  the  City  of  Columbus,  for 
the  sum  of  $63,000. 

The  director  of  law  of  said  city  now  comes  into  court  and 
moves  that  said  entry  and  amended  petition  be  stricken  from  the 
files  and  said  judgment  be  set  aside  and  vacated. 

On  September  28,  1898,  the  plaintiflE  filed  his  petition  in  this 
court  agaifust  the  defendant,  seeking  to  recover  a  judgment  against 
said  city  for  $33,154.03,  with  interest  from  September  28,  1892. 
His  ground  of  recovery  therein  pleaded  was  based  on  a  con.- 
tracf  in  writing  made  with  defendant  for  the  construction  of  cer- 
tain sewers  in  said  city.     Plans  and  specifications  were  attached 
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to  said  contract  detailing  the  work  and  the  price  therefor.  Part 
of  the  work  was  performed  by  plaintiff  under  said  contract,  and 
in  iSeptember,  1892,  with  the  consent;  of  defendant,  plaintiff  sold 
and  assigned  said  contract,  and  in  the  sale  thereof  reserved  tmto 
himself  the  right  to  receive  pay  for  all  work  done  and  material 
furnished  under  said  comtract  to  September  28,  1892,  except  ten 
per  cent,  on  certain  estimates  named. 

He  says  in  his  first  cause  of  action  that  he  furnished  material 
and  performed  labor  under  said  contract  in  the  the  amount  of  $77,- 
127.17,  and  that  he  received  an  estimate  from  defendant  for  woik 
and  material  furnished  in  the  sum  of  $64,288.30,  and  claimed  due 
him  thereon  the  sum  of  $12,838.87,  misli  interest  from  Septemiber 
28,  1892. 

For  a  second  cause  of  action  he  claims  that  a*  the  request  and 
order  of  the  defendant,  through  its  engineer,  in  conformity  with 
said  contract,  he  performed  labor  and  furnished  material  in  tlie 
construction  of  said  sewers  on  said  contract  at  prices  agreed  upon 
between  them,  which  prices,  he  says,  were  just  and  reasooiable,  and 
of  the  value  of  $33,736.05,  and  that  defendant  paid  on  account 
thereof  the  sum  of  $13,421.79,  and  claims  a  balance  due  of  $20,- 
315.16.  He  prays  judgment  in  full  in  the  sum  of  $33,164.03,  with 
interest  from  September  28,  1892. 

The  defendant  answered  cm  March  26,  1901,  and,  among  other 
things,  denies  that  it  is  indebted  to  plaintiff  in  any  sum  whatever, 
pleads  the  statute  of  limitations  and  a  settlement  and  payment  to 
plaintiff  in  full  for  all  work  performed  end  material  furnished  un- 
der said  contract. 

On  January  24,  1903,  plaintiff  filed  with  the  clerk  of  this  court 
an  amended  petition.  In  the  first  cause  of  action  in  said  amended 
petition  he  claims  that  he  furnished  labor  and  material  umder  said 
contract  to  the  amount  of  $85,447.90,  and  received  from  defend- 
ant on  estimates  the  sum  of  $63,903.45,  and  claims  a  balance  due 
him  of  $21,544.45,  with  interest  from  September  28,  1892.  This 
is  an  increase  of  the  amount  claimed  in  the  same  oause  of  adJOQ 
of  the  original  petition/  of  $8,705.58. 

In  the  second  cause  of  action  of  the  amended  petition  plaintiff 
claims  that  at  the  request  and  order  of  the  defendant,  through  its 
engineer  and  board  of  public  works,  he  performed  labor  and  fur- 
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nished  material  for  said  eewerB^  in  addition  to  the  labor  and  ma^ 
ferial  required  under  the  original  plans,  of  a  kind  and  character 
which  defendant  had  a  right  to  require  the  plaintiff  to  furnish 
under  the  provisions  of  said  contract. 

Plaintiff  sets  forth  various  items  for  extra  work,  and  for  ma- 
terial and  labor  in  the  sum  of  $24,040.39,  with  interest  from  Sep- 
tember 28,  1892,  the  same  being  an  increase  over  the  sum  claimed 
in  the  second  cause  of  action  of  the  original  petition  of  $3,725.23. 
He  prajrs  judgment  m  full  in  the  sum  of  $45,584.84,  with  inter- 
est from  September  28, 1892,  an  increase  claimed  over  the  original 
petition  of  $12,430.81. 

The  parties  went  to  trial  m  the  year  1901,  on  ttie  original  peti- 
tion and  other  pleadings,  and  after  the  trial  had  progressed  for  a 
time,  the  plaintiff  moved  the  court  for  leave  to  amend  his  petition. 
A  juror  was  withdrawn  by  consent  of  the  court,  the  cause  contin- 
ued, and  leave  given  plaintiff  to  file  an  amended  petition.  This 
was  in  October,  1901.  It  seems  that  no  entry  was  furnished  of 
said  proceedings  and  said  leave  so  to  amend  the  petition  for  more 
than  a  year  thereafter,  and  no  entry  thereof  was  made  until  Janu- 
ary 24,  1903,  at  which  time  a  nunc  pro  tunc  entry,  together  with* 
the  amended  petition  was  filed  with  the  clerk  of  this  court. 

This  entry  had  endorsed  on  the  back  thereof:  ''Approved. 
Cyrus  Huling,  of  counsel  for  plaintiff.  James  M.  Butler,  then; 
^•ounsel  for  city.    Byrne,  Rubrecht  &  Wildermuth.'* 

Mr.  Butler,  who  was  associated  with  Mr.  Rubrecht,  assistant 
director  of  law,  in  the  partial  trial  of  said  case  in  1901,  but  who 
retired  from  the  case  in  October,  1901,  testifies  that  some  time  in 
December,  1902,  or  January,  1903,  while  Luke  G.  Byrne  was  di- 
rector of  law,  plaintiff  presented  to  him  an  entry,  since  filed  on 
January  24,  1903,  journalizing  the  ruling  of  the  court  made  when 
the  juror  was  withdrawn,  and  that  he  then  approved  said  entry  by 
signing  thereon  his  name  as  "then  counsel  for  the  city ;"  that  he 
did  so  upon  plaintiff's  representation  that  he  would  secure  the 
endorsement  of  the  law  department,  which  he  afterwards  did  by 
securing  the  indorsement  of  Byrne,  Rubrecht  &  Wildermuth.  He 
further  says  that  at  the  time  he  approved  said  entry  he  under-' 
stood  that  it  was  plaintiff's  desire  and  intention  to  get  the  case 
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in  shape  for  trial  within  a  reasonable  time  if  the  city  council 
should  refuse  to  settle  the  same;  that  after  he  so  approved  said 
entry  he  had  no  further  personal  knowledge  of  the  case  until 
April  29,  1903,  and  that  he  did  not  even  know  that  said  entry 
had  been  filed,  ot  that  the  city  was  in  default. 

Mr.  Rubrecht  testifies  that  he  was  assistajnit  director  of  law  for 
a  period  of  twenty  months  prior  to  January  17,  1903;  that  some 
time  in  the  fall  of  1902,  the  exact  date  he  is  unable  to  state,  an 
entry  was  presented  to  him  for  his  approval,  indorsed  by  Mr. 
Huling  for  plaintiff,  and  by  Mr.  Butler,  which  entry  he  states  he 
then  approved  as  being  in  accordamoe  with  the  decision  of  the  court 
in  the  case  when  the  same  was  continued  by  the  withdrawal  of  a 
juror  and  leave  granted  plaintiff  to  file  ari  amended  petition ;  that 
up  to  t!he  time  he  retired  from  the  law  department,  on  January  17, 
1903,  the  entry  and  amended  petition  had  not  been  filed  with  the 
papers  in  the  case,  and  the  city  was  not  then  in  default;  that 
he  urged  counsel,  for  the  plaintiff  time  and  again  up  to  the  time 
of  his  retirement  from  office  that  they  should  complete  the  records 
in  the  case  by  filing  an  entry  and.  their  amended  petition,  but  the 
same  was  not  done.  He  says  that  he  attended  the  meetings  of  the 
committee  of  the  city  council — some  twenty-two  meetings — ap- 
pointed to  take  testimony  conceinMing  plaintiff's  said  claim;  that 
he  there  represented  the  law  department  of  -the  city,  furnished  the 
committee  all  the  information  in  his  possession,  -together  with  the 
decisions  of  the  trial  court  on  the  trial;  that  during  all  of  which 
time  said  city  was  not  in  default  for  aoiswer,  and  that  said  entry 
and  amended  petition  had  not  been  filed  then  and  not  during  his 
incumbency  in  office.  He  further  testifies  that  the  continuance 
of  the  case  during  said  trial  was  by  reason  of  a  ruling  of  the  trifd 
judge  that  plaintiff  could  not  prove  waiver  of  certain  conditions 
of  the  contract,  and  held  that  an  ameiKied  petition  would,  be  neces- 
sary before  proof  thereof  could  be  admitted,  and  that  counsel  for 
plaintiff  decided  to  file  an  amended  petition,  and  offered  the  same 
in  open  court  at  the  trial  of  the  case;  that  objection  was  then 
made  by  counsel  for  the  city  for  the  reason^  among  others,  that 
.  the  claim  as  made  in  the  amended  petition  was  increased  to  $45,- 
584.83,  whereas  in  the  original  petition  the  claim  was  for  $33,- 
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154.03,  and  that  tlie  city  was  not  at  that  time  ready  to  proceed 
with  the  trial  under  the  amended  petition,  as  it  made  a  new  case. 

He  further  says  that  the  council  committee  begam  its  investiga- 
tion of  said  claim  in  the  fall  of  1902,  and  continued  the  same  until 
some  time  in  February,  1903.  He  says  that  he  retired  from  the 
law  department  on  January  17,  1903;  that  he  frequently  searched 
the  files  at  the  court  house  to  ascertain  whether  or  not  the  amend- 
ed petition  had  been  filed  up  to  the  time  Of  his  retirement  from 
office,  on  January  17,  1903,  and  that  the  same  was  not  then  filed. 

George  D.  Jones  testifies  that  he  became  director  of  law  on 
January  19,  1903 ;  that  said  journal  entry  was  not  brought  to  his 
attention  as  attorney  for  said  city,  aod  that  the  same  was  filed 
without  his  knowledge  or  consent  on  January  24,  1903;  that  he 
had  no  knowledge  of  the  filing  of  said  entry  and  amended  petition 
until  April  29,  1903. 

He  says  that  from  and  after  January  19th,  when  he  became 
director  of  law,  that  he  was  occupied  constantly  with  the  business 
of  said  city;  that  he  was  visitfed  by  plaintiff  and  members  of  said 
committee  with  regard  to  said  claim,  and  was  informed  and  be- 
believed  that  the  litigation  thereeof  was  suspended  in  the  courts 
during  said  council  investigatian,  and  says  for  that  reason  he  gave 
no  attention  to  the  matter  of  pleadings  in  the  case  further  than  to 
understand  the  issues  which  were  presented  by  the  original  peti- 
tion and  answer. 

One  of  the  questions  presented  here  is,  whether  or  not  a  suf- 
ficient showing  has  been  made  to  open  up  said  judgment  by 
default,  and  allow  the  city  to  answer  to  the  amended  petition. 
It  appears  from  the  above  testimony  that  George  D.  Jones  was 
director  of  law  of  said  city  for  a  period  of  about  five  days  before 
said  entry  and  amended  petition  were  filed;  that  leave  to  file  the 
the  same  had  been  graouted  by  the  court  more  than  a  year  before 
that  time;  that  Mr.  Butter  wras  not  of  counsel  for  the  dty  at 
the  time  the  entry  was  approved  by  him  or  at  the  time  it  was 
filed;  that  Byrne,  Rubrecht  &  Wildermuth  approved  the  entry 
some  time  before  they  retired  as  attorneys  for  the  city,  and  some 
time  before  the  filing  thereof,  and  had  ceased  to  represent  the  city 
as  such  about  one  week  before  the  filing  of  said  entry  and  amended 


230  FRANKLIN  COUNTY  COMMON  PLEAS. 


Walcutt  V.  City  of  Columbus.  [Vol.  I,  N.  S. 


petition.  Prom  the  time  of  the  indorsement  of  the  entry  Mr. 
Euhrecht  urged  counsel  for  plainitiff  to  file  the  same  together 
•  -with  the  amended  petition,  and  watched  the  files  at  the  clerk's 
office  up  to  the  time  he  retired  from  oflBce,  but  the  same  were 
not  filed. 

Mr.  Jones  became  director  of  law  on  January  19th,  and  says 
he  was  constantly  occupied  with  the  legal  affairs  of  the  city,  and 
was  led  to  believe  that  on  account  of  the  investigation  of  council 
into  said  claim  that  the  litigation  thereof  in  court  was  suspended 
pending  said  investigation;  that  the  case  was  not  pressed  for 
trial,  and  he  had  no  reason  to  believe  that  amy  action  would  be 
taken  therein  at  that  time.  He  offers  an  answer,  which  he  claims 
the  city  should  have  leave  to -file,  to  the  amended  petition,  if  the 
default  judgment  is  set  aside  and  the  amended  petition  stands. 

On  such  a  state  of  facts,  should  the  city  be  precluded  from 
answering  to  said  amended  petition?  My  opinion  is  that  inas- 
much as  the  entry  was  not  filed  in  court  until  after  the  term  of 
office  of  Byrne,  Rubrecht  &  Wildermuth  had  terminated,  and  not 
until  five  days  after  the  term  of  Mr.  Jones  began,  that  under  Eule 
8  of  the  court  the  entry  should  have  been  presented  to  Mr.  Jones 
for  his  approval.  The  entry  was  not  an  ordinary  one.  It  em- 
bodied an  order  of  court  withdrawing  a  juror  and  continuing  the 
case,  and  granted  leave  to  plaintiff  to  file  an  amended  petition. 
The  amended  petition  materially  chajoged  the  cause  of  action, 
and  materially  increased  the  claim  prayed  for  by  plaintiff.  I 
think  that  Rule  8  applies  to  such  a  case,  otherwise  opposing  coun- 
sel would  not  only  be  deprived  of  knowledge  of  the  contents  of 
such  an  entry,  but  could  not  know  the  time  of  filiang  of  amended 
pleadings  without  watching  the  files  from  day  to  day.  The  rule 
itself  provides  that  when  the  entry  is  approved  by  counsel,  it  shall 
be  so  indorsed  and  furnished  to  the  clerk.  To  be  furnished  to 
the  clerk  means  to  be  filed.  To  be  furnished  to  the  clerk  when 
it  is  approved  and  iaidorsed  fixes  the  time  when  it  shall  be  filed. 

This  entry  was  not  furnished  to  the  clerk  when  it  was  approved 
and  indorsed  by  counsel,  and  not  until  long  after  it  was  presented 
to  Byrne,  Rubrecht  &  Wildermuth,  and  endorsed  by  them,  and 
not  until  after  they  had  been  succeeded  by  other  counsel.     What- 
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ever  the  cause  of  delay  in  furnishing  the  entry  to  the  clerk  until 
after  its  indorsers  had  retired  from  office,  as  Mr.  Jones  was  at  the 
time  of  its  filing  the  legal  representative  to  the  city,  it  should 
have  been  presented  to  him  for  hia  approval. 

Inasmuch  as  plaintiff  may  have  sufficient  ground,  in  a  proper 
manner,  to  file  this  entry  as  well  as  the  amended  petition,  ordi- 
narily in  such  cases  it  might  be  vain  to  strike  them  from  the  files 
and  then  grant  leave  for  their  refiling.  But  that  will  depeind 
under  the  existing  circumstances  upon  what  effect,  if  any,  90  doing 
would  have  upon  the  substantial  rights  of  the  defendant. 

This  brings  us  to  the  qu^tion  as  to  whether  or  not  this  judg^ 
menit  should  stand  on  the  confession  t)f  the  city  council. 

It  is  not  my  purpose  here  to  review  the  action  of  the  city  coun- 
cil. The  canclusion  I  have  reached  renders  it  unnecessary  for  me 
to  determine  here  whether  the  resolution  of  the  city  council  offer- 
ing to  confess  judgment  in  this  case  is  lawful  and  conclusive,  or 
otherwise,  amd  I  here  pasc  no  opinion  on  that  question.  I  must 
consider  this  motion  as  though  the  city  had  never  answered  in 
this  case.  The  answer  to  the  original  petition  is  not  an  answer 
to  the  amended  petition.  The  ajnended  petition,  if  properly  filed, 
would  supersede  and  take  the  place  of  the  original  petition,  and, 
except  as  to  the  original  petition,  the  answer  has  no  bearing  on 
the  case. 

The  amended  petition  changes  the  cause  of  action  by  pleading 
such  additional  matter  and  claims  that  the  prayer  is  for  judg- 
ment for  a  sum  of  mOney  much  larger  than  that  prayed  for  in 
the  original  petition.  Hence,  this  case  stood  at  the  time  judg- 
ment was  entered  as  though  no  answer  had  ever  been  filed.  The 
city  was  not  advised  of  the  filing  thereof,  and  consequeratly  not 
advised  of  the  claims  set  forth  in  the  amended  petition,  nor  of  the 
money  judgment  prayed  for  therein,  and  the  judgment  entered 
was  not  in  accordance  with  the  prayer  of  the  amended  peti- 
tion. 

Hence,  the  judgment  here  is  the  result  of  an  agreement  between 
the  city  council  and  plaintiff  upon  claims  of  the  latter  against  the 
former,  by  which  the  city  council  agrees  to  confess  judgment 
thereon  for  the  sum  of  $63,000,  in  favor  of  plaintiff.    What  does 
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the  city  council  in  fact  confess  judgment  upon?  The  claims  of 
plaintiff  against  the  city  independent  of  this  case  as  ioisvestigated 
and  considered  by  the  council  committee,  upon  which  it  recom- 
mended a  settlement?  Or  does  it  cooifess  judgment  in  this  case? 
If  upon  the  latter,  the  amount  confessed  and  entered  does  not 
respond  to  that  prayed  for  in  either  the  original  petition  or  the 
amended  petition. 

It  is  in  a  sum  larger  than  that  prayed  for  in  the  original  peti- 
tion, and  the  original  petition  had  prior  thereto  been  abandoned. 
It  is  not  according  to  the  prayer  of  the  amended  petition,  for  it 
is  in  a  sum  less  than  that  therein  prayed  for.  Besides,  if  upon 
the  amended  petition,  it  was  upon  a  pleading  that  the  city  had 
never  had  an  opportunity  to  take  issue  on,  and  one  the  legal 
advisers  of  the  city  knew  nothing  about,  or  the  filing  thereof, 
umtil  the  day  on  which  the  judgment  by  confession  was  entered. 

The  question  as  to  whether  or  not  the  judgment  by  confession 
was  entered  in  this  particidar  case,  depends  upon  the  state  of  the 
pleadings,  and  whether  or  not  it  in  any  manner  responds  to  the 


If  the  amended  petition  was  improperly  filed,  and  the  city's 
legal  representatives  had  no  notice  of  its  filing,  and  no  knowl- 
edge of  its  contents,  and  has  never  had  an  opportunity  to  answer, 
or  otherwise,  plead  thereto,  then  the  judgment  could  not  have 
been  entered  on  the  amended  petition. 

The  resolution  of  the  city  council  called  for  an  investigation. 
The  committee  took  evidence  and  investigated  the  claims  of  the 
plaintiff,  and  decided  to  recommend  a  settlement  thereon.  It 
reported  that  "after  an  exhaustive,  careful  and  detailed  investi- 
gation into  the  whole  matter,  after  obtaining  all  the  evidence 
and  informatiomi  possible,  and  after  careful  consideration  of  the 
case,  recommends  that  the  case  of  plaintiff  be  compromised,  if  pos- 
sible, for  the  sum  of  $63,000,  in  full  of  all  claims  and  demands  to 
date.  *  *  *  And  if  accepted  by  him,  the  director  of  law  be 
authorized  to  confess  judgment  for  said  sum."  The  resolution  of 
the  city  council,  compromising  and  settliog  said  case  for  $63,000, 
directed  the  director  of  law  to  carry  the  same  into  effect  "so  that 
judgment  may  be  entered  in  said  cause  against  said  city  of  Co- 
lumbus for  said  sum  above  mentioned.^' 
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If  the  judgment  could  not  be  entered  on  the  pleadings  in  this 
case,  then  the  judgment  would  have  to  rely  on  statutory  grounds 
for  its  validity. 

Section  5321  provides: 

"A  person  indebted,  or  against  whom  a  cause  of  action  exists, 
may  personally  appear,  in  a  court  of  competent  jurisdiction,  and 
with  the  assent  of  the  creditor,  or  person  having  such  cause  of 
action,  confess  judgment;  whereupon  judgment  shall  be  entered 
accordingly/' 

Section  5322  provides: 

"The  debtor's  cause  of  action  shall  be  briefly  stated  in  the 
judgment,  or  in  a  writing  to  be  filed,  as  pleadings  in  other  cases." 

It  has  been  held  by  our  Supreme  Court  in  Springfield  v.  Walker, 
42  0.  S.,  543,  that  "Municipal  corporations,  that  have  any  contro- 
versy as  to  disputed  claims,  the  same  as  individuals  with  whom 
such  controversy  exists,  are  included  in  the  word  'persons,'  as 
used  in  Section  5601,  R.  S."  This  has  reference  to  the  arbitra- 
tion of  claims.  Unless  a  similar  construction  is  placed  upon  the 
word  "persons,''  in  Section/  5321,  a  municipal  corporation  would 
have  no  statutory  authority  to  confess  judgment.  And  there  ia 
no  good  reason  why  this  construction  should  not  be  placed  on  the 
latter  section  of  the  statute. 

If  so,  then  before  a  municipal  corporation  can  cooifess  judg- 
ment it  must,  through  its  duly  authorized  representative,  appear 
in  court  and  confess  the  judgment. 

In  Rosebrough  v.  Ansley  et  aJj  35  0.  S.,  107,  the  court  held 
that  "Sections  377  and  378  of  the  Code  of  1853,  authorizing  a 
judgment  without  pleadings,  apply  only  to  a  proceeding  wherein 
the  debtor  appears  personally  in  court  and  confesses  judgment." 

In  the  above  case  the  plaintiff  filed  his  petition  against  the 
defendants  in  the  court  of  common  pleas,  setting  up  an  action  in 
the  ordinary  form  on  a  promissory  note,  and  praying  for  judg- 
ment therein. 

On  the  petition  a  summons  was  issued  and  served  om  the  de- 
fendants. Subsequently  plaintiff  and  defendants  entered  into  an 
agreement  in  writing  whereby  defendants  agreed  to  confess  judg- 
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ment  in  favor  of  plaintiff  for  a  i*ipulated  sum,  and  this  written 
agreement  to  confess  judgment  was  filed  with  the  papers  in  the 
case.  Shortly  thereafter  the  defendauts  signed  an  answer  in  the 
case  prepared  by  counsel  for  plaintiff,  and  this  answer  asked  the 
court  bo  enter  judgment  against  them  for  the  sum  stipulated. 
Thereujwn  a  judgment  was  entered  by  the  court  upon  the  peti- 
tiDm,  the  agreement  in  writing  and  the  answer. 
McIJvane,  Judge,  in  his  opinion,  says: 

'TLt  will  be  observed  that,  in  9  proceeding  under  these  eectioi* 
(the  sections  above  quoted),  the  cause  of  action  must  be  stated 
on  the  record,  either  in  the  judgment  or  in  a  writing  filed  as 
pleadings.  But  we  cam  not  look  to  the  judgment,  or  the  paper 
filed  ae  pleadings,  for  a  statement  of  the  cause  of  action  in  the 
case  now  before  us,  for  the  reason  that  the  proceeding  does  not 
come-  within  the  provision  of  those  sections,  inasmuch  as  the 
record  does  not  show  that  the  parties  consenting  to  the  judgment 
personally  appeared  in  open  court." 

The  sections  above  quoted  are  the  same  as  the  provisions  of 
Sections  5321  and  5322,  B.  S. 

In  the  light  of  the  above  authorities,  I  am  of  the  opinion  that 
the  judgment  by  confession  in  this  case  can  only  be  considered  as 
one  attempted  to  be  entered  on  statutory  grounds,  and  as  such 
it  could  not  stand  in  the  absence  of  the  personal  presence  of  the 
director  of  law  in  open  court  bjdA  confessing  judgment  on  behalf 
of  the  city.  The  city  council  in  the  resolution  recognized  the 
necessity  of  such  a  representative  and  authorized  him  so  to  do, 
and  the  judgment  having  been  entered  without  his  presence, 
there  was  no  representative  of  the  city  present  in  court  with 
authority  to  confess  judgment. 

As  I  have  heretofore  stated,  I  here  pass  no  opinion  on  the 
validity  of  the  resolution  of  the  city  council  adjusting  and  com- 
promising the  claims  of  plaintiff  against  the  city.  So  that  the 
conclusions  I  here  reach  will  in  no  wise  prejudice  his  right's  under 
that  resolution,  if  the  same  are,  in  a  proper  proceeding,  found  to 
be  valid  under  the  lawful  powers  of  the  city  council.  While  the 
city  council  itself  is  not  here  seeking  a  revocation  of  these  pro- 
ceedings, yet,  in  my  opinion,  inasmuch  as  the  city  has  substantial 
rigihts  affected  by  these  proceedings  such  as  will  entitle  it  to  the 
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peKef  here  sought,  the  director  of  law,  and  now  the  city  solicitor, 
as  the  legal  advisor  and  attorney  for  the  city,  has,  as  such  rep- 
resentative, the  standing  here  sufficient  to  ask  the  relief  embodied 
in  the  motion. 

It  is  therefore  ordered  that  the  nunc  pro  tunc  journal  entry 
and  the  amended  petition  filed  herein  on  January  24,  1903,  be 
stricken  from  the  files,  and  that  the  judgment  entered  on  April 
29,  1903,  as  by  default  and  by  confessiom  in  favor  of  the  plaintiff 
end  against  the  defendant  be  s^  aside  and  vacated. 

E.  P.  Evans,  0.  H.  Stewart,  Cyrus  Huling  and  F.  A.  Davis, 
for  plaintiff. 

J,  M.  Butler  and  0.  D.  Jones,  for  defendant. 


ASSESSMENT  POR  LATERAL  SEWERS  AGAINST  PROPEKTY 
PROVIDED  WITH  LOCAL  DRAINAGE. 

[Superior  Court  of  Cincinnati,  Special  Term]. 

Stanley  v.  The  City. 

Decided  December  16,  1902. 

BetoerSy  Main  and  Lateral — AasessTnent  for  Construction  of — Local 
Drainage. 

The  provision  of  Section  2380,  exempting  from  assessment  for  the  con- 
struction of  sewers,  lots  or  lands  which  are  provided  with  local 
drainage.  Is  applicable  to  lateral  or  branch  as  well  as  to  main 
sewers. 

Smith,  J. 

It  is  contended  by  the  city  in  this  case  tha4;  the  provisions  of 
Section  2380,  which  exempts  from  assessment  for  sewer  purposes 
lots  or  lands  which  are  provided  with  local  drainage,  is  applicable 
only  to  main  sewers  and  not  to  lateral  or  branch  sewers.  It  has 
certainly  been  the  generally  accepted  construction  of  this  part  of 
Section  2380  that  it  applied  to  all  classes  of  sewers ;  but  it  is  con- 
tended by  the  city  that  in  the  recent  case  of  Ford  et  al  v.  Toledo 
et  al,  64  0.  S.,  92,  it  is  held  the  provision  applies  only  to  main 
sewers. 
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It  must  be  admitted  that  the  decision  may  be  read  as  so  holding, 
and  it  was  my  first  impression  in  reading  the  case  that  it  did  so 
hold,  but  a  more  careful  study  of  the  case  leads  me  to  a  contrary 
conclusion. 

I  think  when  properly  understood  tlie  court  simply  holds  that 
this  provision  of  Section  2380  applies  to  main  sewers,  but  does  not 
mean  to  hold  that  it  applies  to  main  sewers  only.  The  question 
whether  it  applies  to  lateral  or  branch  sewers  was  not  raised  in 
the  case,  and  the  court",  therefore,  is  not  to  be  presumed  as  ex- 
pressing an  opinion  upon  that  question. 

Nor  can  any  sound  reason  be  suggested  for  the  adoption  of  a 
policy  which  would  exempt  land  from  assessments  for  sewer  pur- 
poses when  it  was  already  provided  with  local  drainage  if  it  abutted 
upon  a  street  in  which  a  main  sewer  was  constructed,  but  made  it 
assessable  if  it  abutted  upon  a  street  in  which  a  branch  or  lateral 
sewer  was  constructed. 

By  Section  2381  the  same  three  methods  of  assessment  which 
must  be  followed  in  constructing  main  sewers  must  also  be  fol- 
lowed in  constructing  branch  sewers,  viz.:  (1)  By  the  front  foot; 
(2)  According  to  valuation  on  the  tax  list;  (3)  In  proportion  to 
benefits. 

In  Section  2395  it  is  declared  thut  council  shall  "assess  and  col- 
lect the  cost  of  such  construction  upon  the  lots  and  lands  in  such 
flub-main,  or  lateral,  or  branch  sewer  district,  in  all  respects  as 
directed  in  this  subdivision  for  the  assessment  and  collection  of 
the  cost  of  constructing  main  sewers;"  and  by  Section  2382,  if 
"the  assessment  is  upon  the  front  foot  basis,  the  cost  to  be  assessed 
per  front  foot  when  the  work  includes  both  main  and  lateral  sew- 
ers, is  the  same  in  each  case. 

Doubtless  other  sections  of  the  statutes  might  be  cited  show- 
mg  similarity  in  method  of  levying  assessments  for  both  main 
and  lateral  sewers,  but  the  two  sections  just  cited  would  seem  to 
be  sufficient'. 

As  the  method  of  assessment  is  the  same,  I  see  no  reason  to  doubt 
that  so  important  a  provision  as  that  a  lot  having  local  drainage 
shall  be  exempt  from  assessment  applies  to  both  cases. 

George  H.  Kattenhom  and  Theodore  Horstraan,  for  plaintiff. 

Charles  W.  Scott,  for  the  city. 
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TH£  ISSUE  OF  CONTRIBUTORY  NECUGEN(X-HOW  RAISED. 

[Common  Pleas  Court  of  Butler  County.] 

Jesse  Baerackman  v.  The  C,  C,  C.  &  St.  L.  Ey.  Co.,  and  C.  & 

D.  Ry.  Co. 
Decided,  October,  1903. 

Pleadina — lamie  of  Contributory  Negligence  Raised  hy  a  Defendant — 

What  the  Answer  Should  Aver. 
A  defendant  in  this  state  raises  the  issue  of  contributory  negligence  by 

alleging  generally  that  the  plaintiff  was  guilty  of  negligence  which 

contributed  to  his  injury,  without  making  a  statement  of  the  facts 

relied  upon  to  show  such  negligence. 

Belden,  J. 

This  case  comes  on  for  hearing  upooi  the  motion  of  the  plaint- 
iff to  require  each  of  the  defendants  to  make  its  answer  more 
definite  and  certain  in  this,  to-wit: 

First".  That  it  state  what  acts  were  done  or  omitted  to  be  done 
by  plaintiff  which  constituted  lack  of  ordinary  care  on  his  part. 

Second.  That  it  state  any  and  all  conditions,  circumstances  and 
situations,  and.  all  acts  or  omissions  to  act  on  the  part  of  plaintiff 
which  separately  or  together  constituted  want  or  lack  of  ordinary 
care  upon  the  part  of  said  plaintiff  and  how  the  same  caused  or 
contributed  to  the  injuries  received  by  plaintiff. 

This  presents  for  coosideration  the  question  as  to  the  proper 
manner  in  wihich  to  set  forth  the  plea  of  contributory  negligence. 

Is  it  sufficient  to  merely  state,  as  is  done  in  this  case,  that  the 
plakitiff's  injuries  were  caused  by  his  own  lack  of  ordinary  care, 
or  should  the  acts,  conditions  and  circumstances  which  conetituted 
such  lack  of  ordinary  care  be  stated  ? 

The  authorities  upon  this  question  are  in  conflict. 

The  rule  is  thus  stated  in  5  Ency.  of  Plead.  &  Prac,  p.  12 : 

'T!n  those  states  where  it  is  incumbent  on  the  defendant  to  plead 
contributory  niegligence  specially,  and  where  the  defense  can  not  be 
made  imder  a  general  denial,  the  trend  of  the  authorities  is  that 
a  general  averment  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  the  injury,  and  that  he  could  have  avoided  all  dam- 
age by  the  exercise  of  proper  care,  is  not  sufficient.  The  acts  and 
defaults  constituting  such  contributory  negligence  should  be 
averred.'* 
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In  support  of  this  doctrine  the  editor  cites:  15  So.  Bep.,  611 
(Ala.) ;   100  Ala.,  451;  78  Ala.,  301;  73  Tex.,  2. 

Judge  Thompson,  in  his  work  on  Xegligenoe,  Section  374,  lays 
down  substantially  the  same  rule,  and  says : 

^In  conformity  with  this  view,  it  has  been  held  that  an  allega- 
tion in  the  answer  that  the  plaintiff^s  injuries  were  the  result  of 
his  own  contributory  negligence,  is  too  general  to  admit  evidence 
thereunder.  But  this-  is  plainly  unsound  so  far  as  it  relates  to  evi- 
dence of  the  facte  immediately  attending  the  accident;  for  here, 
in  order  to  enable  the  court  amid  the  jury  to  deal  justly  with  the 
sfubject,  the  evidence  ought  to  exhibit  the  whole  transaction  as  it 
actually  occurred,  and  not  merely  a  part  of  it.  But  it  may  be 
sound  in  regard  to  any  prior  negligence,  extrinsic  to  the  facts 
surrounding  the  accident,  or  to  any  subsequent  negligence  aggra- 
vating the  damages.  This  conclusion  is  necessary  to  give  full  scope 
and  play  to  the  manifestly  just  and  reasonable  rule  that  the  plaint- 
iflF  can  not  recover  where  the  indisputable  evidence  shows  that  he, 
or  the  persooi  killed  or  injured,  was  guilty  of  negligence  contribut- 
ing to  the  misfortune.^^ 

In  the  case  of  Railway  Co.  v.  Smith  (Court  of  Appeals  of  Ken- 
tucky), 39  Southwestern  Eeporter,  832,  the  first  syllabus  reads: 

"A  general  allegation  that  plaintiff  was  guilty  of  negligence 
which  contributed  to  the  injury,  and  but  for  which  it  would  not 
have  occurred,  is  a  good  plea  of  contributory  negligence.'* 

This  case  was  decided  March  19,  1897,  and  the  opindon  of  Bur- 
nam,  J.,  contains  an  elaborate  discussion  of  the  question,  and  re- 
views the  cases  cited  in  6  Ency.  of  Plead.  &  Prac,  p.  12. 

Judge  Bumam  quotes  from  Bliss  on  Code  Pleading,  Section  211, 
as  follows: 

"To  charge  fraud,  it  is  not  enough  to  say  that  the  party  fraud- 
ulently procured  or  franidulently  did  this  or  that,  or  committed  a 
fraud.  They  are  but  conclusions  of  law.  The  facts  constituting 
the  fraud  must  be  stated.  On  the  other  hand,  a  general  allegation 
of  negligence  is  allowed.  Negligence  is  the  ultimate  fact  to  be 
pleaded,  and  is  not  a  legal  conclusion,  as  *the  defendant  did  run 
and  manage  one  of  their  cars  in  such  a  careless,  reckless  aaid  neg- 
ligent manner  that  death  was  caused.*  The  law  draws  the  conclu- 
sion in  both  cases,  yet  we  have  seen  that  negligence  possesses  more 
the  element  of  fact'  than  fraud.  Negligence  is  not  a  term  given  by 
law  to  certain  conduct,  but  forms  part  of  the  act  from  which  the 
injury  has  arisen.  Specific  acts  constituting  no<]:ligence  can  seldom 
be  directly  shown,  but  are  presumed  from  injuries  which  ordinar- 
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Hy  result  only  from  negligence.  For  inetanee,  the  driver  upeets  a 
coach  and  breaks  a  passemger^s  arm.  Careful  driving  will  hardly 
have  such  a  result.  The  passenger  knows  that  there  has  been  neg- 
ligence, but  he  will  not  be  likely  to  know  in  what  it  consisted. 
So,  where  a  locomotive  sets  fire  to  fields  and  buildings  along  the 
track,  the  sufferer  can  not'  state  in  what  the  negligence  consists, 
whether  there  is  a  defect  in  the  furnace  or  carelessness  in  the  man- 
agement. Some  negligence  is  presumed,  and  it  must,  of  necessity, 
be  alleged  generally.  And  the  same  rules  appli^  to  an  answer  which 
sets  up  contributory  negligence." 

Further  in  this  opinion  the  court  eays : 

'TTie  error  in  this  position  lies  in  the  assumption  that  the  al- 
legation of  negligence  is  a  mere  legal  conclusion,  aod  that  the 
supposed  substantive  facts  constitute  conftributory  negligence, 
neither  of  which  is  true.  Absence  of  care  in  the  performance  of 
an  act  is  not  merely  the  result  of  such  absence,  but  the  absence 
itself ;  and  it  is  inot',  therefore,  a  mere  conclusion  of  law,  and  may 
be  pleaded  generally  in  an  answer,  the  facts  having  been  specifically 
set  out  in  tiie  petition.'* 

In  the  case  of  R.  R.  Co.  v.  Smock,  48  Pac.  Rep.,  681-683,  the 
Supreme  Court  of  Colorado  held : 

'T\Tiile  the  defense  of  contributory  negligence  must  be  estab- 
lished by  a  preponderance  of  the  evidence,  it  does  not,  for  this  rea- 
son, necessarily  follow  that  it  must  be  specially  pleaded  in  the 
answer.  It  is  sufficient  in  this  respect  if  the  pleadings,  taken  to- 
gether, raise  this  issue.*' 

Whai,  then,  is  encimibent  on  the  defendant  in  the  state  of  Ohio 
in  order  to  raise  the  issue  of  contributory  negligence? 

In  the  brief  filed  by  counsel  for  plaintiff  they  discuss  this  ques- 
tion and  admit  that  "in  an  action  brought  by  the  servant  against 
the  master  for  per&onal  injuries,  a  general  denial  puts  in  issue 
the  conduct  of  both  parties  so  far  as  they  are  a  part  of  the  res 
gestae;  and  if  it  appear  in  the  developmemt  of  the  issue  made  in 
regard  to  the  facts  that  plaintiff  was  negligent  in  any  way  con- 
tributing to  his  injury,  he  can  not  recover,  and  the  defendant  can 
avail  himself  of  this  defense  on  the  general  issue." 

This  is  in  accordance  with  the  law  as  stated  in  the  case  of  Coal 
Company  v.  Estievenard,  53  0.  S.,  43,  where  the  court  on  page  51, 
say: 

"The  defense  to  the  action  rested  principally  upon  the  applica- 
tion of  the  doctrines  of  contributory  negligence.     The  plaintiff 
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avers  im  his  petition  that  he  was  without  fault  or  negligence  in  the 
premises.  This  allegation  is  denied  in  the  answer,  and  thus  issue  is 
fairly  joined  upon  the  question  of  negligence  on  part  of  plaintiff 
below.  While  the  issue,  as  to  plaintiff's  contributory  negligence,  is 
thus  made  up  by  the  averment  in  the  petitioo  and  denial  in  the  an- 
swer, the  course  of  trial  amd  proof  remained  the  same  as  if  the 
answer  had  averred  contributory  negligence,  and  the  reply  had 
denied  the  same." 

So  in  Ohio  contilbutory  negligence  can  be  shown  either  under  a 
general  denial  or  under  an  averment  that  the  plaintiff  was  guilty 
of  want  of  ordinary  care. 

As  stated,  counsel  for  plaintiff  virtually  admit  this,  but  say  that 
"if  the  defendant  seeks  to  avoid  liability  because  of  some  inde- 
pendent act's  of  negligence  on  part  of  plaintiff  not  a  part  of  the 
res  gestae,  and  not  concerning  his  behavior  a4;  the  time  he  received 
the  injury,  but  something  operating  as  an  antecedent  or  collateral 
and  independent  fact  constituting  contributory  negligence  on  part 
of  the  plaintiff,  the  defendant  must  plead  the  facts.'* 

This  seems  logical,  but  the  court  is  of  the  opinion  tJiat  the  ques- 
tion can  be  luised  at  the  trial  when  defendant  should  seek  to  prove 
the  contributory  negligence  of  the  plaintiff. 

If  the  defendant  relies  upon  some  independent,  collateral,  an- 
tecedent act  of  omission  or  commission  on/  part  of  the  plaintiff 
which  would  bar  his  right  to  recover,  it  is  questionable  whether 
the  court  would  receive  the  same,  inasmuch  as  the  plaintiff  has  had 
no  notice  tiiat  it  would  be  thrust  into  the  case.  But  as  the  court 
understands  this  allegation  of  contributory  negligence,  it  refers 
primarily  to  acte  of  omission  or  commission  on  part  of  the 
plaintiff  forming  a  part  of  the  res  gestae. 

Plaintiff's  attorneys  contend  that  if  the  allegation  of  contribu- 
tory negligence  refers  to  the  circumstances  of  the  accident,  it  is 
surplusage  and  shoidd  be  stricken  out. 

This  question  does  not  arise  on  the  motion  to  make  more  defi- 
nite and  certaifn;  but  it  is  doubtful,  in  the  opinion  of  the  court, 
whether  it  should  be  stricken  from  the  answer,  because  it  does  give 
some  notice  to  the  plaintiff  that  the  defendant  will  rely  upon  a 
defense  of  contributory  negligence,  and  while  it  might  make  this 
defense  under  a  general  denial  the  court  can/  not  see  that  plaintiff 
is  prejudiced  by  the  allegation. 
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In  the  case  of  Railway  Co.  v.  Roos,  Adm'r,  9  C.  C,  201,  it  was 
stated : 

"That  having  denied  the  manner  of  the  accident  as  stated  by  the 
plaintiff,  the  defendant  had  the  right,  under  that  denial,  to  show 
just  how  it  did  happen ;  that  was  a  part  of  the  res  gestae,  and  m 
offering  this  evidence  it  would  be  offering  proof  ae  to  the  very 
facts  in  evidence  by  the  plaintiff/' 

Now,  in  the  case  at  bar,  plaintiff  in  his  petition  alleges  that  he 
was  without  fault,  and  was  not  guilty  of  negligence. 

A  general  denial  makes  am)  issue  as  to  tihat  matter. 

Suppose  this  motion  to  make  more  certain  and  definite  was 
granted,  and  the  defendant  amended  and  set  forth  some  circum- 
stances or  acts  of  the  plaintiff  alleged  to  constitute  contributory 
negligence,  on  the  trial  of  the  case  would  the  defendant  be  con- 
fined to  giving  evidence  only  of  such  acts  constituting  contributory 
negligence  as  were  set  forth  in  its  answer?  Manifestly  not.  For 
under  the  general  denial  which  raises  the  question  of  the  plaint- 
iff's want  of  due  care,  the  defendant  might  introduce  evidence  of 
any  acts  which  showed  such  want  of  ordinary  care.  If  this  posi- 
tion is  sound,  why  compel  the  defendant  to  set  out  the  facts  which 
constitute  contributory  negligeoce? 

As  stated  by  counsed  for  defendant,  the  defendant  could  satisfy 
the  order  by  setting  out  any  flimsy  act  of  the  plaintiff,  and  still 
at  the  trial  be  allowed  to  show  any  substantial  act  of  contributory 
negligence  on  the  part  of  plaintiff  under  its  general  denial. 

In  addition  to  the  authorities  above  quoted  on  this  question,  the 
court  would  cite  the  case  of  Neier  v.  R.  R.  Co.  (Supreme  Court 
of  Missouri),  23  Central  Law  Journal,  345,  wherein  it  was  held: 

"Where  an  answer  states  that  if  plaintiff  suffered  damages  it  was 
brought  about  'either  in  whole  or  in  part  by  her  own  carelessness 
and  negligence  contributing  thereto,'  contributory  negligence  is 
sufficiently  pleaded."  Citing  Bliss  on  Code  Pleading,  Section  211 ; 
75  Mo.,  295;  33  Mo.,  40. 

Black,  in  his  work  on  Proof  and  Pleadings  in  Accident  Cases,  p. 
209,  note  1,  says : 

"Facts  tending  to  establish  contributory  negligence  are  admissi- 
ble in  evidence  under  a  general  denial  without  being  specially 
pleaded.'*    Citing  Turnpike  Co.  v.  Baldwin.  57  Ind.,  86. 
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The  court  is,  therefore,  of  the  (pinion  that  it  is  sufficient  to  al- 
lege generally  that  the  plahvtiff  was  guilty  of  negligence  whidi 
contributed  to  hie  injury,  and  that  it  is  not  necessary  to  make  a 
statement  of  the  facte  relied  upon  to  show  such  negligence. 

The  motion  to  make  more  certain  and  definite  will,  therefore,  be 
overruled. 

Andrews  d  Mor^y  and  IF.  5.  Harlan,  for  motion. 

ShotU  <6  MiUHcinj  contra. 


mULWAY  OOiVANY  NOT  BOUND  BY  BItBONBOUS  MiOUIA^ 
HON  GIVBN  BY  ITS  AGBNT  AS  TO  KATSS. 

[Common  Pleas  Court  of  Cuyahoga  County.] 

The  Cleveland  Store  Fixture  Company  v.  The  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Bailway  Company. 
Decided,  October  3,  1903. 

Freight  Rates — Puhliehed  Schedules  Therefor — Carrier  Not  Bound  to 
Qive  Further  Information — Not  Bound  by  Erroneous  Information 
Given  by  Its  Agent — Must  Collect  the  Schedule  Rate. 

Where  a  common  carrier  has  published  a  schedule  of  freig:ht  charges 
in  accordance  with  the  Interstate  Commerce  Act,  it  is  not  bound 
to  give  further  information  regarding  rates,  and  if  one  of  its  agents 
does  give  information,  it  is  a  voluntary  act,  and  no  contract  to 
ship  thereby  can  be  claimed,  and  if  the  information  so  given  is 
erroneous  it  is  the  duty  of  the  carrier  to  correct  the  error  and 
charge  the  rate  stipulated  in  its  schedules. 

Beacom,  J. 

Plaintiff  is  engaged  at  Cleveland,  Ohio,  in  the  manufacture  and 
sale  of  store  fixtures,  and  desiring  to  ship  certain  bar  fixtures  to 
Jerome,  Arizona,  asked  defendant  by  telephone  for  the  rate  per 
hundred  pounds  from  the  first  named  point  to  the  second,  aiad  was 
told  by  an  agent  of  the  company  that  it  was  $4.11  per  hundred 
pounds,  at  which  rate  the  total  charges  from  the  first  named  to 
the  second  named  point  would  be  $90.81. 

Plaintiff  delivered  said  goods  to  defendant  company,  and  they 
were  carried  to  Jerome,  Arizona,  and  there  delivered  to  the  con- 
signee, but  said  delivery  was  not  made  imtil  the  consignee  had  paid 
$187.99  freight  charges,  that  being  $88.07  in  excess  of  the  rate 
that  had  been  given  by  defendant'  to  the  plaintiff  when  inquiry 
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had  been  made  by  plaintiff  of  defendant  at  Cleveland,  the  point  of 
shipment.  The  said  $187.99  was  the  proper  charge  for  said  ship- 
ment, according  to  the  sehedule  of  rates  of  defendant  company, 
published  by  it  in  accordanice  with  the  Interstate  Commerce  Act. 
Defendant  prints  and  keeps  for  public  inspection  schedules  show- 
ing rates  and  charges  for  the  transportation  of  property,  and  it  in 
all  respects  conformed  to  the  requirements  of  the  Interstate  Com- 
merce Act. 

Plaintiff  now  claims  that  it  should  recover  the  excess  of  $88.07 
from  defendant.  Defendant  answers  that  it  is  its  right  and  it's 
duty  to  charge  plaintiff  the  rate  specified  in  its  published  schedule 
of  charges,  and  that^  having  charged  that  and  no  more,  judgment 
should  be  rendered  for  defendant. 

Section  6  of  the  Interstate  Commerce  Act  provides,  among  other 
things,  that — 

''When  any  common  carrier  shall  have  published  its  rates,  it'  shall 
be  unlawful  for  such  carrier  to  charge  and  receive  from  any  per- 
son a  greater  or  less  compensation  for  the  transportation  of  prop- 
erty than  is  specified  in  such  published  schedule  of  rates." 

This  court  is  of  opinion  that  this  provision  of  the  Interstate 
Commerce  Act  is  binding  upon  defendant,  and  that  it  was  not  only 
its  right,  but  its  duty,  to  charge  the  amount  that  it  did  charge. 
Having  published  a  schedule  of  charges,  it  is  bound  by  law  to 
collect  from  every  shipper  the  rates  therein  specified,  and  neither 
can  the  railway  company  make  a  contract  with  any  shipper  for  a 
rate  different  from  that  so  published,  nor  is  it  required  to  give 
to  any  shipper  information  in  regard  to  rates  except  as  found  in 
its  published  schedules;  and  if  any  agent  of  the  common  carrier 
does  give  information,  that  is  a  voluntary  act,  and  no  contract  to 
ship  at  that  rate  can  be  claimed  to  have  been  thereby  made;  and 
if  the  information  so  given  be  erroneous,  it  is  the  right  and  the 
duty  of  the  carrier  to  correct  that  error  and  charge  the  rate  stipu- 
lated in  its  published  schedules. 

The  above  seemed  to  this  court  the  correct  view  before  exam- 
ining the  authorities,  amd  it  is  sustained  by  the  only  authorities 
cited  to  the  court. 

In  the  case  of  The  Ovlf,  Colorado  &  Sante  Fe  By.  Co.  v.  Hefley, 
158  U.  S.,  98,  it  appeared  that  a  statute  of  Texas  made  it  unlaw- 
ful for  a  lailroad  company  in  that  state  to  charge  a  greater  sum 
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for  transporting  freight  than  was  specified  in  the  bill  of  lading. 
The  Supreme  Court  of  the  United  States  held  that  this  provision, 
when  it  arose  in  an  interstate  commerce  matter,  was  in  conflict 
with  the  provisions  5f  the  Interstate  Commerce  Act,  which  pro- 
vided that  it  should  be  unlawful  for  a  carrier  to  charge  or  collect  a 
greater  or  less  compensation  for  the  transportation  of  property 
than  that  specified  in  the  published  schedule  of  rates  provided  for 
by  the  act,  and  that,  being  in  conflict  with  the  statute  of  tiie 
United  States — the  supreme  law  of  the  lamd — ^the  state  statute,  the 
statute  of  Texas,  must  give  way.  The  judicial  principles  involved 
in  that  case  were  the  same  as  in  the  present  ease,  and  the  facts 
were  more  favorable  to  plaintifE  than  are  the  facts  in  this  case ;  for, 
in  that  case,  there  was  not  only  an  attempt  to  make  a  contract  for 
a  rate  lower  than  that  provided  by  the  Interstate  Commerce  Act, 
but  there  was  a  state  statute  imposing  a  penalty  for  an  attempt  to 
violate  that  contract. 

In  the  case  of  Southern  Ry.  Co,  v.  Harrison,  24  S.  Eep.,  552, 
decided  by  the  Supreme  Court  of  Alabama,  it  was  held  that — 

'TJnder  the  Interstate  Commerce  Act  requiring  interstate  car- 
riers to  post  their  tariffs,  and*  prohibiting  them  from  charging 
rates  other  than  those  published,  a  contract  for  the  transportation 
of  an  interstate  shipment  at  less  than  the  published  rate  provided 
by  the  Interstate  Commerce  Commission  is  invalid ;  and  the  carrier 
may  collect  the  rate  as  published,  regardless  of  that  fixed  by  the 
bill  of  lading.'^ 

In  the  case  of  San  Antonio  &  A,  P,  R,  R.  Co.  v.  Clements,  49 
S.  W.  Rep.,  913,  decided  by  the  Court  of  Civil  Appeals  of  Texas, 
it  was  held  that — 

"The  agent  of  the  railroad  company,  at  the  destination  of  an 
ioiterstate  shipment  by  connecting  carriers,  may  and  must  collect 
from  the  shipper  the  excess  of  the  tariff  rates  fixed  by  the  Inter- 
state Commerce  Commission  over  the  rate  agreed  on  with  the  first 
carrier.^' 

Xo  case  contra  was  cited.  In  the  last  two  cases  the  facts  were,  so 
far  as  the  legal  principles  involved  are  concerned,  the  same  as  in 
this  present  case. 

Judgment  for  defendant. 

Weed  &  Miller,  for  plaintiff. 

E.  A,  Foote,  for  defendant. 
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COVENANT  OP  LEASE  OP  PREMISES  DESTROYED  BY  PIRE. 

[Superior  Court  of  Cincinnati,  sitting  in  Oeneral  Term.] 

The  Kenton  Baking  Powder  Company  v.   Executobb  and 
Trustees  of  L.  B.  Harrison,  deceased. 

Decided,  August  4,  1903. 

Lease — Covenant  to  Pay  Rent  Unless  Premises  Are  Destroyed  by  Fire 
— Surrender  of  Premises — Section  4113  Construed, 

1.  A  covenant  In  a  lease  to  pay  rent  "unless  the  premises  are  rendered 

untenable  by  fire''  Is  sufficient  to  preclude  a  rcovery  in  an  action 
for  rent,  based  on  such  covenant^  upon  proof  of  such  an  untenable 
condition,  without  surrendering  possession  as  required  in  Section 
4113. 

2.  Under  said  section  compelling  the  lessee  to  "thereupon  surrender 

possession/'  the  lessee  is  entitled  to  a  reasonable  time  to  remove 
from  the  premises. 

Pfleger,  J. ;  HoLLiSTER,  J.,  and  Ferris,  J.,  concur. 

In  the  action  in  the  court  below  the  plaintiff  in  error  was  held 
liable  upon  the  covenant  of  a  lease  to  pay  rent  "unless  the  premises 
should  be  destroyed  or  rendered  untenantable  by  fire.^^  The  build- 
ings were  partially  destroyed  by  fire  September  12,  and  were 
damaged  "so  badly  as  practically  to  muke  them  useless."  The 
next  day  the  tenant  gave  notice  that  it  intended  to  give  up  the 
premises  and  remove  therefrom.  It  did  not  continue  its  business 
thereafter,  except  to  aid  in-  ascertaining  and  adjusting  the  loss 
with  the  insurance  company,  as  did  the  landlord.  Both  litigants 
assisted  in  removing  the  debris.  No  actual  surrender  was  made 
until  October  19. 

Is  the  lessee  liable  on  the  covenant  ? 

Section  4113,  R.  S.,  provides,  that  unless  otherwise  provided  by 
a  written  agreement  or  covenant,  the  lessee  shall  not  be  liable 
in  case  the  building  be  destroyed  by  fire,  and  the  lessee  "shall 
thereupon  surrender  possession."  The  trial  court  did  not  consider 
the  tenant  entitled  to  a  reasonable  time  to  surrender  possession 
as  m  Fleischman  v.  Toplitz,  134  N.  Y.,  349  (although  a  similar 
statute  in  New  York  was  so  construed),  and  held  that  Section 
4113  as  to  surrender  must  be  read  in  connection  with  the  lease. 
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because  the  latter  was  not  specific  on  tliat  point;  and  that  by  so 
doing  it  confonned  to  the  ruling  in  Oay  v.  Davey,  47  0.  S.,  396, 
and  Felix  v.  Oriffifhs,  56  0.  S.,  39,  quoting  as  the  opinion  of  the 
court  in  the  latter  case,  on  page  49,  the  phrase,  that  the  tenant 
"should  not  be  liable  to  pay  rent  after  a  surrender  of  possession.'' 

The  case  of  Oay  v.  Davey  was  reversed  by  our  Supreme  Court 
on  the  ground  that  the  district  court"  erred  in  rendering  a  final 
judgment  upon  a  mere  reversal  instead  of  remanding  the  same  for 
retrial.  Counsel  in  that  case  demanded  relief  from  the  payment 
of  rent  under  a  similar  covenant  of  the  lease  as  well  as  under  that 
statute.  Although  the  opinion  is  merely  obiter,  the  court  said, 
on  page  402,  "that  the  obvious  design  of  this  statutory  provision 
is  to  relieve  from  hardship  a  tenant  who  has  inadvertently  neg- 
lected to  protect  himself  by  express  covenant  in  his  lease." 

"But  to  secure  the  benefit  of  the  statute  the  tenant  must  sur- 
render,'' etc.,  indicating  what  would  be  applicable  to  a  supposed 
case.  The  tenant  was  held  liable  in  that  case  for  the  use  and 
occupation  of  part  of  the  premises  not  destroyed. 

In  Hilliard  v.  Oas  Coal  Co.,  41  0.  S.,  669,  our  Supreme  Court 
distinctly  held  that  the  provisioDfi  of  this  statute  were  designed 
"to  relieve  the  ignorant  and  inadvertent  who  might  fail  to  protect 
themselves  by  special  provision  in  their  lease  against  the  evil  and 
mischief  of  the  common  law,"  and  held  our  statute  a  substantial 
transcript  from  that  of  New  York.  In  this  case  the  tenant  sought 
relief  from  the  payment  of  renit  because  the  premises  became  damp 
and  unhealthy.  The  covenant  in  the  lease  provided  that  the  lease 
itself  and  all  rent  thereon  should  cease  in  the  evemt  of  a  destruc- 
tion of  the  premises.  On  page  Q^Qy  although  this  was  also  obiter, 
the  court  said : 

"If  the  demised  premises  had  been  destroyed  ...  the  lessee 
.  .  .  would  at  least  have  been  discharged  from  the  payment  of 
rent."  "It  was  one  of  the  covenants  in  the  lease  itself  that  it 
should  become  void  and  determined  and  all  rent  thereon  should 
cease  in  the  event  of  the  destruction  of  the  premises." 

Felix  V.  Griffiths,  supra,  was  an  action  by  the  tenant  to  recover 
back  a  portion  of  a  monthly  installment  of  rent  paid  in  advance 
on  premises  destroyed  during  said  month.  This  was  disallowed 
on  the  ground  that  no  provision  for  its  repayment  under  such  cir- 
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cumstances  having  been  made  tinder  the  contract,  the  common  law 
rule  prevailed,  holding  the  tenant  liable  notwithstanding  the  de- 
struction of  the  building  by  fire.  There  is  nothing  in  this  case 
applicable  to  the  one  ai  bar  unless  it  be  a  restatement  of  the  rule 
at  common  law.  The  citation  above  made  from  page  49  by  the 
learned  trial  Judge  as  the  result  of  these  opinions  and  as  the  state* 
ment  of  a  rule  is  clearly  an  inadvertence.  The  phraseology  is  a 
recital  from  the  contract  of  lease  in  that'  case,  and  not  the  an- 
nouDcement  of  a  rule. 

Although  the  Supreme  Court  in  this  last  case  in  construing  such 
a  contract  of  lease,  which  attempted  to  modify  the  common  law,  de- 
cided that  the  scope  of  the  provision  should  not  be  extended  be- 
yond the  plain  import  of  the  words  used,  yet  by  so  doing  conceded 
the  right  of  the  parties  to  abrogate  or  modify  the  rule  of  the  com- 
moru  law  by  their  own  caDibract.  We  do  not  think  this  proposition 
can  be  assailed. 

While  the  exception  mentioned  in  Section  4113  refers  to  cove- 
nants in  which  it  is  affirmatively  provided  that  the  tenant  shall 
pay  notwithstanding  such  destruction,  the  statutory  obligation  to 
surrender  the  premises  as  a  condition  to  avoid  the  payment  of 
rent,  under  the  authority  of  HUliard  v.  CoaJ  Company  and  Oay  v. 
Davey  is  not  applicable  where  the  contingency  has  been  prescribed 
for  in  the  lease  itself.  The  duties  of  the  respective  parties  with 
reference  to  surrender,  it  is  true,  were  not  specified  in  the  contract^ 
but  the  covenant  providing  that  the  payment  of  rent  should  cease 
upon  the  happening  of  a  contingency,  is  certainly  plain  and  unam- 
biguous. It  was  unnecessary  to  add  the  proviso  regarding  sur- 
render, unless  surrender  was  contemplated.  The  covenant  ceased 
to  exist  when  the  fire  occurred  and  absolved  the  tenant  from  such 
obligation  irrespective  of  the  question  of  surrender.  2d  Taylor's 
Landlord  and  Tenaaut,  Section  520;  Oraves  v.  Berden,  26  N.  Y,, 
498;  Austin  v.  Field,  7  Abbotts  Pr.  N.  S.,  29. 

Bushman  v.  Wilson,  29  Md.,  653,  was  an  action  in  ejectment 
in  which  the  tenant  sought  to  enforce  the  lease  and  was  decided  on 
equitable  principles. 

The  action  here  was  upon  the  covenant  in  the  lease  and  not  for 
use  and  occupation.  It  is  unnecessary  for  us  to  decide  what  other 
remedy,  if  any,  the  plaintiff  should  have  pursued.  . 


248  SUPERIOR  COURT  OP  CINCINNATI. 

Kenton  Baking  Powder  Co.  v.  Harrison's  Ex*rs   [Vol.  I,  N.  S. 


And  if  we  should  be  mistaken  about  this,  we  are  inclined  to  be- 
lieve that  the  word  "ma/*  surrender  possession  on  the  part  of  the 
tenant  in  the  New  York  statute  instead  of  the  word  "shall'*  as 
provided  m  Section  4113  of  our  statute  does  not  make  such  sur- 
render permissive  and  distinguish  the  New  York  cases  from  those 
in  Ohio.  Our  Supreme  Court  has  said  that  they  were  substantially 
similar  in  Hilliard  v.  Coal  Co.,  supra,  and  Gay  v.  Davey,  supra. 
We  also  believe  that  if  a  surrender  were  necessary  that  the  tenant 
had  the  right  to  remove  his  property  from  the  premises  within  a 
reasonable  time.  Fleischman  v.  Toplitz,  supra;  Bassett  v.  Dewrt, 
34  Hun.,  250  Zimmer  v.  Black,  37  N.  Y.,  St.  Rep.,  312 ;  Becker  v. 
Morton,  31  N.  Y.  App.  Div.,  469;  Roach  v.  Peterson,  47  Minn., 
462. 

The  manifest  justice  of  such  a  reasonable  time  is  peculiarly 
applicable  to  a  state  of  facts  like  the  case  at  bar,  in  which  the 
tenant  sought  to  recover  a  boiler  and  engine  in  the  cellar,  covered 
by  the  debris  of  four  or  five  floors  requiring  many  d)ays  for  removal, 
and  where  both  parties  had  personal  property  which  it  was  sought 
to  obtain  and  remove. 

We  find  oo  error  in  the  ruling  of  the  trial  court  regarding  the 
liability  of  the  tenant  for  the  failure  to  remove  the  debris  of  its 
own  property,  either  under  the  common  law  rule  or  the  covenant 
to  deliver  the  premises  in  good  order;  nor  of  the  finding  of  fact 
that  the  defendant  dumped  or  shoveled  the  rubbish  from  one  build- 
ing into  the  cellar  of  the  other,  instead  of  removing  the  same. 
Whether  the  plaintiff  below  can  amend  his  petition  in  this  pro- 
ceeding and  sue  for  use  and  occupation,  we  need  not  determine. 

On  the  motion  to  strike  the  bill  of  exceptions  from  the  files,  we 
are  of  opinion  that  the  law  passed  October  22,  1902,  for  the  filing 
of  bills  of  exceptions  did  not  afEect  pending  actions  until  January 
1,  1903;  that  it  did  not  affect  this  case,  and  that  the  bill  was 
properly  and  sufficiently  executed  under  the  law  passed  May  7, 
1902  (94  0.  L.,  418) ;  Pittsburgh  Coal  Co.  v.  Youghiogheny  Coal 
Co,,  Ohio  Law  Reporter,  page  356  (to  be  published  in  68  0.  S., 
378). 

Judgment  reversed  and  case  remanded  for  further  proceedings. 

A,  B,  Huston  and  W.  Tyson  Judkins,  for  plaintiff  in  error. 

F,  0,  Suire,  for  defendant  in  error. 
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UNLAWFUL  APPROPRIATION  OP  MORE  THAN  A  SIXTY.POOT 
STRIP  POR  ROAD  PURPOSES. 

[Common  Pleas  Court  of  Shelby  County.] 

Samuel  Strahlem  v.  The  County  Commissioners  op  Shelby 

County  et  al. 

Decided,  September,  1903. 

Roads — Appropriation  of  Land  for— More  than  Sixty  Feet  in  Width 
Taken — Injunction — Reaaneasment  of  Damages — Reapportionment 
of  Expenses, 

1.  An  unlawful  appropriation  of  land  for  road  purposes  may  be  pre- 

vented by  injunction,  but  the  building  of  the  proposed  road  can 
not  be  enjoined  as  a  whole  unless  it  is  necessary  to  go  to  that 
extent  in  order  to  give  the  plaintiff  the  relief  to  which  he  is  en- 
titled. 

2.  Where  the  maximum  width  of  public  roads  is  limited  by  statute  to 

sixty  feet,  and  road  commissioners  have  appropriated  more  than 
that  width,  through  the  lands  of  the  plaintiff,  the  court  will  set 
aside  the  assessment  of  damages  awarded  to  the  plaintiff,  and 
order  that  if  the  improvement  be  proceeded  with  that  the  com- 
missioners cause  a  new  view  and  assessment  of  damages  to  be 
awarded  to  him,  confining  the  width  of  the  strip  to  sixty  feet,  and 
should  this  render  a  reapportionment  of  the  expense  of  the  im- 
provement necessary  that  such  reapportionment  be  made. 

Mathers,  J. 

There  is  no  doubt  but  that  an  unlawful  appropriation  of  land 
may  be  prevented;  by  injunctiook  The  use  of  that  remedy  is 
clearly  justifiable  both  on  principle  and  authority. 

The  contention  of  plaimtiflPs  counsel,  as  set  fori;h  in  his  brief,  is 
doubtless  theoretically  correct.  But,  as  Judge  Ranney  once  said 
in  delivering  the  opinion  of  the  Supreme  Court,  "If  there  is 
anything  peculiarly  and  exclusively  our  own  it  is  our  practice,^* 
or  words  to  that  effect.  General  equity  practice  is  modified  in 
Ohio  in  suits  relating  to  public  highways,  like  the  one  in  this 
action,  by  the  provisions  of  Sections  4863  and  4864,  E.  S. 

It  thus  appears  that  the  courts  have  enlarged  powers  in  relation 
to  such  road  proceedings,  and,  as  the  Supreme  Court  said,  in 
Tlays  V.  Lewis,  28  0.  S.,  326,  338 : 
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"The  power  of  molding  aind  modifying  the  action  and  orders 
of  the  commissioners  is  submitted  by  the  statute  to  the  soimd 
judicial  discretion  of  the  reviewing  court/' 

It  is  plain,  from  the  statutory  provisions  above  quoted,  that 
the  building  of  a  proposed  road  can  not  be  enjoined,  as  a  whole, 
unless  it  is  necessary  to  go  to  that  extent'  in  order  to  give  plaintifiE 
the  relief  to  which  he  is  entitled.  The  otnly  substantial  ground 
of  relief,  which  the  proofs  show  in  this  action,  is  that  through 
the  plaintiff's  lands  the  commissioners  sought  to  take  a  strip 
more  than  60  feet  wide.  The  maximum  width  of  public  roads 
of  this  character  is  limited  by  stlatute  to  60  feet.  Clearly,  then, 
they  had  and  have  no  authority  to  appropriate  more.  Plaintiff 
contends  that  in  seeking  to  do  so,  the  entire  fiction  of  the  com- 
missioners is  void.  He  further  contends  that,  as  the  relief  which 
a  court  is  authorized  to  grant  must  be  secundum  allegata  et  pro^ 
hata,  this  court  must  either  grant  or  refuse  the  injunction  prayed. 
The  latter  proposition  would  unquestionably  be  true,  in  all  its 
strictness,  were  it  not  for  the  statutory  provisions  above  referred 
to.  Section  4864  directs  that  "the  court  shall,  on  final  hearing, 
make  such  order  in  the  premises  as  may  seem  equitable  and.  just/* 
While  this  undoubtedJy  does  not  authorize  a  court,  without  plead- 
ings, or  without  proof,  to  make  such  order,  yet  it  seems  that  the 
policy  of  the  law  in  this  behalf  diofeites  that  the  court  may  make 
such  order  if,  from  the  pleadings  or  the  proofs,  it  would  be 
proper,  having  regard  to  the  fact  that  the  public,  as  well  as  the 
individuals  concerned,  are  interested  in  the  timely  establishment 
of  necessary  roads.  In  this  case  it  appears  from  the  pl^wlings  and 
the  proofs  that  such  proceedngs  were  had  looking  to  the  establish- 
ment of  a  public  highway  as  the  law  directs,  except  that  more  l€Uid 
was  sought  to  be  taken  from  plaintiff  than  was  authorized  by  law. 
The  plaintiff,  therefore,  is  entitled  to  relief,  but  the  court  is  of 
opinion  that  to  grant  it  does  not  necessitate  a  vitiation  of  all  the 
proceedings,  and  that  an  order  can  be  made  in  the  premises  that 
will  do  substantial  justice. 

The  court  modified  the  preliminary  iogunction  heretofore 
granted  so  as  to  permit  the  construction  of  the  road  and  the 
taking  of  not  more  than  60  feet  of  plaintiff's  lands,  on  the  theory 
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that,  as  the  whole  of  a  thing  includes  all  its  parts,  the  eonunis- 
sionera  had  appropriated  at  least  60  feet  and  that  the  attempted 
taking  of  the  excess  was  absolutely  void  and  of  no  effect.  It  ap- 
peared from  the  proofs  that  this  excess  all  lay  on.  one  side  of  a 
60-foot  strip,  which  strip  was  intended  to  constitute  the  actual 
highway,  and  that  the  center  line  of  the  road,  as  actually  surveyed 
and  staked  out,  and  the  center  line  of  this  strip  are  identical. 
The  proofs  on  final  hearing  are  not  different,  and  from  all  that 
appears,  plaintiff,  if  the  appropriation  of  the  excess  be  enjoined, 
would  be  exactly  in  the  position  he  would  have  been  had  the 
commissioners  originally  confined  themselves  to  the  width  allowed 
by  law. 

In  view  of  the  court's  authority  to  make  such  order  as  will  pro- 
tect the  rights  of  all  parties,  no  reason  appears  why  the  commis- 
sioners should  not  be  permitted  to  effectuate  the  appropriation  of 
at  least  a  60-foot  strip  through  plaintiff's  lands.  Much  trouble 
and  expense  has  already  been  incurred  in  and  about  this  highway. 
Presumably  the  public  necessity  requires  itfe  establishment.  The 
commissioners  have  so  determined,  and  their  finding  of  this  fact 
is  jurisdictional  and  required  by  Section  4836  before  the  law 
permits  them  to  order  the  improvement  to  be  made,  and  there 
has  been  nothing  shown  that  would  justify  the  court*  m  finding 
otherwise.  Doubtless  the  same  public  necessity,  which  prompted 
the  commissioners  to  establish  this  road  in  the  first  place,  would 
constrain  them  to  take  further  action  to  complete  it,  should  the 
court  enjoin  the  effectuation  of  these  proceedings  so  far  as  the 
plaintiff  is  concerned.  But  plaintiff  holds  his  lands  subservient 
to  the  public  welfare,  and  can  not  prevent  a  60-foot  strip  being 
taken  for  the  purposes  of  this  road.  What  practical  end,  then, 
can  be  subserved  by  requiring  other  and  further  legal  proceedings 
to  appropriate  this  strip? 

The  only  reason  which  suggests  itself  to  the  court  is  that,  as 
plaintiff  is  entitled,  when  his  lands  are  taken  for  public  use,  to 
have  them  appropriated  strictly  according  to  law,  the  court's  de- 
termination of  the  present  controversy  prevents  his  having  his 
compensation)  determined  by  a  jury.  It  might  be  plausibly  argued 
that  if  plaintiff  be  given,  for  a  60-foot  strip  of  land,  the  same 
amount  the  viewers  allowed  him  for  that  width  plus  the  excess, 
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he  has  lost  nothing ;  that,  as  thait  amount  was  based  on  the  taking 
of  the  whole  width  sought  to  be  taken,  he  can  not  be  injured  by 
restoring  to  him  a  part. 

But  in  appropriation  proceedings  compensation  is  composed  of 
two  elements:  (a),  The  value  of  the  land  taken;  and  (&),  Dam- 
ages to  the  residue.  The  leaving  of  a  narrow  strip  of  land  south 
and  west  of  the  proposed  road,  and  the  inconvenience  of  its  use 
in  connection  with  the  residue,  may  present  very  dfferent  con- 
sidierations  on  an  inquest  of  damages  from  those  considered  when 
it  was  thought  no  such  strip  would  be  left,  and  manifestly  the 
viewers,  in  making  up  their  first  estimate,  did  not  take  this  into 
consideration.  Plaintiff  has  the  right  to  use  the  strip  so  left 
in  connectiooi*  with  the  residue,  or  in  any  other  lawful  way,  and 
he  is  entitled  to  have  whatever  damages  he  may  sustain  by  reason 
of  such  condition  ascertained  according  to  the  statute  in  such 
cases  made  and  provided.  To  secure  to  plaintiff,  then,  the  rights 
to  which  he  is  entitled,  would  seem  to  require  a  new  view  of  his 
premises  and  a  inew  assessment  of  his  compensation  and  damages. 
That  the  court  has  the  power  to  order  the  same  is  apparent  from 
the  provisions  of  Section  4864,  E.  S.,  which  is  the  same  section 
construed^  by  the  Supreme  Court  in  Hays  et  ai  v.  Lewis  et  al, 
28  0.  S.,  326,  as  Section  677,  Swan  and  Sayler. 

The  court,  therefore,  sets  aside  the  appraisement  or  assessment 
of  damages  to  the  plaintiff  heretofore  allowed  by  the  commis- 
sioners, and  orders  that,  if  the  improvement  be  proceeded  with, 
the  commissioners  cause  a  new  view  and  assessment  of  compensa- 
tion and  damf^es  to  be  made  as  to  plaintiff,  according  to  law, 
confining  the  width  of  land  to  be  taken  to  60  feet,  lying  30  feet 
on  each  side  of  the  center  line  of  the  proposed  road,  and  further 
orders  that  if,  by  reason  of  such  reappraisement  of  compensjttion 
and  damages,  it  becomes  necessary  to  reapportion  the  expenses 
of  the  improvement,  the  present  apportionment  thereof  be  vacated 
dnd  such  expenses  again  apportioned  according  to  law.  The  costs 
of  this  action  are  adjudged  against  the  defendants  and  ordered 
paid  out  of  the  county  treasury. 

James  E.  Way  and  A.  J.  Hess,  for  plaintiff. 

H.  W,  Robinson,  Prosecuting  Attorney,  and  Wicoff  &  Emmons, 
for  defendants. 
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PAYMENT  BY  A  BUILDINC  ASSOCIATION  TO  A  WlTHmtA WING 
DEPOSITOR  OUT  OP  ORDER. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term.] 

Achilles  H.  Puoh  v.  The  City  and  Suburban  Building  As- 
socLATiON  &  Loan  Company.* 

Decided,  November   14,   1901. 

Building  Associations — Satisfying  Applications  for  Withdrawal  Out  of 
Order  Not  Ultra  Vires,  When — Fraud  or  Knowledge  on  Applicant's 
Part, 

P.,  a  shareholder  in  the  defendant  building  association,  made  applica- 
tion for  withdrawal,  and  notwithstanding  there  were  other  appli- 
cations ahead  of  hers,  and  that  the  association  was  without  funds 
to  meet  these  applications,  a  warrant  was  issued  for  the  full 
amount  due  her,  and  a  loan  was  procured  from  her  of  a  sum 
equal  to  the  amount  of  the  warrant,  the  association  executing  Its 
note  for  the  loan,  and  cancelling  the  warrant. 

Held:  That  the  action  of  the  association  in  thus  satisfying  the  claim 
of  P.  in  advance  of  unsatisfied  prior  applications  for  withdrawal, 
was  not  ultra  vires  for  the  reason  that  it  was  in  violation  of  a 
by-law  only,  and  not  of  the  fundamental  powers  of  the  associa- 
tion; and  that  in  the  absence  of  proof  of  knowledge  on  the  part 
of  P.,  or  her  agent,  that  she  was  being  paid  out  of  order,  she  was 
not  chargeable  with  constructive  knowledge  that  such  was  the 
fact 

Jackson,  J. ;  Bufus  B.  Smith,  J.,  and  Samuel  W.  Smith,  Jr., 
J.,  concur. 

This  action  was  brought  by  Achilles  H.  Pugh,  plaintifiE  in  error, 
to  recover  from  the  building  association,  defendant  in  error,  on  a 
promissory  note  for  $6,800,  executed  June  27,  1898,  made  pay- 
able to  the  order  of  Mary  Darr  Pugh,  and  now  held  and  owned 
by  said  A.  H.  Pugh  as  endorsee. 

Mary  Darr  Pugh,  the  wife,  and  A.  H.  Pugh,  Jr.,  Charlotte 
Pugh,  Mary  Louise  Pugh  and  Theresa  J.  Pugh,  the  children  of 
plaintiff,  were  fihareholders  in  the  building  association,  the  amount 
of  their  shares  aggregating  the  sum  of  $6,800. 


^Affirmed  by  the  Supreme  Court  without  report 
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On  June  22,  1898,  said  shareholders  made  application  for  a 
total  withdrawal  from  the  association,  requesting  that  the  with- 
drawals be  paid  to  Mary  Darr  Pugh,  the  wife  of  plaintiff. 

The  case  was  heard  below  upon  an  agreed  statement  of  facts, 
and  it  appears  from  said  agreed  statement  of  facts  that  at  the 
time  the  application  for  said  withdrawal  was  made  there  were  no 
funds  on  hand  to  pay  the  amount  of  said  shares  and  that  there 
were  a  number  of  shareholders  in  said  building  association  who 
had  made  applications  to  withdraw  on  account  of  their  shares 
prior  to  the  application  of  the  Pughs. 

It  further  appears  from  the  agreed  statement  of  facts  that  the 
plaintiff  acted  as  the  agent  for  his  wife  and  children  in  making 
weekly  payment's  to  the  building  association  and  in  effecting  the 
withdrawal;  also,  that  the  plaintiff  and  his  wife  and  children  knew 
at  the  time  their  application  for  withdrawal  was  made  that  there 
were  no  funds  on  hand  to  pay  the  amount  of  said  withdrawal ;  but 
it  does  not  appear  that  they,  or  either  of  them,  knew  that  there 
were  unsatisfied  applications  for  withdrawals  on  behalf  of  other 
shareholders  ahead  of  their  application. 

When  the  application  for  withdrawal  herein  was  made,  the 
building  association  issued  to  Mary  Darr  Pugh  a  warrant  on  the 
treasurer  of  the  company  for  the  payment  in  full  of  the  amount 
of  said  withdrawals.  This  warrant  was  transferred  by  Mrs.  Pugh 
to  her  husband,  and  said  Pugh  thereupon  surrendered  said  warrant 
to  the  compafliy  and  also  surrendered  the  books  for  the  shares  of 
his  wife  and  children,  which  books  were  canceled  by  the  company. 
At  the  time  of  the  surrender  by  said  Pugh  of  the  warrant  in  ques- 
tion, the  following  action  was  taken  by  the  board  of  directors  of 
the  building  association: 

"The  treasurer  was  authorized  to  borrow  $6,800  from  A.  H. 
Pugh  on  six  months*  note  at  four  per  cent.,  with  privilege  of 
making  payments  thereon  when  convenient." 

The  minute  book  of  the  board  of  directors  of  June  22,  1898, 
shows  the  following  entry: 

'"Borrowed  from  Mary  D.  Pugh,  $6,800/' 

Thereafter,  on  June  27,  1898,  the  building  association  executed 
to  Mary  Darr  Pug-h  the  note  in  question  for  $G.800,  which  note 


NISI  PRIUS  REPORTS— NEW  SERIES.  255 

1903.  ]  Pugh  V.  City  and  Suburban  B.  A.  &  L.  Co. 

was  intended  to  evidence  the  sum  represenied  by  the  wanuit 
which  was  issued  to  Mrs.  Pugh  and  which  sum  was  borrowed  by 
the  building  association. 

The  court  below  held  that  the  plaintiff  was  not  entitled  to  main- 
tain an  action  on  said  note^  and  dismissed  the  petition  of  plaintiff. 
The  action  of  the  court  below  in  so  deciding  was  predicated 
upon  the  view  that  the  action  of  the  building  association  in  issuing 
the  warrant  to  Mrs.  Pugh  and  in  executing  and  delivering  to  Mrs. 
Pugh  the  note  in  question,  was  not  in  effect  a  borrowing  from  Mrs. 
Pugh  of  the  sum  in  question,  but  that  it  was  merely  a  means  of 
subterfuge  resorted  to  expedite  or  facilitate  the  withdrawals  of  the 
shares  held  by  the  Pughs  before  their  turn  had  been  reached.  The 
court  below  considered  that  such  payment  by  the  building  asso- 
ciation to  the  Pughs  was  ultra  vires,  and  that,  being  a  purely  exe- 
cutory ultra  vires  contract,  it  could  not  be  enforced  against  the 
company. 

The  court  below  further  considered  that  the  wife  and  children 
of  plaimtiff  as  shareholders  in  the  building  association,  and  the 
plaintiff  himself  as  their  agent,  were  chargeable  with  notice  of  the 
fact  that  there  were  unsatisfied  applications  for  withdrawals  ahead 
of  the  application  for  withdrawal  on  behalf  of  plaintiff*8  wife 
and  children. 

Revised  Statutes  of  Ohio,  Section  3836-3,  gives  to  building 
associations  in  this  state  the  right  to  borrow  not  exceeding  twenty 
per  cent,  of  the  assets,  and  to  issue  notes  therefor,  and  it  is 
conceded  that  the  note  in  question  does  not  violate  this  provision 
of  the  law.  We  regard  the  action  of  the  board  of  directors  of  the 
building  associatiooi  in  issuing  to  Mrs.  Pugh  a  warrant  on  the 
treasurer  for  the  payment  of  said  withdrawals,  and  the  surrender 
of  said  warrant  to  the  company,  and  the  execution  and  delivery 
to  Mrs.  Pugh  of  the  note  in  question,  as  tantamount  to  borrow- 
ing in  good  faith  from  Mrs.  Pugh  the  amount  evidenced  by  said 
warrant  and  the  giving  of  a  note  in  payment  of  said  loan.  We 
think  the  company  had  the  right  to  do  this  although  it  had  not  the 
cash  on  hand.  It  is  true  that  the  plaintiff  and  his  wife  and  chil- 
dren must  have  known  and  did  know  that  the  company  did  not 
have  the  actual  cash  on  hand  +0  meet  their  application  for  with- 
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drawal,  but  nevertheless  we  think  they  had  a  right  to  assume 
from  the  circumstances  of  issuing  the  note  that  the  company 
should  have  had  the  cash  on  hand,  and  that  the  method  adopted 
was  a  legitimate  method  of  eflfecting  a  settlement  with  members 
who  were  entitled  to  withdraw. 

It  is  undoubtedly  true  that  a  building  association  can  effect  a 
settlement  or  compromise  with  members  desiring  to  withdraw.  In 
Wamgerien  v.  Aspell,  47  Ohio  St.,  250,  it  was  held: 

"A  building  and  loan  association  ioicorporated  under  the  act 
of  February  21,  1867,  has  power  to  compromise  with  a  member, 
and  release  him  from  further  obligation  to  the  corporation,  whether 
the  indebtedness  arose  from  a  loan  or  on  a  subscription  for  stock. 
And,  where  the  parties  to  the  compromise  have  acted  in  good  faith, 
the  transaction  will  not  be  rescinded  because  the  released  member 
was  paid  a  greater  sum  of  money  than  he  would  have  received 
upon  a  pro  rata  distribution  of  the  assets  of  the  concern." 

This  brings  us  to  consider  the  view  entertained  by  the  court  be- 
low that  the  action  of  the  board  of  directors  was  ultra  vires,  be- 
cause Article  XIV,  Section  1,  of  the  constitution  of  the  build- 
ing association  provides  as  follows: 

"A  non-borrowing  member  may  withdraw  a  part  or  all  .of  the 
amount  due  to  his  credit  on  his  shares.  After  giving  notice  in 
writing  to  the  secretary,  he  shall  be  entitled  in  his  turn  to  receive 
such  sum,  less  fines  and  amounts  due  from  him.  On  the  sum  so 
withdrawn  he  shall  receive  no  dividends.'* 

We  can  not  adopt  the  view  entertained  by  the  court  below  in 
this  respect,  because  the  payment  to*  the  Pughs  of  the  amount  of 
their  withdrawals  (if  the  transaction  is  to  be  so  regarded)  must  be 
regarded  only  as  a  violation  of  a  by-law  or  internal  rule  and  regu- 
lation of  the  company,  and  not  as  a  violation  of  the  powers  con- 
ferred upon  building  associations  under  the  laws  of  Ohio. 

Eevised  Statutes  of  Ohio,  Section  3836-3,  permits  withdrawals 
from  building  associations  to  be  made  by  shareholders  at  such 
times  and  on  such  terms  as  the  association  may  provide.  It  leaves 
to  the  association  the  fullest  discretion  in  the  matter.  Therefore 
the  board  of  directors,  at  most,  violated  only  a  by-law  of  the  com- 
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pany,  and  not  the  fundamental  law  governing  building  associa- 
tions. The  directors  were  empowered  and  authorized  to  pay  the 
amount  of  the  withdrawals  at  the  time  specified  by  said  Article 
XIV  of  the  constitution,  and  we  think  a  member  of  the  association, 
who  made  application  for  withdrawal  and  who  was  paid  the 
amount  of  his  withdrawal  by  the  directors,  had  the  right  to  assume 
in  the  absence  of  direct  knowledge  <x>  the  contrary  that  the  time 
had  arrived  when  by  said  article  of  the  oonstitutiooi  the  directors 
would  be  authorized  to  make  said  payment. 
In  Railroad  Co.  v.  Schuyler,  34  N.  Y.,  30,  it  was  held: 

"Where  the  authority  of  an  agent  depends  upon  some  fact  out- 
side the  terms  of  his  power,  and  which,  from  its  nature,  rests  par- 
ticularly within  his  Imowledge,  the  primcipal  is  bound  by  the  rep- 
resentations of  the  agent,  although  false,  as  to  the  existence  of  such 
fact.'' 

This  we  regard  as  a  sound  principle  of  law,  applicable  to  the 
facts  of  this  case. 

Of  couiee,  if  Mrs.  Pugh  or  her  children,  or  the  plaintiflf  as  their 
agent,  knew  that  there  were  unsatisfied  applications  for  withdraw- 
als ahead  of  theirs,  the  withdrawal  in  question  under  those  circum- 
stances would  be  illegal,  aoid  no  suit  could  be  maintained  on  the 
note  in  question;  but  it  appears  that  none  of  them  had  actual  no- 
tice of  such  fact. 

And  this  brings  us  to  consider  whether  or  not  Mrs.  Pugh  and 
her  children,  as  shareholders  in  the  company,  or  Mr.  Pugh,  as 
their  agent,  were  chargeable  in  law  with  notice  of  this  fact  because 
Mrs.  Pugh  and  her  children  were  shareholders  in  the  building 
association.  The  court  below  assumed  that,  notwithstanding  there 
was  no  actual  knowledge  of  this  fact,  nevertheless  plaintiff  was 
chargeable  with  constructive  knowledge.  We  do  not  agree  with 
this  view  of  the  law. 

In  Rudd  V.  Robinson,  126  N.  Y.,  113,  it  was  held: 

^^The  mere  fact  that  a  person  is  a  director  or  stockholder  of  a 
corporation  does  not  make  him  chargeable  with  actual  knowledge 
of  its  business  transactions  or  entries  made  in  its  books. 

*The  business  transactions  of  a  corporation  with  its  members 
and  trustees  or  directors  are  on  the  same  footing  as  those  with 
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6fraegei8^  and  business  entries  in  its  books  of  aocoimt  are  no 
more  evidence  against  them  than  against  strangers/' 

We  think,  therefore,  that  the  method  pursued  by  the  board  of 
directors  of  the  building  association  in  dealing  with  the  Pughs 
was,  in  eflEect",  a  payment  to  Mrs.  Pugh  of  the  amount  of  the  shares 
held  by  her  and  her  children,  and  a  borrowing  of  the  sum  by  the 
association,  and  the  execution  and  delivery  of  a  note  for  the  sum 
so  borrowed;  that  the  action  of  the  board  of  directors  in  so  doing, 
although  there  were  unsatisfied  applications  for  withdrawals  ahead 
of  the  Pughs,  was  not  ultra  vires  in  the  sense  that  it  violated 
the  fuoidamental  powers  of  the  association,  but'  that  it  was  at 
most  the  violation  of  a  by-law  of  the  association,  and  that  neither 
the  withdrawing  shareholders  nor  the  plaintiflf  as  their  agent 
having  actual  notice  of  such  fact  were  chargeable  with  construc- 
tive notice  thereof,  but  that  they  were  in  law  justified  in  assimi- 
ing  that  when  the  board  of  directors  allowed  their  application  for 
withdrawal  that  the  time  had  arrived  when  under  the  constitution 
of  the  building  association  the  directors  were  authorized  so  to  do. 

We  think,  therefore,  plaintiflE  was  entitled  to  recover  on  the 
note  in  question,  and  the  judgment  of  the  court  below  must 
therefore  be  reversed. 

Cohen  £  Mackj  for  plaintiff  in  error. 

Benjamm  F.  Ehrman,  for  defendant  in  error. 
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INTER£ST  APTER  MATURITY  AND  APTER  JUDGMENT. 

[Superior  Court  of  Cincinnati,  sitting  in  (General  Term.] 

A.  H:  Pugh  v.  City  and  Suburban  B.  A.  &  L.  Co. 

Decided,  January  30,  1902. 

Where  a  note  bears  Interest  at  the  rate  of  4  per  cent.,  that  rate  only 
will  be  allowed  after  maturity  and  after  Judgment. 

Jackson,  J.;  B.  B.  Smith,  J.,  and  S.  W.  Smith,  Jr.,  J., 
concur. 

In  this  case  the  court  found  that  plainiifiE  was  entitled  to  a 
judgment  for  the  ftdl  amount  claimed.  The  suit  was  upon  a 
promissory  note  and  the  question  before  the  court  upon  the  entry 
of  the  judgment  was  as  to  the  rate  of  interest  to  be  awarded 
plaintiff.    The  promissory  note  in  question  read  as  follows: 

"6,800.00  Cincinnati,  0.,  June  27th,  1898. 

'^Six  moDjt'hs  after  date  we  promise  to  pay  to  the  order  of  Mrs. 
Mary  Darr  Pugh  sixty-eight  hundred  dollars,  provided  that  from 
time  to  time  before  maturity  the  maker  hereof  may  at  its  own 
option  make  payment  on  account  of  this  note  of  such  sum  or  sums 
as  it  shall  think  fit. 

*^alue  received  with  interest  at  the  rate  of  four  per  cent. 
"The  City  and  Suburban  B.  A.  &  L.  Co., 
"By  J.  F.  W1N8LOW,  Treas.*' 

Plaintiff  claimed  that  he  was  entitled  to  four  per  cent,  inter- 
est up  to  the  maturity  of  the  note  and  thereafter  at  the  rate  of  six 
per  cent.,  and  that  the  judgment  of  the  court  should  bear  six  per 
cent,  interest.  Defendant  claimed  that  interest  should  be  calcu- 
lated only  at  four  per  cent,  for  the  entire  time  and  that  the  judg- 
ment likewise  should  bear  only  four  per  cent,  interest. 

The  following  per  curiam  opinion  was  filed,  viz. : 

"According  to  the  provisions  of  Section  3180,  B.  S.  Ohio,  as  con- 
strued in  Sutton  v.  Kautzman,  8  American  Ijaw  Record,  657 ;  Hy- 
draulic Co.  V.  Chatfield,  38  0.  S.,  575,  at  page  577,  and  Truffle  v. 
Ohio  Life  Insurance  Company,  2  Disney,  121,  the  plaintiff  is  en- 
titled to  but  four  (4)  per  cent,  on  the  note  in  question  from  the 
date  of  maturity  thereof  until  the  rendition  of  judgment  and  but 
four  per  cent,  on  the  judgment  until  the  same  is  paid." 

Cohen  &  Mack,  for  plaintiff. 
Benj,  F.  Ehrman,  contra. 
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CASES  WHICH  MAY  BE  TRANSFERRED  FROM  THE  COURT  OF 
INSOLVENCY  TO  THE  PROBATE  COURT. 

#  • 

[Cuyahoga  County  Court  of  Common  Pleas.] 

Wallace  I.  Knight,  Guabdian  of  Charles  Reader,  v.  T.  H. 
Johnson  et  al. 

Decided,  August  28,  1903. 

Jurisdiction — Of  the  Probate  Court — Of  the  Court  of  Insolvency— Ex- 
clusive Jurisdiction  of  the  Probate  Court — Transfer  of  Cases. 

1.  Sections  9  an4  10  of  the  act  of  March  11,  1896   (92  O.  L.,  476), 

relating  to  the  transfer  of  cases  from  the  probate  court  to  the 
court  of  Insolvency,  Involve  a  principle  of  classification  of  the 
cases  so  to  be  transferred,  but  not  a  difference  In  the  kind  of 
cases;  and  the  distinguishing  difference  In  the  cases  referred  to 
in  the  two  sections  Is  in  cases  pending  at  the  time  of  the  pass- 
age of  the  act,  which  the  probate  judge  was  empowered  to  trans- 
fer at  will,  and  cases  subsequently  pending  in  that  court,  which 
can  be  transferred  only  at  such  times  as  in  the  opinion  of  the 
Judge  the  business  of  the  court  requires. 

2.  An  interpretation  of  the  words  of  Section  10  "any  other  case  or 

cases  now  or  hereafter  pending,"  which  would  allow  the  transfer 
to  the  court  of  insolvency  of  a  motion  to  remove  a  guardian,  or 
the  hearing  and  determination  of  a  petition  to  sell  the  land  of  the 
ward,  would  extend  the  jurisdiction  of  the  court  of  insolvency  to 
every  matter  within  the  jurisdiction  of  the  probate  court,  and 
would  be  in  conflict  with  the  preceding  section,  and  manifestly 
wrong. 

BabcOck,  J. 

The  defendants  move  for  a  dissolution  of  the  ingunction  on  the 
ground  that  the  plaintijffi's  incapacity  to  maintain  the  action/  is 
apparent  on  the  face  of  the  petition.  TMe  pleading  states  that  the 
probate  judge  of  this  county  transferred  to  the  court  of  insolvency 
the  hearing  of  a  petition  to  sell  land,  filed  in  the  probate  court  by 
the  guardian  of  Charles  Reader,  an  insane  person,  and  at  the  same 
time  transferred  to  the  court  of  insolvency  a  motion  to  remove  the 
guardian.  The  judge  of  the  court  of  insolvency  removed  the  guard- 
ian and  appointed  this  plaintiff  in  his  stead,  who  thereupon  brought 
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this  action  and  procured  a  temporary  order  restraining  the  defend- 
antiB  from  enforcing  the  levy  of  an  execution  against  the  estate  of 
his  insane  ward. 

The  contention  of  the  defendants  is  that  probate,  testamentary 
and  guardianship  matteis  are  within  the  exclusive  jurisdiction  of 
the  probate  court  by  force  of  Article  IV,  Section  8,  of  the  Consti- 
tution, which  is  as  follows : 

"The  probate  court  shall  have  jurisdiction  in  probate  and  testa- 
mentary matters,  the  appointment  of  admiiiQstrat'ors  and  guardians, 
the  settlement  of  the  accounts  of  executors,  administrators  and 
guardians  *  *  *  and  such  other  jurisdiction  in  any  county  or 
counties,  as  may  be  provided  by  law.'* 

They  say  further,  that  if  they  are  wrong  in  this  contentiooj,  the 
statute  providing  for  transfers  from  the  probate  to  the  insolvency 
court  does  not  embrace  within  its  provisions  matters  and  proceed- 
ings of  this  kind.  On  the  other  hand,  it  is  claimed  that  the  statute 
creating  the  court  of  insolvency  located  in  this  county,  authorizes 
the  probate  judge  to  transfer  any  and  all  cases  on  his  docket,  of 
whatever  kind,  to  the  court  of  insolvency,  and  that  the  matters 
transferred  by  the  probate  judge,  as  above  described,  are  within  the 
provisions  of  the  statute. 

Two  sections  of  the  act*  establishing  the  court  of  insolvency  (92 
0.  L.,  page  476),  are  as  follows,  in  so  far  as  they  provide  for  trans- 
ferring cases  from  the  probate  to  the  insolvency  court. 

"Section  9.  The  said  court  of  insolvency  shall  have  original 
jurisdiction  in  all  cases,  matters  and  things  relating  to  and  arising 
under  the  laws  now  in  force  or  hereafter  emact'ed,  regulating  the 
mode  of  administering  assignments  in  trust  for  the  benefit  of  cred- 
itors, and  the  appropriation  of  land  for  public  use.  and  for  the 
assessment  of  damages  occasioned  by  a  public  improvement,  and 
shall  in  ev^ry  respect  have  the  same  jurisdiction,  possess  the  same 
powers,  disjcharge  the  same  duties,  and  .incur  the  same  penalties  as 
are  now  or  may  hereafter  be  enforced  or  enjoined  by  the  t)onstitu- 
tion  and  laws  of  the  state,  upon  the  judge  of  the  probate  court;  and 
the  judge  of  the  probate  court  of  the  county  wherein  such  court  of 
insolvency  is  established,  is  hereby  authorized  to  transfer  to  the 
court  of  insolvency  any  and  all  cases  now  pending  in  such  probate 
court,  arising  under  the  acts  now  in  force  reanilatin^  the  Tnode  of 
administering  assignments  in  trust  for  the  benefit  of  creditors,  and 
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the  appropriation  of  land  for  public  use  and  for  the  assessment  of 
damages  occasioned  by  a  public  improvement ;  the  same  ix)  be  there 
proceeded  m  as  if  the  same  had  been  originally  commenced  in  said 
court,  having  regard  to  the  former  proceedings  therein,  and  the 
costs  before  accrued  in  the  final  record,  as  may  be  right  and  proper. 
^^Section  10.  Whenever  in  the  opinion  of  the  judge  of  the  pro- 
bate court  of  the  couDity  wherein  such  court  of  insolvency  is  estab- 
lished, the  business  of  the  probate  court  shall  require  the  same, 
said  judge  of  the  probate  court  is  hereby  authorized  to  certify  and 
transfer  unto  the  court  of  insolvency  any  other  case  or  cases,  now  or 
hereafter  pending  in  said  probate  court,  which  said  case  or  cases 
shall  thenceforth  be  considered  in  said  court  of  insolvency  and  be 
there  proceeded  in  as  if  the  same  had  been  originally  commenced 
in  that  court,  having  regard  to  the  former  proceedings  and  the  costs 
before  accrued  in  the  final  record,  as  may  be  right  and  proper.*' 

In  the  opinion  of  the  learned  judge  in  State,  ex  rel,  v.  ArcAi- 
hald.  Sheriff,  62  0.  S.,  page  6,  it  is  stated : 

"But  as  this  question  of  exclusive  jurisdiction"  (referring  to 
jurisdiction  of  probate  court)  "under  the  ConBtitution  is  one  of 
great  importance,  and  was  not  fully  argued,  it  is  thought  best  not 
to  pass  upon  it  in  this  case." 

The  old  Constitution  conferred  this  probate  jurisdiction  upon 
the  court  of  common  pleas  in  substantially  the  same  words  as  those 
set  forth  in  Section  8,  of  Article  IV,  which  is  quoted  above.  This 
laaiguage  was  held,  in  Matter  of  Gregory,  19th  Ohio,  page  357, 
to  confer  an  exclusive  jurisdiction.  It  is  not  necessary  to  pass  upon 
the  constitutional  question  here  presented,  for  the  reason  that  the 
General"  Assembly  has  not  attempted  to  vest  the  court  of  insolv- 
ency with  jurisdiction  in  probate,  testamentary  or  guardianship 
matters. 

Section  9  of  the  act  quoted  above  provides  for  the  transfer  of 
any  and  all  cases  now  pending  in  such  probate  court  arising  imder 
the  acts  now  in  force,  regulating  the  mode  of  administering  assign- 
ments, and  the  appropriation  of  land  for  public  use,  and  for  the 
aBsessment  of  damages  occasioned  by  a  public  improvement.  Ttis 
provision  for  the  transfer  of  "any  and  all  cases  no\^  pending''  af- 
forded relief  to  the  probate  court  and  immediate  employment  for 
the  newly  created  court  of  insolvency. 
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Section  10  provides  that  whenever,  in  the  opinion  of  the  judge  of 
the  probate  court  of  the  county  the  busineee  of  that  court  shall 
require  it,  the  judge  may  tiwoBfer  to  the  court  of  insolvency  any 
other  case  or  cases  now  op  hereafter  pending  in  said  probate  court. 
As  regards  cases  pending  at  iihe  time  of  the  passage  of  the  act, 
the  probate  judge  was  given  power  to  transfer  without  condition. 
Cases  subsequently  pending  can  be  transferred  only  on  condition 
of  necessity,  and  doubtless  a  judicial  finding  of  the  necessity  must 
precede  the  exercise  of  the  power.  Counsel  argue  that,  if  it  was  not 
intended  to  enlarge  the  class  of  cases  t<>  be  tiaoiBferred  as  respects 
the  nature  of  their  subject-matter,  the  entire  provision  could  have 
been  expressed  in  one  section,  by  providing  for  the  transfer  of  any 
or  all  cases  now  or  hereafter  pending,  and  that  it  is  to  be  inferred 
tAttut  a  different  class  of  cases  was  intended  by  the  addition  of  the 
10th  section.  That  some  principle  of  classification  was  intended 
is  obvious,  but  it  does  not  follow  that  the  principle  of  classification 
was  a  difference  in  kind  of  cases.  It  is  the  opinion  of  the  court  that 
the  distinguishing  difference  in  the  cases  referred  to  in  the  two 
sectioDB  is  between  cases  pending  at  the  time  of  the  passage  of  the 
act,  which  the  probate  judge  could  transfer  at  will,  and  cases  which 
were  subsequently  pending  in  the  probate  court  which  can  be  trans- 
ferred only  at  such  times  as,  in  the  opinion  of  the  judge  of  the 
probate  court,  the  business  of  that  court  shall  require  it. 

That  this  is  the  true  interpretation  of  the  statute,  is  apparent 
from  the  words  employed.  The  second  of  the  sections  referred  to 
provides  for  the  traEOfifer  of  any  other  case  or  cases.  This  word 
**other"  is  a  correlative  term.  It  links  those  enumerated  before  with 
the  cases  following.  It  is  a  rule  of  interpretation,  sometimes  called 
Lord  Tenterden's  rule,  that  where  a  statute  or  other  document  enu- 
merates several  classes  of  persons  or  things,  and  immediately  fol- 
lowing and  classed  with  such  enumeration,  the  clause  embraces 
"other'*  persons  or  things,  the  word  "other**  will  generally  be  read 
as  "other  such  like";  so  that  persons  or  things  therein  comprised 
may  be  read  as  ejusdem  generis  with  and  not  of  a  quality  different 
from  those  specifically  enumerated.  The  cases  stating  this  rule  are 
colleoted  in  Am.  &  Eng.  Ency.  of  Law  under  the  word  "other." 
If  we  apply  this  rule  the  statute  will  be  interpreted  to  provide  for 
the  transfer  of  other  such  like  cases  as  are  subsequently  coHimeoced 
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in  the  probate  caurt,  in  case  tihe  necesBity  for  snch  transfer  shall  be 
found  by  the  probate  judge  to  have  arisen.  An  additional  reason 
for  this  interpretation  is  the  cardinal  role  that  no  construction 
enlargiDig  the  jurisdiction  of  courts  will  be  given  to  a  sbeitute  in  the 
aibsence  of  express  vrovis  or  necessary  implication.  An  interpreta- 
tion of  thds  section  "which  -would  allow  the  transfer  to  the  court  of 
insolvency  of  a  motion  to  remove  a  guardian,  or  the  transfer  to  that 
court  of  the  hearing  and  determination  of  ar  petition  to  sell  the 
lands  of  the  ward  would  extenck  the  jurisdiction  of  this  court  to 
every  matter  within  the  jurisdiction  of  the  probate  court,  without 
any  express  words  or  necessary  implication,  and  in  conflict  with  the 
preceding  section,  which  specifically  defines  and  limits  the  juris- 
diction of  the  oouit.  Such  an  intterprebation  is  manif e^ly  wrong. 
For  cases  announcing  this  rule  see  Ex  parte  Story,  3  Q.  B.  IMv.^ 
166;  Orove,  etc.,  v.  Peoria,  20  111.,  525;  Kertler  v.  Staie,  4  Green 
(Iowa),  293;  Thompson  v.  Cox,  53  North  Car.,  311. 

The  court  of  insolvency  acquired  no  jurisdiction  of  these  cases 
by  the  attempted  transfer  of  them  to  the  court  of  insolvency,  and 
the  pretended  appointment  of  this  plaintiff  as  guardian  in  the 
place  of  the  former  one  attempted  to  be  removed  by  the  judge  of 
the  court  of  insolvency^is  void  for  want  of  jurisdiction;  hence  the 
motion  to  dissolve  the  temporary  injunction  is  granted. 

Brewer,  Cook  &  McOowan,  for  plaintiff. 

Johnson  &  Howell,  for  defendants. 
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Tta  LICENSING  OF  VEHIOLES  UNDER.  THE  NEW  MUNICIPAL 

CODE. 

[Comnon  Pleas  Court  of  Franklin  County.] 

The  City  of  Columbus  v.  Robert  H.  Jeffrey,  Mayor  op  The 
City  of  Columbus  et  al. 
Decided,  September  4,  1903. 

Licensing  of  Vehicles — As  a  Regulation — Raising  Revenue  An  Incident 
— T7ie  Fees  Prescribed — Burden  Imposed  must  he  Equal — Street 
and  Interurhan  Cars  Exempt  from  such  a  Regulation,  When, 

1.  Paragraph  9,  Section  7,  of  the  Municipal  Code  of  1902  empowers 

council  to  license  vehicles  to  use  the  streets  for  the  purpose  of 
regulation,  and  not  for  the  purpose  of  raising  revenue  further 
than  is  incident  to  regulation. 

2.  But  in  the  absence  of  evidence  showing  that  the  fees  prescribed  are 

unreasonable,  a  court  will  not  hold  an  ordinance  providing  for  the 
licensing  of  vehicles  invalid  on  the  ground  that  it  raises  a  tax 
for  revenue. 

3.  Burdens  Imposed  by  such  a  measure  must  be  equal,  and  discrimina- 

tion in  favor  of  a  class  of  persons  or  against  non-residents  is 
unlawful 

4.  Such  licensing  measures  are  largely  Justified  on  the  ground  that 

the  employment  of  vehicles  on  the  public  ways  casts  a  considerable 
expense  upon  the  municipality  for  keeping  such  ways  in  repair; 
and  where  by  grants  from  a  municipality  to  street  car  and  inter- 
urban  companies  it  has  been  exacted  that  such  companies,  as  a 
part  of  the  burden  of  their  franchises,  repair,  clean  and  sprinkle 
that  portion  of  the  streets  lying  between  their  outer  rails  and 
one  foot  beyond,  another  burden  for  the  same  thing  can  not  be 
imposed  under  the  guise  of  a  vehicle  license. 

Rathmell,  J. 

This  actioo  is  brought  by  the  city  solicitor  in  the  name  of  the 
corporation  for  an  order  of  injunction  ik>  restrain  certain  executive 
officers  of  said  city  from  proceeding  to  carry  out  the  provisions  of 
an  ordinance  enacted  by  the  city  council  to  regulate  the  use  of 
certain  vehicles  and  to  license  same,  which  enforcement  of  said 
ordiamnce  it  is  claimed  would  result  in  the  misapplication  of  the 
funds  of  the  corporation,  and  be  an  abuse  of  the  corporate  powers 
of  said  city. 

The  grounds  urged  for  the  order  are  that  the  ordinance  is  in- 
valid, illegal  and  imconstitutional,  for  the  reasons  set  forth  in  the 
petition,  amonpj  others  that  it  is  unauthorized  by  statute. 
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An  ordinaoce  of  the  council  to  be  vaJid  must"  be  within  the  power 
conferred  on  that  body.  If  the  ordinance  be  invalid  from  the  want 
of  power  in  the  council  covering  its  extent  and  provisions,  such 
suit  to  enjoin  is  properly  brought,  and  promptness  of  intervention 
under  such  circumstances  is  commended  by  our  Supreme  Court", 
rather  than  delay  until  expenses  have  been  incurred,  the  rights 
of  third  parties  become  involved.,  or  other  complications  arise 
(Gas  &  Water  Co.  v.  Ehjria,  57  0.  S.,  383). 

Ordinance  No.  21316  in  question,  m  Section  1  provides  that 
owners  of  all  vehicles  used  upon  the  streets  of  the  city  of  Columbus 
shall  pay  annual  license  fees. 

Section  2  provides  how  the  applicant  shall  obtain  the  license 
through  certain  executive  officers,  and  be  entitled  to  a  check  bear- 
ing the  number  of  the  license  and  the  year  for  which  it  has  been 
tiaken,  the  keeping  of  a  register  of  the  name  of  the  applicant, 
number  of  the  license  and  date  of  issuance  and  the  sum  to  be  paid 
therefor. 

Section  3  provides  for  the  fees  on  certain  vehicles,  graded  chiefly 
according  to  the  number  of  horses  used. 

It  is  conceded  in  argumeoKt  that  whatever  power  the  council  pos- 
sessed to  license  the  use  of  the  streets  for  vehicles  as  provided  in 
said  ordinance,  is  conveyed  to  it  by  Paragraph  9,  Section  7  of  the 
Municipal  Code  (0.  Jj.^  96^  Extraordinary  Session).  That  the 
license  authority  contained  in  K.  S.,  2670,  is  limited  to  vehicles 
used  for  hire,  and  does  not  meet  the  scope  of  this  ordinance. 

By  said  Sectiom  7  it  is  provided : 

"All  municipal  corporations  shall  have  the  following  generaj 
power,  and  council  may  provide  by  ordiannce  or  resolution  for  the 
exercise  and  enforcement  of  the  same  *  *  *  *  (Paragraph 
9) :  To  regulate  the  use  of  carts,  drays,  -wagons,  hacking  coaches, 
omnibuses,  automobiles  and  every  description  of  carriages  kept  for 
hire  or  livery  stable  purposes;  and  to  license  and  regulate  the  use 
of  the  streets  by  persons  who  use  vehicles,  or  solicit  or  transact 
business  thereon;  to  prevent  and  punish  fast  driving  or  riding  of 
animals,  or  fast  driving  or  propelling  of  vehicles  through  the  pub- 
lic highways;  to  regulate  the  transportation  of  articles  through 
such  highways  and  to  prevent  injury  to  such  highways  from  over- 
loaded vehicles,  amd  to  regulate  the  speed  of  interurban,  traction, 
and  street  railway  cars  within  the  corporation.'^ 

It  is  urged  that  the  ordinance  provides  for  a  tax  and  not  for  a 
license. 
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Judge  Cooley,  in  his  work  on  "T«ra4;ion,"  says : 

**The  grant  of  a  license  may  be  made  by  the  state  directly  or  it 
may  be  made  indirectly  through  one  of  the  municipal  corporations 
of  the  state.  Of  the  indirect  grant  it  is  to  be  observed  that  a 
mumcipal  corporation,  as  such,  has  no  inherent  power  to  grant 
license  or  exact  license  fees;  it  must  derive  all  its  authority  in 
this  regard  from  the  state,  and  the  power  must  come  by  direct 
grant  and  can  not  be  taken  by  implication.  The  terms  in  which  a 
municipality  is  empowered  to  grant  licenses  will  be  expected  to 
indicate  with  sufficient  precision  whether  the  grant  is  conferred  for 
the  purpose  of  revo-Due  x)r  whether  on  the  other  hand  it  is  given 
for  regulation  merely. 

"It  is  perhaps  impossible  to  lay  down  any  rule  for  the  construc- 
tion of  such  grants  that  shall  be  general  and  at  the  same  time  safe ; 
but  as  all  delegated  powers  to  tax  are  to  be  closely  scanned  and 
strictly  construed,  it  would  seem  that  when  a  power  to  license  is 
given,  the  intendment  must  be  that  regulatiom  is  the  object,  unless 
there  is  something  in  the  language  of  the  grant,  or  in  the  circum- 
stances under  which  it  is  made,  indicating  with  sufficient  certainty 

that  the  raising  of  revenue  by  means  thereof  was  contemplated. 

*  *     *     * 

**Where  the  grant  is  not  made  for  revenue,  but  for  regulation 
merely,  a  much  narrower  construction  is  to  be  applied.  A  fee 
for  the  license  may  still  be  exacted,  but  it  must  be  such  a  fee  only 
as  will  legitimately  assist  in  the  regulation.  If  the  state  intercede 
to  give  broader  authority,  it  is  a  reasonable  inference  that  it  will 
do  so  in  unequivocal  terms^'  (Cooley  on  Taxation,  592-597). 

Dillon  in  his  work  on  "Municipal  Corporations,"  in  discussing 
ordinances  relating  to  licensing,  at  Section  357,  says : 

'^Charters  not  infrequently  confer  upon  the  corporation  the 
power  *to  license  and  regulate'  or  ^to  license,  regulate  and  tax.* 

*  *  *  Concerning  the  useful  trades  and  employments  a  dis- 
tinction is  to  be  oteerved  between  the  power  *to  license*  and  the 
power  ^0  tax.'  In  such  oases  the  former  right,  unless  such  appear 
to  have  been  the  legislative  intent,  does  not  give  authority  to  pro- 
hibit or  to  use  the  license  as  a  mode  of  taxation  with  a  view  to 
revenue.  But  the  reasonable  fee  for  the  license  and  the  labor 
attending  the  use  may  be  charged.  *  *  *  *  j-q^  harmony 
with  the  foregoing  principles  it  has  been  held  that  under  the  au- 
thx)rity  ^to  license  and  regulate*  draymen,  etc.,  a  municipal  cor- 
poration may  by  ordinance  require  a  license  to  be  first  taken  out 
and  charge  a  reasomable  sum  for  issuing  the  same  and  keeping  the 
necessary  record,  but  can  not  by  virtue  of  this  authority,  without 
more,  levy  a  tax  upon  the  occupation  itself.** 
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Substantially  to  the  same  effect  is  Tiedeman  on  ^'Municipal  Cor- 
porations/' 123.  Aiid  the  decisions  of  the  courts  speak  with  great 
unanimity  in  deoadal  of  the  ability  of  municipal  corporations  to 
use  the  power  of  licensing  as  a  revenue  measure,  unless  a  legisla- 
tive intent  is  manifested  that  such  power  may  be  used  for  that 
purpose,  including  Ohio  authorities  (City  of  Cincinnati  v.  Bry- 
son,  15  0.,  625;  Mays  v.  City  of  Cincinnati,  1  0.  S.,  268;  Baker 
v.  City  of  Cincinnati,  11  0.  S.,  534;  Marmet  v.  State,  45  0.  S., 
63,  75 ;  North  Hudson  Co.  Ry.  v.  Hoboken,  41  N.  J.  L.,  71 ;  In  re 
Win  Tin,  22  Fed.  Sep.,  701). 

It*  follows  from  these  authorities  that  the  power  "to  license^' 
conferred  on  the  council  by  Paragraph  9,  Section  7  of  the  Munici- 
pal Code,  must  not  only  be  strictly  construed,  but  that  the  object 
of  such  power  so  granted  by  the  sta/te,  unless  there  be  language 
indicating  that  the  grant  is  conferred  for  the  purpose  of  revenue, 
must  be  construed  as  one  for  regulation  merely,  and  an  exercise  of 
the  police  power  and  not  of  the  taxing  power.  How  far  has  the 
state  indicated,  by  said  Paragraph  9,  the  character  of  the  power 
intended  to  be  conferred?  The  direct  taxing  power  is  conferred 
on  council  by  another  section  of  the  code  (Section  32).  We  ob- 
serve further  that  the  clause  ''to  license  and  regulate  the  use  of 
the  streets  by  persons  who  use  vehicles,"  chiefly  depended  upon  to 
support  the  ordinance  under  consideration,  not  only  sounds  m 
regulation,  but  is  associated  with  other  clauses  of  the  said  para- 
graph, all  having  for  their  object  regulation.  I  observe  no  language 
indicating  a  legislative  intent  that  the  power  to  raise  revenue  was 
contemplated.  As  a  rule  in  this  state,  where  license  measures  have 
been  entertained  as  revenue  measures,  the  phrase  "to  license  and 
regulate"  has  been  accompanied  by  the  words  "to  tax";  or  the 
license  power  has  been  followed  by  some  such  phrases,  "to  charge 
a  reasonable  sum  therefor,  to  be  paid  into  the  treasury  of  the 
corporation,"  including  their  authority  to  raise  revenue  (Chilven 
V.  People,  11  Mich.,  45;  North  Hudson  Co,  Ry.  v.  Hoboken,  supra; 
58  Pa.  St.,  120,  supra). 

It  is  therefore  clear  in  my  judgment  that  Paragraph  9  must  be 
construed  as  conferred  for  the  purpose  of  regulation,  and  not  for 
raising  revenue  further  than  as  an  incident  to  regulation. 

!N'ow  it  is  insisted  that  the  council  has  not  attempted  m  this 
ordinance  to  regulate,  but  has  attempted  to  tax  for  revenue  only; 
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that  no  more  can  be  charged  than  the  probable  expense  of  issuing 
the  license. 

It  will  be  observed  that  this  ordinance  requires  a  license  to  be 
procured  for  a  graduated  sum  to  be  paid  by  the  owner;  the  keeping 
of  a  register  of  tbe  mame  of  the  applicant,  number  of  the  license 
and  date  of  the  issuance  by  the  auditor;  imd  the  exhibit  of  the 
license  check  in  a  certain  place.  Doe^  this  constitute  regulation 
within  the  meaning  of  that  term  ? 

The  power  to  require  a  license  is  one  of  the  means  of  regulation 
{Allerton  v.  City  of  Chicago,  6  Fed.  Hep.,  355 ;  Chicago  Packing 
&  Provision  Co.  v.  City  of  Chicago,  88  111.,  221). 

The  court  m  Allerton  v.  Chicago,  supra,  remarked : 

"There  are,  no  doubt,  a  great  variety  of  other  names  that  might 
be  adopted  to  accomplish  the  purpose,  but  these  municipalities  are 
not  restricted  as  to  the  means  they  shall  employ  to  regulate  the 
business.'^ 

"But  the  limitation  of  the  license  to  the  necessary  expenee  will 
still  leave  a  considerable  field  for  the  exercise  of  discretion  when 
the  amount  of  tbe  fee  is  to  be  determined^'  (Cooley  on  Taxation, 
p.  598). 

"And  although  it  is  a  judicial  queetiooi  whether  the  sum  exacted 
is  a  reasonable  one,  a  wide  latitude  is  given  to  the  exercise  of  the 
legislative  discretion  in  determining  the  amount  of  the  license 
fees*'  (Tiedeman  on  Muaiicipal  Cor.,  123,  124). 

Pain,  J.,  in  Tenny  v.  Lenz,  16  Wis.,  566,  says : 

"We  can  tnot  assent  to  the  position  thai  if  the  sum  required  for 
a  license  exceeds  the  expense  of  issuing  it,  the  act  transcends  the 
licensing  power  and  poses  a  tax.  By  such  a  theory  the  police  power 
would  be  shorn  of  all  efficiency.'' 

The  burden  thus  devolved  on  public  officials  may  justly  authorize 
a  charge  beyond  the  mere  expense  of  filling  up  the  license  blanks 
(Gholson,  J.,  11  0.  S.,  643). 

The  fact  that  some  revanue  is  incidentally  derived  from  a  license 
does  not  render  the  ordinance  invalid  (2  A.  &  E.  Ency.,  789). 

The  presumption  is  that  the  fee  does  not  exceed  the  expense  of 
regulation  unless  the  contrary  plainly  appears  from  the  face  of  the 
ordinance  or  from  evidence  (Fayetteville  v.  Carter,  52  Ark.,  301 ; 
AlJcins  V.  Phillips,  26  Fla.,  281;  Cooley  on  Taxation,  408-410; 
DillottJ  on  Municipal  Corporations,  358:  40  Mich.,  258). 
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In  harmony  with  these  dicta  and  authorities,  in  Cincinnati  v. 
Bryson,  15  Ohio,  625,  supra,  it  was  considered,  nnder  power  *^to 
license  and  regulate,'^  that  $3.00  was  not  too  much  for  draymen 
to  pay  as  a  reasonable  fee  for  issuing  the  license  and  keeping  the 
mecessary  register.  Likewise  the  matter  considered  in  Marmet  v. 
The  State  (45  0.  S.,  63),  was  a  license  measure.  Section  29  pro- 
vided that  *^the  owner  of  all  vehicles  used  upon  the  streets  of  the 
city  should  pay  annual  license  fees,^'  the  same  being  graded  ac- 
cording to  the  number  of  horses  used,  not  very  unlike  in  amount 
tfhe  fees  required  by  the  ordinance  at  bar.  The  moneys  received 
from  licenses  from  vehicles  was  placed  to  the  credit  of  the  street 
repairing  fumid.  It  was  urged  that  this  was  a  tax  under  the  form 
of  a  license  to  raise  revenue.    Spear,  Judge,  said : 

"We,  however,  do  not  view  them  in  any  such  light.  *  *  ♦ 
Without  undertaking  to  lay  down  any  general  rule  as  to  the  power 
,to  license  or  tax  occupation,  and  confining  our  holding  to  the 
necessities  of  the  case  before  us,  we  thiink  it  may  safely  be  af- 
^firmed  upon  principle  and  authority  that  power  to  regulate  by 
license  and  to  compel  payment  of  a  reasonable  fee  may  be  main- 
tained where  special  benefit  is  conferred  at  the  expense  of  the 
general  public,  or  the  business  imposes  a  special  burden  on  the 
public.  *  *  *  And  believing  that  the  exactions  required  by 
the  law  in  question  here  fairly  come  within  the  rule  thus  stated, 
we  hold  them  to  be  valid.''  (Also  Bogart  v.  The  State,  20  L.  B., 
458). 

The  foregoing  cases,  sustained  as  regulating  measures,  did  not 
provide  in  more  detail  for  regulation  nor  of  a  different  kind  than 
the  ordinance  at  bar.  So  that  in  the  absence  of  evidence  showing 
that  the  fees  prescribed  are  unreasonable  or  prohibitory,  I  conclude 
that  the  ordinance  is  not  invalid  as  laying  a  tax  for  revenue. 

Again  it  is  urged  Hhat  the  ordinance  unjustly  discriminates  be- 
tween persons  of  the  same  class,  beWeen  residents  and  non-resi- 
dents, operates  unequally  and  is  inconsistent  in  its  provisions. 

By  Subdivisions  1-32,  Section  3  of  the  ordinance,  license  fees 
are  imposed  on  certain  classes  of  vehicles  or  vehicles  used  for  cer- 
tain purposes,  while  by  a  second  classification  in  the  latter  part  of 
the  same  section,  a  different  list  of  license  fees  is  imposed  upon 
vehicles  used  in  the  same  kinds  of  business,  but  owned  by  persons 
living  without  the  city.  For  example  by  Sub-section  9  of  Section 
3  a  four-horse  wagon  of  a  resident  hauling  logs,  lumber,  brick, 
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stone,  or  ice  would  require  a  licenaee  of  $10.00,  while  by  Sub-«ection 
4  of  the  second  classification  in  latter  part  of  Section  3,  a  four- 
horse  wagon  of  a  person  not  living  within  the  city,  used  for  hauling 
the  same  materials  would  require  a  license  of  $1J3.00.  Thus  dis- 
criminating against  non-residents  of  the  same  class. 

And  again,  by  Section  .6,  owners  of  more  than  one  vehicle  belong- 
ing to  either  class  may  obtain  the  use  of  all,  one  at  a  time,  by  shift- 
ing the  license  tax. 

Further  by  Sub-section  20,  a  surrey  drawn  by  one  horse  requires 
a  license  of  $3.00,  while  by  Sub-section  21,  a  surrey  drawn  by  one 
horse  requires  a  license  of  $2.00;  and  others  have  been  pointed  out. 

I  am  of  opinion  that  the  objectione  noted  on  this  proposition  are 
well  taken  and  render  the  ordinance  illegal.  Burdens  imposed  by 
such  measures  must  be  equal.  Discrimination  in  favor  of  any  class 
of  persons  or  against  non-residents  are  unlawful  (21  A.  &  E.  Ency., 
784-804;  State  v.  Gardner,  58  0.  S.,  599,  609;  Sipe  v.  Murphy, 
49  0.  S.,  536,  546;  Harmon  v.  The  State,  66  0.  S.,  249). 

And  further,  it  is  claimed  that  imder  Subdivision  9  of  Section 
7  of 'the  Municipal  Code,  interurban  and  street  railway  cars  can 
not  be  licensed  as  vehicles. 

Section  4  of  the  ordinance  provides : 

*rPhe  owner  of  every  interurban,  traction  amd  street  railway  com- 
pany using  the  streets  of  said  city  shall  pay  annually  to  the  city 
for  each  of  their  said  cars  so  using  the  streets  of  said  city  the 
following :  For  each  car  equipped  with  one  or  more  motors,  $50.00 ; 
for  each  car  not  so  equipped,  $25.00.*' 

Is  the  word  "vehicle"  in  the  second  clause  of  Subdivision  9  broad 
enough  to  embrace  street  and  interurban  cars,  desigmated  in  the 
subdivision  to  be  regulated  as  to  speed  ? 

It  has  been  pointed  out  by  counsel  that  the  "owners*'  of  such 
companies  are  the  stockholders,  and  that  Section  4  as  phrased  is 
probably  impossible  of  enforcement ;  and  that  there  is  discrimina- 
tion against  interurban  lines  in  favor  of  steam  cars.  I  do  not  find 
it  necessary  to  consider  these  propositions,  and  shall  pass  on  to  the 
question  whether  under  Subdivision  9,  Section  7  of  the  Code, 
interurban  and  street  railway  oars  can  be  licensed  as  "vehicles.** 

The  first  clause  of  Subdivision  9  provides  for  the  regulation  of 
the  use  of  carriages  particularized  as  carts,  drays,  wagons,  hackney 
coaches,  omnibuses  and  automobiles,  kept  for  hire  or  livery  stable 
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purposes.  The  language  of  tills  clause  can  not  be  intended  to 
include  street  or  interurban-cars  because  they  are  not  kept  for  such 
piirpoees. 

The  rest  of  the  subdivision  has  for  its  subject  the  licensing  and 
regulation  of  the  use  of  the  streets  by  "vehicles/'  to  prevent  ^Jast 
driving  or  propelling  of  vehicles/'  to  prevant  the  ^^overloading  of 
vehicles/'  And  by  the  last  clause  a  distinction  is  made  between 
"vehicles"  and  "interwrhan,  traction  and  street  railway  cars,"  I 
am  of  opinion  that  by  distinguishing  and  emphasizing  in  what 
particular  cars  may  be  regulated,  viz.,  as  to  speed,  the  law-making 
power  has  excluded  infterurban,  traction  and  street  cars  from  the 
scope  of  the  clause  providing  for  the  licensing  and  regulation  of 
"vehicles/'  and  that  it  was  not  its  intention  to  embrace  such  cars 
within  its  provision.  This  construction  finds  some  support'  in  the 
'  case  of  Monongahela  Bridge  Co.  v.  Pittsburgh  &  Birmingham  Ry. 
Co.,  114  Pa.  St.,  478,  where  the  words,  "other  wheeled  vehicles  of 
whatsoever  description,''  were  held  not  to  include  "street  cars." 

Again  it  is  to  be  observed  that  in  the  Marmet  and  Brysomi  cases 
above  referred  to  as  sustaining  the  license  of  vehicles,  the  courts 
justified  the  measures  to  a  considerable  extent  upon  the  ground 
that  the  employment  of  vehicles  on  the  public  ways  casts  large  ex- 
pense and  burden  upon  the  city  in  the  way  of  keeping  the  streets 
open  amd  in  repair,  and  that  thereby  a  special  benefit  is  conferred 
at  the  expense  of  the  general  public,  for  which  the  power  to  r^u- 
late  and  the  requirement  of  a  license  fee  may  be  maintained.  The 
council  have  intimated  a  similar  purpose  for  requiring  the  license 
aought  to  be  imposed  by  providing  in  Section  7  of  the  ordinance 
that  the  fees  be  placed  to  the  credit  of  the  street  repair  fund. 

By  the  grants  of  the  corporation  to  these  street  car  and  interurban 
companies,  as  a  part  of  the  burden  of  their  franchises  to  operate 
their  cars  upon  the  streets,  the  city  has  exacted  that  they  maintain, 
repair,  clean  and  sprinkle  that  portion  of  the  streets  between  the 
outer  rails  and  one  foot  on  the  outside.  Council,  having  directed 
its  attention  to,  and  required  of  the  car  companies  a  supposed 
equitable  share  of  the  burden  of  repairing  and  taking  care  of  the 
streets,  as  a  part  of  the  grant  for  operating  their  cars  on  the  streets, 
can  not  justly,  in  my  opinion,  under  the  guise  of  a  license,  exact 
another  burden  for  the  same  thing. 
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My  coDcluBion  is,  that  for  the  reasons  above  stated  in  the  par- 
ticulars mentioned^  the  council  has  transop^'^ed  its  powers  and  the 
ordinance  is  illegal  and    void. 

A  nmnher  of  questions  h&ve  been  suggested  and  ably  argued 
which  I  have  not  deemed  it  necessary  to  pass  upon ;  I  have  not  con- 
sidered the  question  of  the  reasonableoiess  or  unreasonableness  of 
the  fees  sought  to  be  imposed.  I  desire  further  to  thank  and  make 
due  acknowledgment  to  counsel  who  have  submitted  briefs  for  the 
assistance  they  have  rendered  me. 

A  temporary  injunction  is  granted  as  prayed  for. 

James  M.  Butler  and  H.  P.  Junk,  for  plaintiff. 

H.  J.  Booth,  C.  C.  Williams  and  L.  0,  Addison,  for  defendaoiits. 


CmiTRACTS  OP  CONDmONAL  SALE. 

Philip  Khug,  Receiver,  etc.,  v.  National  Cash  Ebgisteb 

Company. 

[Superior  Court  of  Cincinnati,  sitting  in  General  Term]. 
Decided,  November  2,  1908. 

Conditional  Sales — Vendor  Can  Not  Evade  Section  4135-^-3 — By  Foreclos- 
ure of  Vendor's  Lien — For  a  Vendor  Can  Not  Have  a  Lien  Upon  Hxs 
Chun  Property, 

L  A  vendor  of  personal  property,  who  chooses  as  his  security  a  con- 
tract of  conditional  sale,  can  not  evade  the  provisions  of  Sec.  4166- 
2-6,  R.  S. ,  providing  for  a  tender,  returning  fifty  per  cent,  of  the  paid 
purchase  price  before  taking  possession,  by  applying  to  a  court  of  equity 
for  cm  accounting  and  foreclosure  of  a  vendor's  lien,  as  his  common  law 
or  equitable  lien,  if  such  he  had,  is  thereby  merged  in  such  contract 

2.  A  contract  of  conditional  sale  presupposes  that  the  title  to  the  goods  re- 
mains in  the  vendor,  and  a  vendor  under  such  circumstances  can  have 
no  lien  upon  his  own  property.  The  conditions  attached  to  such  a  sale 
by  the  statute  are  as  much  a  part  of  the  contract  as  if  specifically  em- 
bodied therein,  and  a  court  of  equity  has  no  power  to  change  such  stat- 
utory rights,  but  in  that  respect  equity  follows  the  law. 

Pflegeb,  J. ;  Smith,  P.  J.,  end.  Ferris,  J.,  concur. 

The  Xational  Cash  Eegister  Company,  plaintiff  below,  filed  its 
petition  asking  forelosure  of  a  lien  on  a  cash  register  which  it  had 
sold  to  Von  Felde  &  Bradley,  basing  its  right  so  to  do  on  a  contract 
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admitted  to  be  a  conditional  eale  under  Section  4155-2^  B.  S.  The 
petition  alleged  that  the  rights  of  the  puirchaeer  of  the  cash  register 
under  the  contract  were  transferred  to  Philip  Krug,  receiver  of  the 
Herancourt  Brewing  Company,  a  creditor,  and  for  an  antecedent 
debt.  It  did  not  allege  a  prior  tender  of  fifty  per  cent,  of  the 
amount  paid  on  the  purchase  price  as  provided  for  by  said  section. 

The  error  assigned  is  the  overruling  of  a  demurrer  to  such  peti- 
tion. 

Can  a  vendor  under  a  contract  of  conditional  sale  thus  relieve 
himself  from  such  a  tender? 

In  Ohio  a  vendor  of  personal  property  may  secure  himself  by  a 
lien  expressly  reserved  or  by  a  chattel  mortgage.  In  either  of  these 
evente  he  may  hold  the  chattel  to  the  extent  of  the  unpaid  purchase 
money.  Or  he  may  insist  upon  a  contract  of  conditional  sale,  re- 
serving the  title  to  himself,  with  the  right  to  forfeit  the  chattel  if 
the  least  amouait  of  the  entire  purchase  price  remains  unpaid.  Not- 
withstanding the  necessity  of  a  return  of  one-half  of  the  amount 
paid  under  the  latter  course,  it  is  possible  for  him  to  leap  an  addi- 
tional profit  if  the  chattel  is  worth  more  than  the  difference  between 
such  fifty  per  cent,  and  the  purchase  price. 

It  is  argued  that  this  proceeding  was  rather  in  the  nature  of  a 
foreclosure  of  a  veodor's  lien  and  not  a  taking  possession  within  the 
meaning  of  the  law.  National  Cash  Register  Co.  v.  Bom,  31  W. 
L.  B.,  350;  TufU  v.  Haynie,  4  C.  C,  494;  Caldwell  v.  Singer,  7  C. 
C,  460,  and  Schiif  v.  Ensley,  14  C.  C,  497,  aie  cited.  The  first 
two  authorities  seem  to  support  the  contention.  All  of  these  cases, 
however,  were  decided  before  those  of  Albright  v.  Meredith,  58  0. 
S.,  194;  Speyer  v.  Baker,  59  0.  S.,  25. 

On  the  other  hand,  it  is  contended  that  there  is  no  such  thing 
as  a  vendor's  lien  on  personal  property  (Jones  on  Liens,  Sec.  811 ; 
Williams  v.  Roberts,  5  Ohio,  36-39). 

A  vendor  has  a  lien  at  common  law  for  the  price  as  long  as  he 
retains  possession  (Benjamin  on  Sales,  796).  If  he  relinquishes 
possession  he  waives  his  lien  (Benjamin  on  Sales,  Sec.  799;  Dan^ 
forth  V.  Pratt,  42  Me.,  50;  Egan  v.  A  Cargo,  43  Fed.  Eep.,  480). 
"Not  does  the  lien  arise  where  there  is  an  agreement  to  extend  credit 
or  a  distinct'  security  is  taken  (C.  &  A,  R.  R.  Co.  v.  Union  Rolling 
Mill  Co.,  109  TJ.  S.,  702-720).  In  the  case  at  bar  possession  has 
been  released  and  a  distinct  security  taken. 
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Eauitable  liens  are  such  as  exist  in  equity  and  of  which  courts  of 
equity  alone  take  cognizance  for  the  purpose  of  justice.  They  are 
frequently  allowed  upon  the  principle  that  equity  looks  upon  that 
as  done  which  ought  to  have  been  done  (Story's  Eq.  Jurisprudence, 
Section  1215;  14  Cent.  Law  Jour.,  42).  If  a  lien  was  attempted 
to  be  secured  and  the  method  had  failed,  equity  might  enforce  the 
method  so  agreed  upon.  It  would  not  make  a  new  and  different 
contract  for  the  parties. 

The  defendant  below  is  not  attempting,  to  set  aside  or  annul  the 
conditional  contract  of  sale;  nor  is  it  sought  to  deprive  the  register 
company  of  its  benefits.  The  company  is  itself  seeking  to  mold  the 
contract  into  some  other  kind  of  security,  and  thus  evade  the  pro- 
visions of  the  statute  governing  such  coaitracts.  This,  we  think, 
can  not  be  done.  The  nature  of  such  a  contract  presupposes  that 
the  title  and  ownership  of  the  property  remains  in  the  vendor. 
Being  the  owner,  it  can  not  have  either  a  lien  or  a  chattel  mort- 
gage upon  its  property.  This  can  only  be  done  when  the  title 
passes  to  the  purchaser  (Jones  on  Liens,  Sec.  820). 

Plaintiff's  counsel  claims  that  a  vendee  is  sufficiently  protected 
against  a  forfeiture  by  this  course  m  equity  because  no  more  than 
the  purchase  money  unpaid  is  sought  to  be  recovered  and  the  vendee 
may  have  any  balance  that  remains  after  the  satisfaction  of  his 
claim.  This  same  argument  was  rejected  in  the  case  of  Speyer  v. 
Baker,  supra.  The  Supreme  Court  said  that  this  could  not  prevent 
the  application  of  the  statute  if  the  transaction  was  in  fact  a  condi- 
tional sale,  nor  would  it  affect  the  rights  of  the  parties  under  it ; 
that  the  rights  of  the  parties  to  all  conditional  sales  were  con- 
trolled by  the  rovisions  of  this  statute;  that  these  provisions  re- 
quiring a  return  of  part  of  the  purchase  money  were  fair,  just  and 
equitable  to  both  parties  and  that  they  entered  into  and  became  a 
part  of  every  such  contract  of  conditional  sale  as  much  as  if  ex- 
pressly embodied  therein. 

Albright  v.  Meredith,  supra*,  is  cited  by  plaintiff's  counsel.  Tliis 
was  also  a  case  involving  a  cash  register.  It  was  held  that  the 
seizure  and  taking  possession  of  the  chattel  under  a  judgment  and 
execution  for  the  remainder  of  the  umipaid  purchase  money  was  a 
waiver  of  the  company's  right  imder  the  contract  of  conditional 
sale.  The  Supreme  Court  said  that  if  the  company  desired  to 
avail  itself  of  its  right  to  subject  the  register  to  the  payment  of  the 
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balance  due,  a  tender  in  compliance  with  the  statute  was  neces- 
sary, "or  perhaps  it  could  have  resorted  to  a  foreclosure  in  a  court 
of  competent  jurisdiction.^^  This  dictum  is  chiefly  relied  upon. 
It  was  argued  in  that  case  as  in  this  that  the  levy  of  an  execution 
upon  a  judgment  was  rather  a  foreclosure  of  the  vendor's  lien  and 
not  a  taking  possession  within  the  meaning  of  the  law.  This  may 
have  led  to  the  utteraoice  of  the  doubtful  expression  referred  to.  It 
is  purposely  omitted  from  the  syllabus  and  we  think  it  inconsistent 
with  the  principles  announced  in  the  opinion  and  the  one  in  Speyer 
V.  Baker,  supra.  At  all  events,  the  court  nowhere  indicated  that 
if  a  foreclosure  in  equity  were  instituted  that  tender  under  the 
provisions  of  the  statute  could  therefore  be  avoided. 

We  are  inclined  to  believe  from  an  examination  of  these  two 
cases  that  the  Supreme  Court  clearly  and  distinctly  announced  that 
the  rights  of  the  parties  in  cases  of  contracts  of  conditional  sale 
were  fixed  and  determined  by  the  provisions  of  the  statute  and 
that  these  rights  can  not  be  altered  by  applying  to  a  court  of 
equity. 

Wherever  the  rights  or  the  situation  of  the  parties  are  clearly 
defined  and  established  by  law,  equity  has  no  power  to  change  or 
unsettle  those  rights,  or  that  situation,  but  in  all  such  instances  the 
maxim  that  equity  follows  the  law  is  strictly  applicable  (Magniac 
V.  Thompson,  15  How.,  TJ.  S.,  281 ;  Matthews  v.  Mobile  Mut.  Ins. 
Co,,  75  Ala.,  85).  Courts  of  equity  can  no  more  disregard  statu- 
tory provisions  than  can  courts  of  law  (Hedges  v.  Dixon  County, 
150  U.  S.,  182-192). 

If  it  be  true  therefore  that  the  cash  register  company  has  only 
such  lien  as  a  contract  of  conditional  sale  would  give  it,  and  inas- 
much as  the  parties  to  such  contracts  are  absolutely  controlled  by 
the  statute,  it  may  well  be  doubted  whether  the  plaintiff  below  had 
not  an  adequate  remedy  at  law,  and  this  would  furnish  an  addi- 
tional reason  for  refusing  relief  in  equity  in  a  court  of  chancery. 
The  plaintiff  below  failed  to  allege  tender  of  part  of  the  purchase 
money  as  required  by  law. 

For  the  reasons  given  the  court  below  erred  in  overruling  the 
demurrer  to  the  petition.  Cause  remanded  for  further  proceed- 
ings. 

Roettinger  &  Gorman,  for  plaintiff  in  error. 

Walter  A.  DeCamp,  contra. 
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ATtOtMrrS  FE£S  NOT  RKCOVltRABLE  IN  CONDEMNATION 
PROCEEDIN€;S  ABANDONED  AFTER.  VERDICT. 

[Common  Pleaa  Court  of  Richland  County.] 

The  Logan  Natural  Gas  Co.  v.  Anna  L.  Wiler  et  al. 

Decided,  October,  1903. 

Conatitutional  Law — Condemnation — Proceedings  Abandoned  After  Ver- 
dict— Fees  for  Attorney  of  the  Land  Owner — Jurisdiction  of  Pro- 
bate  Court  to  Render  Judgment  For — Sections  6434  and  6436  Un^ 
constitutional — Denial  of  Trial  by  Jury  and  Discrimination  Against 
Corporations — True  Test  of  the  Value  of  an  Attorney's  Services. 

1.  The  remedy  is  not  exclusive  which  is  named  in  Section  6434,  pro- 

viding that  where  a  suit  in  condemnation  is  abandoned  after  ver- 
dict, the  corporation  seeking  to  condemn  the  land  must  pay  to  the 
attorney  of  the  land  owner  a  reasonable  fee  for  his  services  in 
that  behalf;  but,  notwithstanding  the  express  provision  of  this 
statute  to  the  contrary,  the  ordinary  proceedings  provided  by 
the  general  statute  would  apply  to  an  action  to  recover  such  a  fee. 

2.  The  fact  that  expenses  and  attorneys'  fees  were  made  necessary  and 

incurred  while  in  defense  of  a  proceeding  which  the  probate  court 
had  a  right  to  hear,  does  not  draw  within  the  Jurisdiction  of  that 
court,  which  has  no  power  to  impannel  a  jury  to  try  issues  of 
fact,  an  action  for  the  recovery  of  such  expenses  and  fees. 

3.  Such  an  action  Is  of  the  kind  which,  since  Juries  were  first  known, 

has  entitled  a  party  to  a  Jury  trial,  and  the  denial  of  this  right, 
guaranteed  alike  by  the  Bill  of  Rights  and  the  Constitution  of 
the  United  States  and  of  the  state  of  Ohio,  renders  this  statute 
invalid. 

4.  Furthermore,  the  provision  found  in  the  succeeding  section  (6435) 

contains  a  discrimination  between  suitors,  and  deprives  the  corpo- 
ration of  the  equal  protection  of  the  law,  and  this  section  is  there- 
fore also  Invalid. 

5.  Granting  that  recovery  could  be  had  for  such  services,  the  recovery 

would  be  limited  to  services  rendered  after  the  proceedings  in  con- 
demnation were  begun;  the  test  as  to  the  amount  to  be  paid 
would  be  the  value  of  the  services  rendered,  without  reference  to 
the  result  of  the  litigation,  or  the  ability  of  the  party  to  pay; 
and  11,500  for  three  days  before  a  Jury,  the  arguing  of  a  motion 
and  demurrer,  and  the  doing  of  the  ordinary  office  work  con- 
nected with  a  condemnation  proceeding,  would  be  an  unreasonably 
large  fee. 

DiRLAM,  J. 

This  case  comes  into  this  court  on  u  petition  in  error  to  review 
the  judgment  of  the  probate  court  for  the  sum  of  $1,500  against 
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the  plaintiflf  in  error  and  in  favor  of  defendant's  in  error.  The  de- 
fendants in  error  file  a  motion  to  strike  the  petition  in  error  from 
the  files,  and  also  the  bill  of  exceptions,  and  urge  two  groimds  for 
striking  the  petition  in  error  from  the  files: 

First,  the  right  of  action  is  one  created  by  statute,  and  the  statute 
provides  the  remedy  and  by  implication  precludes  all  other  remedy, 
and,  however  erroneous  the  judgment,  the  plaintiflE  in  error  is  with- 
out remedy. 

Second,  If  the  plaintiff  in  error  has  a  right  to  begin  a  proceeding 
in  error,  the  time  within  which  if  must  be  begun  is  provided  for  in 
Section  6.1:37;  that  the  time  provided  therein  had  elapsed  before 
filing  its  petition,  and  therefore  if  had  lost  its  right. 

It  will  not  be  disputed  that  in  many  cases  where  a  statute  creates 
a  cause  of  action,  not*  before  existing,  and  provides  a  remedy  for  its 
enforcement,  the  remedy  is  exclusive,  but  there  are  many  statutes 
creating  causes  of  action  where,  after  judgment,  the  ordinary  pro- 
ceedings provided  by  the  general  statute  are  allowed.  For  instance, 
you  may  take  our  statute  for  the  wrongful  death  of  a  party.  That 
is  a  purely  statutory  cause  of  action;  it  had  no  existence  in  com- 
mon law.  There  is  no  particular  method  provided  for  its  review, 
still,  every  lawyer  knows  it  has  been  reviewed  in  our  higher  courts, 
like  all  other  judgments,  for  many  years,  and  I  might  multiply 
those  instances. 

The  54  Ohio  State  is  cited  and  urged  as  maintaining  that  doc- 
trine. On  an  examination  of  that  case  it  will  be  found  that  it  grew 
out  of  an  application  of  a  fireman,  under  the  statutes  of  Ohio, 
to  be  put  on  the  list  of  parties  who  were  entitled  to  be  paid  through 
their  life  by  way  of  pension.  The  statutes  provided  that  certain 
parties,  having  certain  qualifications,  might  be  put  on  that  list, 
by  a  commission  appointed  for  thait  purpose,  and,  that,  when  so 
put'  on  the  list,  they  would  be  paid  a  certain  pension.  The  party 
in  that  case  made  his  application;  he  got  the  certificate  from  the 
fire  authorities  of  his  qualification ;  he  made  his  application  to  the 
board  to  put  him  on  the  pension  list ;  the  board  investigated  his  c»se 
and  decided  that  he  was  not  entitled  to  be  put  on  the  list,  and 
refused.  In  that  case  the  court  held  that  that  being  a  statutory 
right  of  his,  and  the  remedy  fully  provided  for,  was  all  the  remedy 
he  could  have,  and  that  the  decision  of  the  board  was  conclusive. 
But  I  apprehend  there  is  a  very  great  difference  of  distinction 
where  the  suit  involves  a  moneyed  judgment,  in  accordance  with 
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the  rules  of  common  law  and  aU  special  proceedings  provided  to 
protect  a  party  in  a  special  right.  It  is  possible  that  tlxe  defendants 
in  error  would  have  been  compelled  to  prosecute  their  cause  of 
action  as  a  sequel  to  the  condemnation  proceedioigs  in  the  probate 
court,  but  the  judgment  provided  for  is  an  ordinary  money  judg- 
ment, with  all  the  qualities  and  incidents  pertaining  to  such  judg- 
ment, and  as  no  particular  method  for  review  is  provided  for,  ft 
seems  to  me  it  can  be  reviewed  umder  the  general  statute  which  au- 
thorizes the  review  of  such  judgment  It  would  be  an  anomaly 
in  law  if  a  summary  judgment,  such  as  is  provided  for  in  the 
statute,  however  illegal  or  erroneous^  could  not  be  reviewed  or 
appealed  from,  and  the  defendants  have  prepared  an  elaborate  brief 
showing  that  it  can  not  be  appealed  from,  and  if  the  corporaticm  has 
any  remedy,  it  is  by  a  proceeding  in  error.  Then  the  contention  is 
that  the  statute  authorizing  the  probate  court  in  a  summary  manner, 
without  pleadings,  without  the  right  to  demand  or  have  a  jury  trial, 
upon  a  moneyed  demand  only,  may  render  a  moneyed  judgment 
against  a  party,  and  such  party  may  not  avail  himself  of  a  right 
to  review  such  judgment  provided  for  by  the  general  statute  of  the 
state  of  Ohio. 

There  is  no  statute  debarring  the  suitor  from  availing  itself 
of  the  remedy  provided,  and  I  do  not  think  die  oorporation  can  be 
debarred  by  implication. 

That  the  judgment  is  a  final  one  is  beyond  dispute  under  Sections 
6707  and  6708,  which  provide: 

^'A  judgment  rendered  (and  I  believe  that  means  all  judgments 
rendered,  the  word  'a  judgment'  includes  the  whole  class  of  judg- 
ments to  be  rendered  by  the  probate  court)  by  a  probate  court 
may  be  reviewed,  vacated  or  modified  by  the  court  of  common 
pleas." 

Why  not  this  judgment  then? 

Section  6422  provides  that  a  bill  of  exceptions  may  be  taken 
in  condemnation  proceedings,  as  in  civil  actions.  It  is  strenuously 
contended  that  Section  6437  provides  the  time  within  which  the 
proceedings  in  error  may  be  commenced.  T^at  statute  has  been 
construed  by  the  higher  courts  and  it  is  held  that  the  judjgment  pro- 
vided for  in  that  section  is  the  judgment  affirming  the  verdict  of 
condemnation  by  the  jury,  and  no  other.  Consequently  it  has  no 
application  to  the  judgment  here  sought  to  be  reviewed. 
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The  motion  to  strike  the  bill  of  exceptions  from  the  files,  and  also 
the  petition  in  error,  are  both  overruled.  The  errors  assigned  are  as 
follows :  The  court  erred  in  overruling  the  motion  for  a  new  trial; 
that  the  grounds  set  forth  in  the  motion  did  not  constitute  a  valid 
claim  (This  case  was  heard  simply  on  a  motion  and  it  refers  to 
that  motion) ;  that  Section  6434  is  invalid;  that  the  court  erred  in 
ruling  out  testimony. 

Section  6434,  under  which  the  judgment  in  controversy  was 
rendered,  provides,  in  substance,  that  the  applicant  for  condemna- 
tion after  verdict,  may  abandon  the  proceedings  by  paying  into 
court  the  costs,  and  the  expenses,  including  time  and  attorneys' 
fees  of  the  opposite  party,  and  that,  if,  within  thirty  days  after  the 
condemnation  judgment,  the  corporation  does  not  pay  such  con- 
demnation money  and  costs  into  court,  upon  motion  to  be  filed  with- 
in ten  days  thereafter,  the  court  shall  make  an  order  requiring 
such  payment,  and  if  that  order  shall  not  be  complied  with,  within 
thirty  days  thereafter,  such  corporation  shall  be  deemed  to  have 
abandoned  such  property  and  the  court  shall  so  adjudge  and  shall 
render  a  judgment  against  the  corporation  and  in  favor  of  the 
owner  for  such  an  amount  of  expenses,  including  time  spent  and 
attorneys*  fees  incurred  by  him,  or  them,  as  the  court,  from  the 
evidence  offered  in  that  behalf,  deems  just  and  reasonable,  upon 
which  execution  may  issue,  and  upon  which  the  directors  shall  be 
liable,  and  may  be  made  parties  thereto. 

It  has  been  urged  that  this  provision,  as  far  as  the  directors  are 
concerned,  is  unconstitutional.  The  directors  are  not  before  the 
court  and  any  judgment  of  this  court  would  not  include  them, 
and  I  pass  that  branch  of  the  case  simply  by  that  remark. 

To  test  the  validity  of  this  and  the  following  section,  which  is 
a  continuation  as  to  the  liability  of  the  corporation  for  abandon- 
ment, and  which  in  substance  provides  that  if  the  judgment  is  not 
paid  within  thirty  days,  or  if  the  property  owner  is  not  satisfied 
with  the  amount  of  the  judgment,  he  may  commence  am  action 
for  the  same,  expenses,  time  and  attorneys'  fees  which  he  has  al- 
ready; and  in  such  action  he  may  not  only  recover  for  the  expenses, 
time  and  attorneys'  fees  in  the  condemnation  proceeding,  but  he 
may  also  recover  for  the  expenses,  including  time  and  attorneys' 
fees  incurred  in  this  second  suit. 

It  will  be  noticed  that  the  judgment  of  the  probate  court  is  not 
for  the  costs  in  the  probate  court,  but  for  an  additional  sum  not 
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taxed  OT  taxable  as  costs^  and  the  claim  for  which  judgment  is  to  be 
liquidated,  but  is  to  be  ascertained  from  testimony  to  the  probate 
court,  like  any  other  contested  claim. 

The  testimony  is  to  be  heard  to  the  court,  without  the  inter- 
vention of  a  jury.  The  court  is  to  hear  the  testimony,  judge  of 
its  weight,  and  from  it  find  the  amount  due.  This  suit  tacked  onto 
the  condemnation  proceeding  does  not  differ  in  any  of  its  elements 
from  an  ordinary  suit  at  law  for  money  only;  there  is  no  equitable 
feature  to  invoke  the  jurisdiction  of  the  chancellor,  and  it  is  tbe 
kind  of  suit  which,  since  juries  were  first  known  in  England,  has 
entitled  the  party  to  a  jury  trial,  and  by  the  Constitution  of 
the  United  States  and  state  of  Ohio,  and  no  court  is  competent  to 
entertain  an  adjudicated  case,  except  a  court  having  the  power  to 
submit  the  issues  of  fact  to  a  jury,  and  it  makes  no  difference  that 
the  expenses,  time  and  attorneys^  fees  to  be  recovered  for  were  made 
necessary  and  incurred  while  in  the  defense  of  a  proceeding  that 
the  court  had  a  right  to  hear.  This  fact  does  not  draw  the  matter 
into  the  jurisdiction  of  the  probate  court  any  more  than  a  claim 
for  like  expenses,  time  and  attorneys*  fees  incurred  in  any  other 
matter  would.  I  do  not  suppose  it  would  be  contended  that  if  A 
had  a  claim  against  B  for  expenses,  time  and  attorneys'  fees, 
amounting  to  $1,500,  that  originated  in  any  other  manner  than  in 
a  condemnation  suit,  that  the  probate  court  would  have  jurisdiction 
to  try  it  to  the  court,  or  even  by  the  intervention  of  a  jury. 

Section  5  of  tiie  Bill  of  Bights  is  as  follows: 

*Tlie  right  of  trial  by  jury  shall  be  inviolate." 

That  is,  the  right  of  a  trial  by  jury  as  it  then  existed.  Can 
it  be  contended  that  a  claim  for  money  only,  for  money  expended, 
time  spent  and  attorneys*  fees  incurred,  amounting  to  $1,500,  was 
not  then  of  a  right  triable  to  a  jury,  especially  as  it  involved  no 
chancery  proceedings?  He  would  be  a  bold  man  tliat  would  so 
contend. 

Our  Legislature  has  passed  laws  on  the  subject  of  trial  by  jury, 
and  although  it  has  added  to  jury  trials  that  were  not  cognizable 
in  a  court  of  equity,  it  has  been  careful  not  to  trench  upon  Section 
5  of  the  Bill  of  Eights. 

Section  5130,  Revised  Statutes :  'Tissues  of  fact  for  the  recovery 
of  money  only,  are  to  be  tried  by  a  jury.*' 
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Does  not  this  trial  by  the  probate  court  involve  issues  of  fact? 
Was  it  not  far  the  recovery  of  money  only?  Can  a  statute  stand 
that  authorizes  the  submission  of  such  an  issue  to  a  court  that  has 
no  power  to  impannel  a  jury  to  try  the  issues  of  fact  in  a  case? 
Can  the  Legislature  deprive  a  party  of  a  constitutional  right  by 
shifting  the  forum? 

Sections  6434  and  6435  taken  together  have  all  the  vices  of 
that  long  list  of  statutes  that  have  beeoi'  declared  invalid  by  the 
decisions  of  the  Supreme  Court  of  the  United  States  and  of  several 
states,  which  would  fill  an  ordinary  volume  of  reports. 

Among  these  are  Missouri  v.  Levns^  101  U.  S.,  22 ;  Oidf,  C.  &  8. 
Ry.  Co.  V.  Ellis,  165  U.  S.,  150;  Yick  Wo  v.  Hopkins,  118  U.  S., 
150;  Barbier  v.  Connoly,  113  TJ.  S.,  27,  and  last,  but  not  leasts  the 
case  of  The  Coal  Company  v.  Rosser,  53  0.  S.,  12. 

In  the  last  case  Section  6563a  of  the  Bevised  Statutes,  whidi 
provides  that  in  a  suit  for  wages,  etc.,  an  attorneys'  fees  may  be  taxed 
against  the  defendant  as  costs,  is  imconstitutional  and  void.  It  may 
be  that  recovery  provided  for  in  Section  6434  may  be  distin- 
guished in  principle  from  the  case  in  52  0.  S.  as  being  a  penalty 
for  abandoning  a  proceeding  after  putting  the  other  party  to  the 
expense  of  a  trial,  but  no  such  palliation  can  be  urged  as  to  the 
proposition  in  Section  6435.  There  is  a  penalty  pure  and  simple, 
not  resting  upon  even  a  refusal  to  pay,  not  depending  upon  the 
result  of  the  suit  or  the  conduct  of  the  defendant,  but  it  allows  the 
plaintiff,  in  the  gratification  of  a  mere  whim,  when  he  claims 
to  be  dissatisfied  with  the  amount  of  a  judgment,  to  again  force  his 
opponent  into  court,  relitigate  the  case,  and  if  he  fails  to  recover 
the  amount  of  his  former  judgment,  yet  he  may  compel  his  op- 
ponent to  pay  the  expenses  incurred  without  his  consent  and 
against  his  will,  time  spent  against  his  wish,  attorneys^  fees  con- 
tracted in  spite  of  him,  and  none  of  these  are  taxed  or  taxable  in 
the  costs.  The  statute  encourages  litigation  with  a  liberal  premium. 
There  is  not  a  statute  that  has  ever  been  declared  unconstitutional 
that  can  not  be  more  plausibly  defended  than  this,  and  many  of 
them  are  more  defensible  than  even  Section  6434. 

These  sections  are  unconstitutional  because  of  another  feature. 
They  unjustly  discriminate  between  suitors.  The  corporation  is 
concluded  by  the  judgment  of  the  probate  court,  is  not  entitled  to 
another  trial;  however  much  it  may  be  dissatisfied,  it  is  not  in  its 
power  to  demand  and  have  a  jury  trial,  while  its  opponents  are  noK 
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to  be  concluded  by  the  judgment  of  the  probate  court.  Its  opponent 
may  go  with  his  claim  to  another  court  where  he  may  have  a  trial 
by  jory^  may  mulct  his  opponent;  outside  of  the  taxable  costs  in 
heavy  expenses  ioicurred  by  himself;  may  recover  for  his  time  spent 
by  himself  without  the  consent  of  his  opponent^  and  may  have 
saddled  upon  it  large  attorney  fees  that  it  had  no  hand  in  creating. 

I  hold  that  these  statutes  are  unconstitutional  and  void  because 
they  deprive  the  corporation  of  its  right  of  a  trial  by  jury,  guaran- 
teed by  the  Canstitution ;  because  they  deprive  the  corporation  of 
the  equal  protection  of  the  law,  and  imjustly  discriminate  to  its 
detriment,  between  it  and  its  opponent,  giving  its  opponent  two 
trials,  both  at  its  expense,  while  it  can  have  but  one.  Because  at 
its  option  it  gives  him  or  them  a  right  to  a  jury  trial  and  deprives 
the  corporation  of  a  like  right.  Because  if  allowing  the  taxation  of 
$5  in  an  amount  of  wages  is  unconstitutional  how  shall  the  statute 
be  sustained  that  allows  a  mulct'  of  $1,500,  not  as  costs,  but  as 
money  expended,  time  spent  and  attorneys'  fees  contracted  in 
opposing  it.  I  hold  these  statutes  invalid  because  they  violate  the 
fundamental  rule  of  right  upon  which  all  civilized  nations  ad- 
minister justice. 

But,  suppose  that  I  am  mistaken  in  the  question  of  the  validity 
of  these  statutes,  then  another  question  arises :  Did  error  intervene 
in  the  trial  to  the  prejudice  of  the  plaintiff  in  error? 

It  is  assigned  for  error  that  the  court  erred  in  admitting  testi- 
mony over  the  objection  of  the  plaintiff  in  error.  I  pass  the  intro- 
duction of  the  brief  as  instrument's  of  evidence,  and  go  directly  to 
the  expert  testimony.  A  question  was  propounded  on  pages  16,  17 
of  the  bill  of  exceptions  to  Mr.  Brinkerhoff,  in  a  hypothesis,  which 
contains  the  following : 

"As  to  the  value  of  professional  services,  suppose  a  company  hav- 
ing a  right  to  appropriate  lands  and  condemn  it,  sought  to  ap- 
propriate a  right  of  way  for  a  natural  gas  pipe  through  a  piece  of 
Uand,  and  that  the  attorneys,  Judge  Brucker  and  Cummins,  were 
employed  as  attorneys ;  that  they  had  consultations  with  their  client 
and  with  the  company,  and  with  its  representatives,  and  then  after 
being  unable  to  agree  as  to  the  price,  that  a  proceeding  was  brought 
in  the  probate  court  by  the  company  to  condemn  a  right  of  way 
through,  and  these  gentlemen,  representing  the  owners  of  the  land, 
looked  up  the  evidence  and  examined  the  witnesses  as  to  what  they 
would  testify  to,  what  do  you  say  would  be  a  reasonable  charge  ?'^ 
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This  question  embraces  services  rendered  before  the  commence- 
ment of  the  condemnation  suit ;  it  distinctly  includes  that  they  were 
employed  before  the  suit;  that  they  had  consultations  with  their  j 

clients  and  with  the  company  and  their  representatives,  and  then  \ 

after  being  unable  to  agree  es  to  the  price,  that  a  proceeding  was 
broug*^^  etc.,  and  then  grnuiis  altogelLer  the  servic  .-»  renderc^l  be- 
fore the  commencement  of  the  proceeding  as  well  as  after,  and  asks, 
"What  do  you  say  would  be  a  reaso»aable  charge?'^  This  question 
was  answered,  under  objection,  and  exceptions  taken.  It  seems  very 
clear  that  services  were  enumerated  in  the  question  as  a  basis  of  re- 
cover)^ that  defendants  in  error  had  no  right  to  recover  for,  if  they 
might  recover  for  services  rendered  in  the  suit  after  the  proceed- 
ings were  commenced,  the  retainer,  consultation  with  their  client', 
consultation  with  the  company,  with  the  representatives  of  the  com- 
pany, until  an  inability  to  agree  was  reached,  and  then  the  proceed- 
ing was  begun.  I  think  it  was  prejudicial  error  to  admit  this 
hypothetical  question  and  its  answer. 

The  same  question,  page  23,  was  propounded  to  Mr.  Douglass, 
under  like  objection  and  like  exception.  The  answer,  as  in  the 
former  claim,  included  services  rendered  both  before  and  after  the 
commencement  of  the  proceedings,  and  I  hold  it  is  error  to  admit  it. 

Again,  on  the  morning  of  the  trial,  Messrs.  Brucker  &  Cum- 
miois  presented  to  one  of  their  clients  an  unsigned  unitemized  bill, 
which  is  in  the  following  words : 

"Anna  L.  Wiler  et  al  to  Brucker  &  Cummins,  Dr.  For  legal 
services,  preparation  of  law  and  fact,  and  trial  of  cases  of  The 
Logan  Natural  Oas  &  Fuel  Company  v.  Anna  L,  Wiler  et  al,  in 
Probate  Court,  including  all  legal  services  pertaining  thereto, 
$1500.^' 

Defendants  in  error  offered  this  paper  writing  as  evidence  to 
the  court.  It  will  be  noticed  that  the  bill,  after  enumerating  the 
services  rendered  in  the  case,  informs  the  clients  that  it  includes 
all  legal  services  pertainin^g  to  the  case.  It  is  e\ddent  that  this 
bill  includes  services  not  rendered  in  the  case,  else  the  latter  clause 
would  be  meaningless.  It  discriminates  between  services  rendered 
in  the  case  and  services  rendered  pertaining  to  the  case.  Tliis 
J)ill  should  have  been  rejected  as  evidence,  even  if  any  bill  so  made 
out  should  have  been  admitted. 

The  motion  for  a  new  trial  alleges  that  the  judgment  was 
against  the  law  and  the  evidence,  and  the  overruling  of  this  motion 
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is  assigned  as  error.     This  assignment  involves  the  weight  of  the 
evidence  and.  the  legality  of  the  judgment. 

Mr.  Brinkerhoif  answers  that  one  fourth  of  $10,250  would  he  a 
reasonable  charge,  but  when  pressed  as  to  the  basis  of  his  judg- 
ment, he  says  that  he  bases  it  on  the  result.  If  the  verdict  had 
been  $100,000,  he  says  the  attorney  should  have  recovered  $25,000 
of  it;  if  but  $100,  he  should  have  received  only  $25;  that  in  his 
opinion  the  attorney  is  entitled  to  one-fourth  of  the  value  of  the 
property  taken,  and  the  owner  must  content  himself  with  the 
remaining  three-fourths ;  it  is  the  results  of  the  labor  that  is  worth 
$2,500.     When  asked  what  the  labor  was,  he  answered : 

'T  shall  not  account  in  my  mind  on  the  labor,  but  the  main 
thing  that  enters  into  a  case  of  that  character  which  would  in- 
fluence me,  and  the  bar  generally,  is  the  result  of  the  work  for  the 
sake  of  the  client.^^ 

"RTien  asked  what  was  done  in  the  case  that  was  worth  $2,500,  he 
answered : 

"It  was  no  particular  thing,  it  was  the  fact  that  $10,000  was 
recovered  for  the  client.^' 

He  still  evades  what  he  understood  to  have  been  done  by  saying 
it  was  the  result.  He  enumerates  looking  up  evidence,  filing  pa- 
pers, preparimg  briefs,  but  the  great  big  part  was  the  result. 

Douglass  is  asked  what  the  services  were  worth.    He  said : 

"If  the  verdict  had  been  recovered  and  the  money  paid,  I  should 
say  Brucker  &  Cummins  should  have  recovered  anywhere  from 
$2,000  to  $3,000,  but  under  the  circumstances  I  think  $1,500  would 
be  exceedingly  reasonable.  If  the  statute  did  not  allow  a  recovery 
against  the  other  side  I  think  it  ought  to  be  cut  down  materially; 
if  there  was  no  statute  to  $500.*^ 

Douglass  bases  two-thirds  of  the  value  of  the  services  to  be  re- 
covered for  on  the  fact  that  they  could  be  recovered  from  the  op- 
ponent; that  is,  if  the  Wilers  had  to  pay  their  own  attorney  fees, 
$500  would  be  a  reasonafble  charge,  but  if  the  corporation  had  to 
pay  it,  a  reasonable  charge  would-  be  $1,500.  Just  on  what  reason- 
ing the  value  of  the  services  were  increased  $1,000  if  they  could 
be  collected  from  the  corporation,  is  puzzling  to  know ;  or  is  it  on 
the  theory  that  an  attorney's  own  client  is  required  to  pay  only  one- 
third  of  the  value  of  the  services.     The  other  expert  puts  the 
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amount  that  should  be  recovered,  not  on  the  value  of  the  prof  eseion- 
al  services  rendered  the  client,  but  on  the  result  of  the  litigation. 
He  takes  in  his  minHl  no  cognizance  of  the  services  rendered,  but 
sticks  to  the  result  as  the  gauge  of  the  value.  He  says  that  is  the 
great  big  part. 

Can  either  of  these  rules  for  determining  the  value  of  profes- 
sional services  stand?  It  needs  no  argument  that  who  has  to  pay 
them  does  not  affect  their  vulue;  nor  is  it  true  that  the  result  of 
the  litigation  is  the  controlling  element,  the  great  big  part. 

The  great  big  part  is  the  value  of  the  services  rendered  without 
reference  to  results.  It  is  true  that  the  result  has  something  to  do 
in  determining  the  reasonableness  of  the  fee.  Brilliant  results 
argue  some  skill  and  aibility  of  the  attorney,  and  skill  and  ability 
enhance  the  value  of  services  m  any  profession;  and  then  when  a 
client  has  been  very  successful,  through  the  efforts  of  his  attorney, 
he  is  generally  willing  to  pay  a  liberal  fee,  and  under  such  circum- 
stances the  attorney  is  quite  likely  to  charge  a  liberal  fee. 

We  all  know  what  has  been  said  in  the  bar  and  from  the  judicial 
bench  as  to  reliability  of  expert  testimony,  and  an  eminent  judge 
of  the  Supreme  Court  of  the  State  of  Ohio,  at  a  bar  association 
said: 

'^ou  make  a  witness  an  expert  and  I  will  not  believe  him  under 
oath." 

That  was  rather  an  extravagant  statement,  but  it  goes  to  illustrate 
with  what  disfavor  expert  testimony  is  looked  upon  by  the  bench 
and  legal  lights. 

Let  us  see  what  was  really  done  for  this  claimed  $1,500  fee. 
Brucker  &  Cummins  were  retained  by  defendants  in  error,  in  a 
condemnation  proceeding  in  the  probate  court.  No  pleadings  were 
required  on  the  part  of  the  defendants;  no  money  was  to  be  re- 
covered ;  it  was  a  proceeding  to  determine,  by  verdict  of  the  jury, 
how  much  was  to  be  paid,  if  the  property  was  taken,  but  there  was 
no  obligation  to  take  the  property  imder  the  verdict.  The  rules 
measuring  the  amount  were  established  by  the  statute,  and  under 
these  rules  the  jury  was  to  assess  the  value  of  the  property  taken 
and  the  damages  to  the  remainder.  What  did  the  attorneys  do  under 
their  retainer?  They  spent  three  days  before  the  jury,  argued  a 
motion  and  demurrer,  and  did  the  ordinary  office  work  necessary  for 
such  a  hearing.     The  decisions  under  the  condemnation  statute  are 
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thoroughly  briefed  in  the  Revised  Statutes.  If  $1,500  can  be 
earned  by  such  on  amount  of  services,  our  attorneys  ought  to  be 
rolling  in  wealth  instead  of  struggling  for  a  comfortable  living. 

I  think  the  judgment  was  clearly  against  the  weight  of  the 
evidence  and  contrary  to  the  law  of  the  case,  and  for  these  errors 
the  judgment  of  the  probate  court  will  be  reversed  and  held  for 
naught. 

Cummings,  McBride  &  Wolfe  and  Lawrence  T,  Neal,  for  plaintiff 
in  error. 

Brucher  &  Cummins,  for  defendants  in  error. 


APPOINTBiENT  OP  ADMVOSTRATOR  POR.  DECEASED  PARTNER 
APTER.  EXPIRATION  OP  THIRTY  DAYS. 

[Probate   Court  of  Franklin   County.] 

In  the  Matter  of  the  Estate  of  John  W.  Warnock,  Deceased. 

Decided,  October  12,  1903. 

Administrator — Appointment  of — Rights  of  Next  of  Kin  Within  Thirty 
Days — Of  Surviving  Partner  After  Thirty  Days. 

When  the  next  of  kin  have  failed  or  neglected  within  thirty  days  to 
make  application  for  appointment  of  an  administrator,  they  may 
be  regarded  as  having  waived  their  exclusive  right  to  the  appoint- 
ment and  the  court  may  appoint  without  notice  to  them« 

Black^  J. 

The  matter  of  the  estate  of  John  W.  Wamock,  deceased,  is  be- 
fore this  court  on  the  motion  of  the  widow  and  children  to  remove 
the  administrator  heretofore  appointed. 

It  appears  that  John  W.  Wamock,  a  member  of  a  firm  partner- 
ship, died  the  latter  part  of  August,  1903,  and  left  as  his  surviving 
partner  Michael  H.  Sims ;  and  that  after  the  expiration  of  thirty 
days,  Michael  H.  Sims,  the  surviving  partcuer,  came  into  court  and 
applied  for  and  obtained  the  appointment  of  an  administrator  of 
the  estate  of  John  W.  Wamock,  dieceased,  without  notice  to  the 
next  of  kin. 
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No  question  is  made  as  to  the  ri^ht  of  the  surviving  partner  to 
have  the  estate  of  John  W.  Wamock  administered.  No  question  is 
made  either  as  to  the  fitness  or  qualifieations  of  Walter  B.  Paige, 
Jr.;  who  was  appointed  administrator.  The  question  is,  whether 
or  not  this  court  can  appoint,  without  notice  to  the  next  of  kin,  an 
administrator  upon  the  application  of  the  surviving  partner  after 
the  thirty  days  have  expired,  and  during  which  the  statute  gives 
the  right,  and  exclusive  right,  to  the  widow  and  the  next  of  kin 
to  apply. 

The  application  in  this  case  is  made  under  Section  3167,  B.  S., 
which  igives  the  right  to  the  surviving  partner  to  apply  for  the 
appointment  of  an  administrator,  but  puts  a  restriction  upon  his 
right  by  providing  that  he  shall  not  make  such  application  until 
after  the  expiration  of  thirty  days. 

Section  3167  is  entirely  silent  as  to  whether  or  not  notice  must 
be  given  or  served  upon  the  next  of  kin  before  the  appointment. 
When  the  Legislature  enjoined  the  surviving  partner  from  acting 
for  a  period  of  thirty  days  and  gave  the  next  of  kin  the  exclusive 
and  absolute  right  to  apply  during  that  time,  it  must  have  intended 
BomethiiDg  by  it. 

The  opinion  of  the  court  is,  that  they  intended  that  the  next  of 
kin  should^  for  a  period  of  thirty  days,  have  the  absolute  and  ex- 
clusive right  to  apply  to  the  court  for  appointment;  if,  however, 
they  fail  to  neglect  to  apply  within  thirty  days,  they  waive  their 
exclusive  right  to  the  appointment,  and  the  court  may  appoint 
without  notice  to  them,  (1  Bockell,  104;  32  Neb.,  480;  1  Atn, 
Law  of  Administration,  531). 

The  motiom  is  therefore  overruled. 
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CONSENT  OP  ABUTTINC  OWNER.  NECESSARY  TO  LAYING  OF 
CAS  PIPE  UNDER  SIDEWALK. 

[Common   Pleas   Court   of   Franklin    County.] 

The  Federal  Gas  &  Fuel  Company  v.  Henry  Townsend  et  al. 

Decided,  October  13,  1903. 

Street — Rights  of  an  Abutter — As  Agair^t  a  Gas  Company  Duly  Au- 
thorized to  Lay  Pipes  Under  the  Sidewalk — A  New  Servitude  Im- 
posed— And  Consent  of  Abutter  Necessary — Presumption  as  to  Title 
of  Abutter  on  the  Old  National  Road. 

1.  The  principle  announced  in  Callen  v.  Edison  Electric  Light  Co.,  66 

O.  S.,  166,  that  "the  placing  by  a  private  lighting  company  of  poles 
in  the  curb  of  the  street, and  the  stringing  thereon  of  electric  cables 
and  wires  for  the  purpose  of  furnishing  light  and  energy  to  private 
takers,  is  a  diversion  of  the  street  from  the  purpose  to  which  it 
was  dedicated,  and  a  taking  of  the  property  of  the  abutting  owner 
within  the  meaning  of  Section  19  of  the  Bill  of  Rights,"  applies 
with  equal  force  to  the  laying  of  a  pipe  longitudinally  with  and 
under  the  sidewalk  for  the  conveyance  of  natural  gas  to  private 
consumers;  and  notwithstanding  the  laying  of  such  pipe  is  under 
and  by  virtue  of  a  city  ordinance,  the  company  can  not  enjoin 
interference  therewith  by  an  abutting  property  owner,  if  the  putting 
in  of  the  pipe  will  injure  him  to  an  appreciable  extent. 

2.  Such  an  injury  would  clearly  result  from  the  tearing  up  of  the 

sidewalk,  interference  with  ingress  and  egress,  the  necessity  of 
getting  at  the  pipe  for  repairs,  the  danger  of  gas  escaping  into 
cellars,  and  interference  with  use  by  the  lot  owner  of  the  space 
under  the  sidewalk  as  a  cellar  area. 

3.  The  laying  of  such  a  pipe  can  not,  therefore,  be  proceeded  with 

until  compensation  has  been  made  to  th«  property  owner,  or  his 
consent  has  been  secured. 

4.  Where  the  sidewalk  under  which  it  is  proposed  to  lay  the  pipe  is  In 

a  part  of  what  was  once  the  old  National  road,  the  burden  is  upon 
the  gas  company  to  establish  that  no  right  remains  in  the  abutter, 
but  that  the  land  was  conveyed  to  the  general  government  for  road 
purposes,  not  by  a  qualified  or  determinable  fee,  but  in  fee  abso- 
lute. In  the  absence  of  such  proof  the  presumption  is  that  the 
abutter  owns  to  the  center  of  the  street. 

Bigger,  J. 

The  plaintiflE  brings  this  action  to  obtain  an  injunction  restrain- 
ing the  defendant,  Townsend,  from  interfering  with  the  plaintiff 
company  in  the  lajdng  of  its  gas  pipe  or  main  under  the  pave- 
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ment  in  front  of  said  defendant's  premises  on  West  Broad  street 
in  this  city. 

In  substance  the  plaintiff  avers  that  it  is  engaged  in  the  work 
of  laying  pipe  in  this  city  for  the  purpose  of  conveying  natural 
gas  to  the  consumers  thereof,  and  that  it  is  laying  such  pipe  under 
and  by  virtue  of  certain  ordinances  of  the  city  authorizing  it  to 
lay  such  pipe.  By  virtue  of  these  ordinances  the  plaintiff  corpora- 
tion claims  the  right  and  privilege  of  using  and  occupjring  tlie 
streets  and  alleys  of  the  city  for  the  purpose  of  constructing  and 
maintaining  its  lines  of  pipe  for  the  purpose  of  conveying 
natural  gas  to  its  customers  in  this  city. 

It  avers  that  in  pursuance  of  this  right  and  privilege  it  is  at 
present  engaged  in  laying  its  pipe  along  West  Broad  street.  It  is 
further  stated  that  the  ordinances  granting  these  rights  and  privi- 
leges stipulate  and  require  that  the  said  pipes  shall  be  placed,  when 
practicable,  in  the  alleys  parallel  with  the  streets,  and  in  case  there 
be  no  alley  or  it  should  be  impracticable  to  lay  pipes  in  the  alleys, 
then  that  they  shall  be  placed  under  the  sidewalks. 

It  is  then  averred  that  the  board  of  public  service  of  this  city 
found  and  determined  that  it  was  not  practicable  to  ley  the  pipes 
in  the  alley  parallel  with  Broad  street,  but  that  said  board  of  pub- 
lic service  directed  the  plaintiff  to  lay  its  pipes  inside  the  curb 
under  the  sidewalk  pavemfent  on  the  north  side  of  said  Broad 
street';  that  the  defendant,  Townsend,  refuses  to  permit  the  plaint- 
iff to  make  an  excavation  under  the  sidewalk  pavement  in  front 
of  his  premises  for  the  purpose  of  laying  its  pipe  thereunder. 

It  is  averred  that  the  plaintiff  is  not  permitted  by  the  city  au- 
thorities to  lay  its  pipes  elsewhere  than  under  the  said  pavement, 
and  that  unless  it  be  permitted  to  lay  its  pipe  under  the  pavement 
it  will  be  subjected  to  irreparable  damage,  and  asks  that  the  de- 
fendant, Townsend,  be  enjoined  from  interfering  with  the  work. 

The  plaintiff  further  states  that  West  Broad  street  is  a  portion 
of  the  public  highway  known  as  the  Cumberland,  or  National, 
road,  heretofore  ceded  by  the  government  of  the  United  States  to 
the  state  of  Ohio. 

The  case  is  submitted  to  the  court  upon  the  application  of  the 
plaintiff  for  a  temporary  restraining  order. 

After  a  careful  examination  of  the  questions  involved,  I  have 
reached  the  conclusion  that  the  court  would  not  be  warranted  in 
granting  a  restraining  order  in  this  case.    The  plaintiff  is  a  private 


NISI  PRIUS  REPORTS— NEW  SERIES.  291 

liX)3.  ]  Federal  Gas  &  Fuel  Co.  v.  Townsend  et  al. 

corporation  engaged  in  the  businees  of  conveying  the  product  known 
as  natural  gas  to  consumers  in  this  city.  In  tlie  case  of  CcUlen  v. 
The  Edison  Electric  Light  Company,  66  Ohio  St.,  p.  166,  the 
Supreme  Court  decided  that : 

'*The  phicing  by  a  private  lighting  company  of  poles  at  the  curb 
in  the  street,  and  the  stringing  thereon  of  electric  light  cable  lines 
and  wire?  for  t^ie  purpose  of  furnishing  ligiht  and  energy  to  private 
takers,  is  a  diversion  of  the  street  from  the  pur})oses  to  which  it 
was  dedicated,  and  is  a  taking  of  the  property  of  the  abutting 
owner  within  the  meaning  of  Section  19  of  the  Bill  of  Rights. 
And  such  placing  of  poles,  lines  and  wires  is  none  the  less  an  un- 
authorized taking,  even  though  it  be  consented  to  by  the  city  au- 
thorities. 

"And  where  it  appears  that  the  act's  of  the  lighting  company 
in  so  placing  its  poles,  lines  and  wires  were  done  without  the 
knowledge  or  consent  of  the  lot  owner,  and  that  their  maintenance 
will  work  injury  to  his  property,  appreciable  in  character  a«nd 
amount,  such  owner  has  a  right  to  an  injunction  against  such  main- 
tenance and  an  order  for  removal.'^ 

This  case  seems  to  me  to  be  decisive  of  the  question  here  pre- 
sented, unless  the  acts  of  a  natural  gas  company  seeking  to  place 
its  pipes  under  the  sidewalk  for  the  purpose  of  conveying  its  prod- 
uct to  the  consumers  can  be  distinguished  in  principle  from  that 
of  an  electric  lighting  company  placing  its  poles  and  wires  over 
the  sidewalk  for  the  purpose  of  conveying  its  product  to  its  con- 
sumers. In  each  case  the  corporation  is  a  private  corporation, 
seeking  to  convey  it's  product  to  the  consumer  for  profit.  In  the 
electric  light  case,  as  in  this  case,  it  was  not  made  to  appear  that 
the  use  of  the  street  for  the  purpose  contemplated  was  in  any  way 
connected  with  the  use  of  the  street  itself  by  the  public  for  travel. 
In  the  Callen  case  while  it  appeared  that  from  time  to  time  the 
electric  light  company  had  contracts  with  the  city  for  lighting 
certain  streets,  market  houses,  etc.,  in  the  case  at  bar  it  does  not 
appear  even  that  the  plaintiff  has,  or  at  any  time  had  a  contract 
with  the  city  for  the  use  of  its  product  in  any  manner  connected 
with  the  public  use  of  the  streets  or  that  its  product  is  to  be  used 
in  any  manner  connected  with  the  public  use  of  the  streets  for 
travel. 

In  the  Callen  case  the  statement  of  facts  shows  that  evidence 
was  introduced  by  the  plaintiff  to  show  that  the  plaintiff's  property 
was  rendered  less  valuable  by  an  amount  from  eight  hundred  to 
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twelve  hundred  dollars.  But  the  Supreme  Court  held  that  the 
amount  of  damages  was  not  material,  and  tliat  if  the  erection  and 
maintenance  of  the  defendant's  poles  and  'wires  would  injure  the 
plaintiff  tx)  any  appreciable  extent,  then  he  was  entitled  to  an  in- 
junction.    TJpor  thib  point  Judge  Spear  says: 

"It  is  a  question  of  right  and  right  only.  We  are  not  required 
to  determine  whether  the  impairment  will  be  much  or  little.  If  it 
is  appreciable  in  character  and  amount,  the  plaintiff  is  entitled  to 

relief." 

Would  the  placing  of  the  pipes  under  the  sidewalk  injure  the 
defendant  in  this  case  to  an  appreciable  amount?  In  the  first 
l)lace,  the  placing  of  the  pipes  necessitates  the  tearing  up  of  the 
sidewalk  in  front  of  his  premises  and  must  of  necessity  be  an  in- 
jur}' to  some  extent  in  the  way  of  obstruction  of  ingress  and  egress. 

Again,  the  right  to  lay  its  pipes  of  course  carries  w^ith  it  the 
right  and  imposes  the  duty  of  keeping  the  same  in  repair,  which, 
whenever  it  becomes  necessar}',  will  again  necessitate  the  tearing 
up  of  the  pavement  and  the  making  of  the  excavation  through  the 
sidewalk. 

Furthermore,  it  has  been  frequently  decided  that  abutting  lot* 
owners  have  a  right  to  excavate  under  the  sidewalk  for  the  con- 
struction of  cellar  areas,  and  this  use  of  the  space  under  the  side- 
walk by  abutting  owners  is  so  common  in  our  own  and  all  other 
cities  that  the  right  to  such  use  and  its  value  to  abutting  property 
owners  would,  I  presume,  hardly  be  questioned.  If  one  pipe  may 
be  laid  under  the  sidewalk,  then  more  may  be  laid,  until  this 
right  of  the  abutting  owner  is  entirely  destroyed.  As  Judge  Spear 
pointed  out  in  the  Callen  case  if  the  right  exist  to  erect  two  poles, 
upon  the  same  principle  tw^enty  poles  might  be  planted. 

Again,  it  is  a  well-known  fact  that  natural  gas  is  liable  to  escape 
from  pipes  into  cellars  and  is  an  extremely  dangerous  agency  under 
such  circumstances. 

I  therefore  conclude  that  the  court,  in  view  of  these  considera- 
1  ions,  would  not  be  warranted  in  holding  that  the  placing  of  these 
])ijiyes  under  the  sidewalk  in  front  of  defendant's  premises  would 
not  impose  any  additional  burden  upon  the  easement.  Indeed,  I 
think  it  can  not  be  distinguished  in  principle  from  the  case  of  an 
olectric  lighting  company  placing  its  poles  and  wires  over  the  side- 
walk. The  right  of  property  owners  as  aiuciently  announced  is  to 
'^*A11  above  and  under  ground  except  only  the  right  of  passage  for 
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the  king  an<I  his  people."  This,  I  understand  still  to  be  the  rule 
of  law  that  the  abutter  owns  all  above  and  under  ground,  subject 
(»nly  to  the  right  of  the  public  to  use  the  street  for  purposes  of 
public  travel  or  some  purpose  connected  therewith,  and  that  private 
corporations  are  'not  entitled  to  erect  any  structure  over  or  under 
a  sidewalk  for  the  purpose  of  conveying  their  products  to  private 
consumers  without  first  making  compensation  to  the  abutting  own- 
ers for  an  additional  burden  imposed. 

The  question  in  all  cases  where  it  is  sought  to  erect  any  perma- 
nent >tructurc  upon  a  public  street  is :  "Was  such  use  of  the  ease- 
ment within  the  terms  of  the  original  grant  or  dedication?"  Can 
it  be  fairly  said  that  the  original  grant  for  street  or  road  purposes 
included  such  a  use  as  that  here  sought  to  be  made  of  it  by  the 
plaintiff  corporation  ?  It  is  not  a  use  of  the  street  for  public  travel. 
Neither  does  it  appear  that  the  product  to  be  conveyed  is  to  be 
connected  in  any  way  incidentally  with  the  use  of  the  street  for 
public  travel.    As  Judge  Spear  says  in  the  Callen  case : 

•'It  is  wholly  for  private  use.  Hence,  it  is  a  private  purpose  and 
is  not  a  street  purpose  in  any  aspect  of  it." 

It  is  true,  as  pointed  out  in  the  opinion  in  the  Oallen  case,  that 
there  are  certain  structures  which  may  be  erected  in  the  public 
streets  and  which  may  be  fairly  considered  to  have  been  within  the 
teniis  of  the  original  grant  because  incidentally  connected  with  the 
use  of  the  street  for  purjx>ses  of  public  travel,  as,  for  instance, 
sowers  to  dmin  the  streets,  and  until  comparatively  recent  times, 
gas  was  used  for  the  lighting  of  the  streets.  But  there  is  no  claim 
liere  that  any  such  use  is  to  be  made  of  the  natural  gas  conveyed 
by  the  plaintiff  to  its  consumers.  If  a  private  corporation  convey- 
ing gas  to  its  consumers  for  fuel  and  light  may  erect  a  permanent 
structure  in  the  streets,  upon  the  same  principle  a  coal  company 
may  insist  upon  its  right  to  lay  a  track  upon  the  streets  to  convey 
its  fuel  to  its  consumers;  or  any  other  private  corporation,  having 
some  commodity  to  convey  to  i4s  consumers,  may  erect  permanent 
structures  in  the  streets  for  its  private  use  in  no  way  connected 
with  public  travel.  This,  in  my  opinion,  in  the  light  of  the  recent 
decisions  of  the  Supreme  Court,  is  the  imposition  of  new  and  addi- 
tional burdens  upon  the  easement,  and  that  such  structures  can  not 
be  constructed  in  the  streets  without  first  obtaining  the  consent 
of  the  abutting  property  owners. 
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This  same  queetion  was  before  the  Common  Pleas  Court  of  Ma- 
homng  County  in  the  case  of  Webb  et  al  and  Predmore  et  al  v. 
The  Ohio  Gas  Fuel  Company,  and  will  be  found  reported  in  16 
L,  B.,  at  p.  121.  The  court  held  "that  a  private  corporation,  or- 
ganized for  the  purpose  of  transporting  and  selling  natural  gas 
for  fuel,  has  no  right  under  an  ordinance  of  the  city  council,  per- 
mitting the  compaoiy  to  lay  its  pipes  through  the  streets  of  the 
city,  to  enter  upon  the  public  streets  of  the  city  and  to  operato 
its  plant  without  the  permission  of,  and  compensation  to,  the  hold- 
ers of  the  fee  in  the  street,  and  that  the  laying  of  such  pipes  in  the 
public  streets  subjectis  the  street  to  an  additional  burden  and  servi- 
tude." 

There  is  another  questioa  in  the  case,  and  that  arises  from  the 
fact  stated  in  the  petition  that  West  Broad  street  is  a  portion  of 
the  Cumberland,  or  National,  road.  This  National  road  was  after- 
wards by  act  of  Congress  ceded  to  the  state  of  Ohio — ^that  is,  con- 
trol over  the  road  and  its  care  and  maintenance  were  transferred 
by  the  general  government  to  the  state  of  Ohio,  and  by  act  of  the 
Legislature  it  was  provided  that  the  councils  of  municipalities 
through  which  the  road  passes  shall  have  power  to  improve,  repair, 
widen  and  grade  the  road-bed,  gutters  and  sidewalks  of  said  road 
within  the  corporate  limits  of  said  cities  in  the  same  manner  and 
upon  the  same  terms  that  such  city  councils  are  now  authorized  to 
make  such  improvements,  repairs,  grades,  etc.  It  is  not  clear  just 
what  the  nature  of  the  right  of  the  city  of  Columbus  in  West  Broad 
street  as  a  portion  of  the  old  National  road  is,  but,  of  course,  it  is 
no  greater  than  the  right  which  the  national  government  obtained 
in  the  first  place  in  so  far  as  the  rights  of  abutters  are  concerned. 
There  is  nothing  before  the  court  from  which  it  could  be  determ- 
ined what  the  nature  of  the  grant  was  of  this  particular  portion 
of  the  National  road.  The  general  government,  like  the  state  gov- 
ernment, is  clothed  with  the  power  of  eminent  domain.  That  is 
a  j>ower  which  is  inherent  in  both  the  national  and  state  govern- 
ments, and  is  not  created  by  state  or  national  Constitutions,  but 
is  controlled  and  limited  by  constitutional  provisions.  But  this  is 
a  power  which  arises  from  public  necessity,  and  where  there  is  no 
neceseity  for  taking  private  property  for  public  use,  the  right  of 
eminent  domain  can  not  l)e  successfully  invoked.  The  general  gov- 
ernment in  the  exorcise  of  its  jK>wer  acquired  land  from  private 
individuals.     It  is  probably  true  that  the  government  could  o^Uain 
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the  title  in  fee  absolute  to  the  land  it  acquired  from  the  individual 
•  owners,  but  this  question  can  only  be  determined  from  the  terms 
of  the  grant  or  deed  conveying  the  land  to  the  general  govemment, 
or  by  evidence  showing  in  what  manner  the  government  obtained 
its  right  to  the  use  of  the  land. 

Now  it  is  a  presumption  of  law  thet  obtains  in  all  cases  in  favor 
of  abutting  land  owners  that  they  own  to  the  middle  of  the  high- 
way.   Elliott  on  Boads  and  Streets,  Section  690,  says : 

"The  presumption  is  that  the  adjoining  proprietors  on  each  siJe 
of  the  road  own  to  its  center." 

The  same  author  says  at  Section  886 : 

"As  the  abutting  owner  on  each  side  is  presumed  to  own  the 
fee  to  the  center  of  the  street,  he  will  generally  be  entitled  to  take 
the  land  to  the  center  of  the  street  upon  its  vacation  or  abandon- 
ment. But  the  general  rule  may  be  controlled  by  the  words  of 
the  deeds,  or  by  the  peculiar  circumstances  of  the  case,  and  the 
abutting  owners  may  not  be  entitled  to  any  part  of  the  land.  Wo 
suppose,  however,  that  it  would  require  clear  words  or  some  marked 
peculiarities  to  take  the  case  out  of  the  operation  of  the  general 
rule  and  remove  it  from  the  sweep  of  the  presumption  that  the 
abutters  own  to  the  middle  thread  of  the  highway." 

Kent  in.  his  Commentaries  says,  Vol.  3,  p.  432,  that  the  law  wiih 
respect  to  public  highways  and  to  fresh  water  rivers  is  the  same, 
and  the  analogy  perfect"  as  concerns  the  right  of  soil.  The  presump- 
tion is  that  the  owners  of  the  land  on  each  side  go  to  the  center 
of  the  road,  and  they  have  the  exclusive  right  to  the  ©oil,  subject 
to  the  right  of  passage  in  the  public. 

In  the  state  of  the  evidence  in  this  case  I  think  this  presumption 
obtains  here.  In  this  state  it  is  a  rule  of  laiw  that  upon  abandon- 
ment of  the  public  use  the  land  reverts  to  the  owner  of  the  abutting 
property  and  not  to  the  original  grantor  or  dedicator.  The  terms 
of  the  giant  to  the  general  government  are  not  before  the  court. 
The  burden  is,  however,  upon  the  plaintiff  to  establish  the  fact 
that  no  right  remains  in  the  abutter,  but  that  the  land  in  front  of 
this  defendant's  premises  conveyed  to  the  general  government  for 
road  purposes,  was  conveyed  not  by  a  qualified  or  determinable 
fee,  but  in  fee  absolute.  It  is  only  by  such  proof  that  the  general 
presumption  in  such  cases  can  be  overcome,  and  in  the  absence  of 
such  proof  the  presumption  obtains. 

I  therefore  conclude  that  the  plaintiff  is  not  entitled  to  an  in- 
junction restraining  the  defendant  from  interfering  with  the  lay- 
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ing  of  these  pipes  under  the  sidewalk  in  front  of  his  premises,  and 
the  application  for  such  restraining  order  must  be  denied. 

Henry  A.  WUliams,  for  plaintiff. 

Henry  Town^end,  for  defendant. 
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Railway  Crossings — Injunction  Sought  by  a  Steam  against  an  Inter- 
urban  Road — Dangerous  Character  of  Crossing — Interference  with 
Franchise  of  Existing  Road — Rights  of  Interurban  after  Appro- 
priation Proceedings — Jurisdiction — In  Law  and  in  Equity. 

After  condemnation  proceedings  in  the  probate  court,  instituted  by 
an  interurban  street  railway  company  to  appropriate  a  crossing 
of  the  right  of  way  and  tracks  of  a  steam  railroad,  are  terminated 
in  favor  of  the  appropriation  and  the  condemnation  money  and 
costs  have  been  paid  into  court,  such  railroad  company  can  not 
maintain  an  injunction  against  the  construction  of  the  crossing 
by  such  interurban  company  on  the  ground  of  the  alleged  danger- 
ous character  of  the  crossing,  or  of  interference  with  the  franchise 
of  the  plaintiff  company. 

Allread,  J. 

This  action  is  submitted  upon  a  demurrer  to  the  first  defense  of 
the  amended  answer. 

The  petition  bases  the  right  to  an  injunction  upon  the  alleged 
dangerous  character  of  the  contemplated  crossing,  and  also  upon 
the  alleged  interference  with  the  existing  franchise  of  the  plainitiflE 
company. 

An  amendment  to  the  petition  adds  the  additional  claim 
that  the  defendant  company  seeks  to  take  possession  and  construct 
the  crossing  without  having  the  right  to  do  so  by  condemnation 
proceedings.  A  supplemental  petition  was  also  filed  which  need 
not  be  considered  here. 

?/ofe. — ^This  decision  and  the  decision  by  Judge  Allread  on  another  branch 
of  the  same  case,  reported  in  1  Nisi  Prius — New  Series,  page  218,  were  both 
affirmed  by  the  Circuit  Court,  November  25,  IDOn. 
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The  first  defense  in  the  amended  answer  and  to  which  the  de- 
murrer is  directed  sets  out  proceedings  in  the  probate  court  begun 
on  July  13th — two  days  after  the  filing  of  the  petition  in  tliis  case — 
for  the  condemnation  of  the  contemplated  crossing;  that  all  the 
claims  liere  made  as  to  the  dangerous  and  burdensome  character 
of  thie  crossing  were  passed  upon  as  a  preliminary  question  in  the 
j)robate  court,  and  were  by  that  court  decided  adversely  to  the 
]'laintiff,  and  such  court  proceeded  to  assess  the  damages,  which, 
with  costs,  have  been  paid  into  that  court  by  the  appropriating 
company.  It  is  claimed  that  the  proceedings  and  judgment  of  the 
j^robate  court  in  the  cond<nnnation  case  referred  to  is  a  complete 
bar  to  this  action. 

I  have  carefully  examined  the  questions  presented  in  the  argu- 
ment and  in  the  bi-^Vfs,  which  are  fuU  and  exhaustive  upon  the 
questions  raised. 

It  is  claimed  *msl  argued  that  the  jurisdiction  of  this  court  is 
superior  to  that  of  the  probate  court  because  the  action  for  injunc- 
tion was  first  commenced.  But  it  will  be  observed  that  the  action 
in  the  probate  court  was  for  a  wholly  different  purpose  and  to  ob- 
tain a  wholly  different  relief.  The  familiar  rule  as  to  courts  of 
concurrent  jurisdiction  of  a  subject  matter,  that  the  one  first  ac- 
quiring jurisdiction  obtains  precedence  over  the  other,  does  not 
ilierefore  apply.  Each  court  is  entitled  to  assert  its  own  appropri- 
ate jurisdiction.  This  court  had  a^nd  still  has  full  jurisdiction  to 
restrain  any  contemplated  infraction  of  a  right  between  the  par- 
ties concerned  for  which  no  adequate  remedy  at  law  exists;  and 
the  probate  court  has  full  jurisdiction  as  a  purely  legal  forum  to 
consummate  the  appropriation  and  incidentally  to  decide  all  proper 
(juestions  relating  thereto  and  within  the  scope  of  its  jurisdic- 
tion. 

Careful  reflection  convinces  me  that  while  these  two  jurisdictions 
approach  each  other  very  nearly,  they  do  not  conflict ;  equity  yield- 
ing wherever  the  legal  remedy  is  adequate.  When  this  action  was 
brought  the  plaintiff  had  a  clear  right  to  an  injunction  against  the 
defendant  company  making  the  appropriation,  for  the  reason  that 
the  plaintiff  company  had  a  right  under  the  Constitution  to  have 
the  damages  fixed  by  condemnation  proceedings  {Schaff  v.  Rail- 
road  Co,,  66  0.  S.,  215). 

AMienever  the  condemnation  is  complete  and  compensation  paid 
or  tendered,  equity  yields  its  jurisdiction  on  that  point,  and  the 
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injunction  should  be  discontinued  unless  it  is  supported  upon  other 
grounds. 

It  would  appear  that  the  question  is  not  so  much  what  the 
probate  court  actually  tried  as  what  it  had  jurisdiction  to  try  in 
the  appropriation  proceedings.  For  whatever  the  condemnation 
court  could  hear  and  determine  and  grant  appropriate  relief  upon 
will  not  be  reheard  here.  Multiplicity  of  suits  is  as  much  abhorred 
in  equity  as  at  law,  and  the  jurisdiction  in  equity  in  this  case  yields 
whenever  full  relief  is  obtainable  at  law,  whether  its  jurisdiction 
was  first  invoked  or  not. 

There  are  authorities  presented  to  the  court  supporting  the 
jurisdiction  of  a  court  of  equity  to  enjoin  a  contemplated  crossing 
independent  of  the  appropriation  or  condemnation  proceedings 
(Elliott  on  Eailroads,  Section  1125,  and  authorities  there  cited.) 

But  most  of  the  cases  cited  as  supporting  the  text  of  that  author- 
ity base  the  jurisdiction  upon  a  statute  specially  regulating  cross- 
ings or  upon  the  ground  that  the  condemnation  statute  was  defi- 
cient as  to  this  subject.  Indeed  the  text  itself  limits  this  right 
of  injunction  to  cases  where  the  complainant  does  not  have  an  ade- 
quate remedy  at  law. 

It  therefore  appears  that  the  whole  question  hangs  upon  the 
scope  of  the  preliminary  hearing  in  the  condemnation  case  as  to  the 
'^necessity  of  the  appropriation^'^  If  the  court  of  condemnation 
can  under  the  head  of  "necessity  of  the  appropriation"  inquire  into 
and  determine  as  to  "fehe  place  and  ntonner  of  crossing  as  aflfecting 
the  rights  of  the  existing  company,  and  grant  adequate  relief,  the 
jurisdiction  of  this  court  would  cease  with  the  action  of  the  probate 
court. 

There  does  not  appear  to  be  any  statute  regulating  the  right  of  a 
traction  company  to  cross  a  railroad,  and  the  only  authority  there- 
for is  found  in  the  condemnation  statutes. 

The  questiorf  therefore  recurs:  What  does  the  condemnation 
court  investigate  and  adjudicate  when  it  determines  as  to  the  "ne- 
cessity of  the  appropriation"? 

Some  light  may  be  thrown  on  this  question  by  consideration  of 
the  power  of  eniinent  domain  as  it  exists  in  a  public  corporation. 
Formerly  a  corporation  having  the  right  of  eminent  domain  had 
the  discretionary  power  to  select  the  land  to  be  appropriated,  and 
in  the  absence  of  abuse,  such  discretion  would  not  be  reviewed  by 
the  courts.     But  under  our  statutes,  the  court,  as  a  preliminary 
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question,  determines  affirmatively  the  necessity  of  the  appropria- 
tion. Suppose  a  railway  company  seeks  to  appropriate  an  unnec- 
essary amount  of  real  estate ;  may  not  the  court;  find  and  determine 
that  such  amount  of  real  estate  is  unnecessary?  Suppose  the  de- 
fendant company  here  had  sought  to  cross  the  plaintiff's  road  at 
numerous  places  by  loops;  may  not  the  condemnation  court  hold 
many  of  these  crossings  unnecessary? 

Williams,  C.  J.,  in  the  case  of  RaUroad  Co.  v.  Village  of  Belle 
Center,  48  0.  S.,  294,  says : 

"It  may  be  true  that  a  railroad  corporation  is  in  the  first  instance 
the  exclusive  judge  of  what  lands  are  necessary  for  its  purposes, 
and  of  the  quantity  of  land  so  needed,  and  that  it  may  acquire  the 
same  by  condemnation;  but  the  rightful  exercise  of  its  power  of 
eminent  domain  is  limited  to  the  appropriation  of  such  lands  as 
are  reasonably  necessary  for  its  legitimate  uses." 

In  the  case  of  Giesy  v.  Railway  Company,  4  0.  S.,  308,  in  the 
syllabus  it  is  said : 

"It  (power  of  eminent  domain)  may  be  exercised  directly  or 
indirectly  by  the  General  Assembly  without  the  intervention  of 
the  judiciary  except  for  determining  the  amount  of  oompensation. 
But  the  courts  possess  full  power  to  determine  its  proper  limits 
and  to  prevent  abuse  in  its  exercise.  The  power  rests  upon  the 
public  necessity  and  can  only  be  exercised  where  such  necessity  ex- 
ists. But  this  necessity  relates  rather  to  the  nature  of  the  prop- 
erty and  the  uses  to  which  it  is  applied  than  to  the  exigencies  of 
the  particular  case,  and  it  is  no  objection  to  tlie  exercise  of  the 
power  that  lands  equally  feasible  could  be  obtained  by  purchase.'^ 

The  term  necessity,  therefore,  is  not  confined  entirely  to  the  exi- 
gencies of  the  corporation  seeking  the  appropriation,  but  is  applied 
to  the  nature  of  the  appropriation  sought,  as  related  as  well  to  the 
public  necessity. 

The  case  of  Railway  Company  v.  Haney,  178  111.,  477,  contains 
an  interesting  discussion  as  to  the  scope  of  the  word  "necessity^'  as 
used  in  the  condemnation  statutes.  See  also  the  following  cases: 
Seattle  &  Montana  R.  R,  Co,  v.  The  State,  22  L.  R.  A.,  214;  Mat- 
ters  of  St.  Paul  &  NoHhem  Pacific  Ry,  Co.,  37  Minn.,  164-7; 
Matters  of  Minneapolis  &  St.  Croix  Ry.,  39  Minn.,  162;  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati,  W.  &  M.  Ry.,  116  Ind.,  578. 

In  the  first  instance,  the  appropriating  company  determines  the 
place  and  maimer  of  the  crossing.  It  is  required  to  make  an  effort 
to  agree  with  the  existing  company,  and  upon  a  failure  to  agree 
application  is  made  for  condemnation  of  the  particular  crossing 
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selected  by  the  appropriating  company.  The  existing  railway  com- 
pany is  made  a  party  and  has  a  right  to  be  heard  as  to  the  neces- 
sity of  the  appropriation,  and  if  there  is  no  necessity,  the  appro- 
jjriation  fails.  The  failure  of  the  appropriation  is  as  full  relief  as 
could  be  granted  by  injunction.  The  necessity  of  the  appropria- 
tion includes  a  consideration  of  said  necessity  as  to  place  and  man- 
ner of  the  crossing.  If  is  not  merely  the  physical  necessity  of  the 
appropriating  company  nor  its  exigency  in  the  extension  of  its  line 
between  termini  and  along  its  located  line,  but  necessary  in  the 
light  of  the  power  granted  of  eminent  domain;  a  power  exercised 
as  well  in  the  public  interests  as  to  promote  the  particular  interests 
of  the  company  seeking  the  appropriation. 

The  following  cases  relate  to  the  crossing  of  the  yards  and  tracks 
of  a  railway  company  by  a  public  highway  and  in  principle,  at  least, 
apply  here:  The  Cleveland  Terminal  &  Valley  Railroad  v.  Akron, 
1  Circuit  Court— New  Series,  174;  The  T.  &  0.  C.  Railway  Com- 
pany V.  Fostoria,  7  C.  C,  293 ;  The  P.,  C,  C.  &  St  L.  Railway 
Company  v.  Greenville  (unreported;  Sullivan,  J.). 

It  would  therefore  follow  that  the  question  of  the  dangerous 
character  of  the  crossing  and  of  the  interference  with  the  plaintiff's 
franchise  was  directly  invojved  in  determining  the  '^necessity  of  the 
appropriation,"  and  in  the  forum  of  the  condemnation  court  and 
not  here  the  railroad  company  was  required  to  defend  its  rights. 

A  question  is  made  in  argument  as  to  the  right  of  proceedings 
in  error  to  the  determination  of  the  probate  court  upon  preliminary 
questions.  Without  venturing  an  opinion  here  as  to  the  scope  of 
jurisdiction  of  a  court  of  error,  I  am  inclined  to  the  view  that  it 
would  not  affect  the  question  under  consideration  here.  A  court 
of  equity  would  hardly  interfere  where  a  legal  remedy  exists  sim- 
ply because  no  provision,  or  at  least,  no  adequate  provision,  is  made 
for  the  proceedings  in  error  to  review  the  sufficiency  of  the  determi- 
nation of  a  legal  tribunal.  Error  proceedings  are  not  usually 
granted  as  a  matter  of  right,  but  of  favor,  and  it  will  therefore  be 
time  enough  to  determine  as  to  the  scope  of  the  error  proceedings 
when  the  question  necessarily  arises. 

It  therefore  follows  that  the  demurrer  to  the  first  defense  in 
the  amended  answer  should  be  overruled.  No  reply  being  offered, 
the  restraining  order  is  dissolved  and  the  petition  dismissed. 

Nevin  d-  Nevin,  John  C,  Clark  and  C.  B,  Heiseman,  for  plaintiff. 

Anderson  dc  Bowman,  for  defendant. 
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QUESTIONS  RELATING  TO  CX>NDEMNATION  FOR  A 
RAILROAD. 

[Court  of  Insolvency  of  Hamilton  County.] 

The  Cincinnati  Interterminal  Railroad  Company  v.  Michael 

Murray  et  al. 

Decided,  November,  1903. 

Condemnation—Both  Termini  of  the  Railway  Within  the  Same  Munic- 
ipality— Effect  of  Lease  of  Line  Before  Building — When  Necessity 
for  Appropriation  Arises — Failure  to  Agree — School  Property  not 
Exempt — Appropriation. 

1  The  provisions  of  Section  3270  as  to  the  construction  of  a  railroad 
between  "places/'  permits  of  the  construction  of  a  road  having 
both  of  its  termini  in  the  same  municipality. 

2.  The  leasing  of  its  road  is  not  evidence  of  the  abandonment  by  the 

company  of  the  purposes  for  which  it  was  created,  and  in  no  way 
impairs  its  right  to  exercise  the  power  of  eminent  domain. 

3.  Where  the  location  of  its  line  is  not  unreasonable,  the  necessity 

for  the  appropriation  of  a  particular  piece  of  property  arises  upon 
the  failure  of  the  parties  to  agree  upon  the  price  to  be  paid  for  it. 

4.  But  where  property   is   owned   by   several   persons   Jointly,    there 

should  be  an  effort  made  to  agree  with  each  own^er,  unless  his 
residence  is  beyond  the  state  or  is  unknown. 

5.  Property  in  which  a  Catholic  school  is  conducted,  but  which  is  open 

to  all  children,  is  subjected  to  condemnation. 

McNeill,  J. 

The  pkintiff  is  «,  oorporwtioin  formed  for  the  purpose  of  "oon- 
etructing  or  acquiring,  maimtadiung,  opewuting  aiud  owmng  a  single 
or  double  track  railroad  *  *  *  commencing  in  ih^  western  part 
of  the  city  of  Cincinimti,  or  at  near  the  intersection  of  McLean 
avenue  and  Hopkins  street,  and  extendiiMg  in  a  southerly  and 
easterly  direotion  throughout  such  streets,  highways  and  private 
lands  in  the  southern  portion  of  said  city  of  Oincinnati  as  may  be 
meet  eligible  and  suitable  *  *  *  to  a  point  in  the  eaatem  part  of 
said  dty  of  Cincinnati,  at  or  near  the  intersection  of  Third  street 
And  Eggleeton  avenue/^  and  has  brought  this  proceeding  to  appro- 
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priate  certain  private  property  for  a  right  of  way  between  the 
points  named  in  its  charter. 

It  will  be  obeerved  that  both  termini  of  the  proposed  railroad  are 
within  the  city  of  Cindnniaiti.  It  is  contended  on  behalf  of  de- 
feodiaints  on  preliminarj'  hearing  that  the  sftatuites  of  Ohio  do  not 
authorize  the  creation  of  a  milroad  company  for  the  purpose  of  con- 
struot'ing,  mainitaininig  and  operating  a  railroad,  both  termini  of 
wliich  aire  to  be  within  the  same  municipality.  Whether  this  con- 
tention be  correct  or  not  depends  upon  the  construction  that  may 
be  given  to  the  language  used  in  Section  3270  of  our  Revised  Stat- 
utes, which  reads  as  follows : 

"Section  3270.  A  railroad  company  now  existing  or  hereafter 
creaibed,  may  maintain  and  opepaite,  or  construct,  maintain  and 
opeTate  a  railroad  with  a  single  or  double  track;  vrith  such  side 
track,  turnouts,  offices,  depots,  round  houses,  machine  shops,  water 
tanks,  telegraph  lines  and  other  necessary  appliances  as  it  deems 
necessary,  between  the  points  naaoaed  in  the  articles  of  incorporation, 
commencing  at  or  within,  and  extending  to  or  into,  any  cit^^,  village, 
town,  or  place  named  as  a  terminus  of  its  road.'' 

It  is  clear  that  under  ihe  provisions  of  the  above  section  a  rail- 
road may  be  constructed  and  operated,  commencing  at  a  plcLce  and 
extending  to  a  place.  "Place"  is  defined  to  be  "a  particulBa"  podnit 
or  portion  of  space  *  *  *  ;  a  definite  locality  or  location,  situflr 
tion,  site.'' 

There  is  nothing  ini  ihis  section  of  our  statutes  to  indicate  tihat 
when  a  railroad  is  constructed  betweetru  "places"  that  either  or  botih 
of  the  places  slmll  be  either  within  or  without  a  municipality. 

The  charter  of  the  plaimtfiflE,  the  Cincinnati  Interterminal  Baal- 
road  Company,  authorizes  the  company  to  construct  and  operate  a 
railroad,  commencing  a/t  a  place,  viz.,  at  or  near  the  injberBeotion 
of  Mclean  avenue  and  Hopkins  street,  in  Cincinnati,  and  extend- 
ing to  a  place,  viz.,  to  a  point  in  tlie  eastern  part  of  said  city  of 
Oilnicinnatd,  at  or  near  tlie  intersection  of  Third  street  and  Eggleston 
avenue.  Hence  it  is  a  valid  railroad  company  under  the  provisions 
of  Section  3270,  Bevised  Staiutes,  and  being  such  a  company  the 
power  of  eminenjt  domain  is  conferred  upon  it  by  Section  3281,  Be- 
vised Statutes. 
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Evidenioe  was  introduced  showing  that  the  plaintiflf  had  entered 
into  a  oontrax*  with  the  Louisville  &  Naehville  Railroad  Company, 
by  which  it  underttook  to  grant  to  the  latter  oampany  a  lease  of 
its  right  of  way  upon  the  same  being  acquired  by  plainrtiff,  upon 
terms  specified  in  the  ocmtTaot,  which  would  give  to  the  Louisville  & 
Nashville  Oampany  the  exclusive  right  in  perpetuity  to  operate 
said  road,  yielding  therefor  a  retoital  of  $16,000  per  year,  to  be 
paid  bo  the  Union  Savings  Bank  &  Trust  Company,  as  trustee  for 
the  stockholders  of  plaintiff  company.  And  as  a  further  oonsid- 
cratdon  for  said  lease  the  Louisville  &  Nashville  Company  is  to 
build  the  railroad  tracks,  etc.,  and  assume  all  responsibility  for 
damages,  etc.,  that  may  arise  from  such  consfaruction. 

It'  is  claimed  on  behalf  of  the  defendants  that  this  amoimts  to 
an  abandonment  on  the  part  of  the  plaintiff  of  the  purposes  for 
which  it  was  organized. 

The  $16,000  to  be  reserved  as  renit  in  said  contemplated  lease  is 
to  be  distributed  by  said  Uni'an  Savings  Bank  &  Trust  Company, 
trustee,  to  the  stockholders  of  pliadnitiff  company. 

It  was  held  by  our  Supreme  Court  in  the  case  of  State,  ex  rd,  t. 
Standard  Oil  Company,  49  0.  S.,  137,  "that  a  corporation  is  a 
legal  entity  apart  from  the  natural  persons  who  compose  it,  is  a 
mere  fiction  introduced  for  oonvenienoe  in  the  tranfiaotion  of  its 
business  and  of  those  who  do  business  with  it;  but  like  every  o43ier 
fiction  of  the  law,  when  urged  to  an  extent  and  purpose  not  within 
its  reason  and  policy,  may  be  disregarded.^'  So  that  it  seems  to  me 
that  the  reservaition  of  the  contemplated  rent  in  favor  of  the 
trustee  for  the  benefit  of  the  stockholders  of  the  plaintiff,  without 
any  disfeiniotion  between  them,  is  equivalent  to  reserving  the  rent 
in  favor  of  the  plaintiff  corporation  itself.  In  any  event  this 
contract  is  in  no  way  in  contravention  of  the  purposes  for  which 
the  plaintiff  corporation  was  formed,  but  in  furtheraaice  of  that 
purpose,  because  whatever  company  may  operate  this  road  when 
completed  will  be  subject  to  all  laws  whioh  regulate  and  govern 
common  carriers  of  passengers  and  freight,  and  the  rights  and 
interest©  of  the  public  will  be  subserved.  It  is  clear  that  there 
is  no  init)ent  on  the  part  of  pliabftiff  to  abandon,  but  rather  to 
fully  carry  out,  though  it  may  be  through  the  agency  of  another 
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company,  the  purpoees  for  whioh  ift  ■was  created ;  and  I  think  the 
case  of  Garlick  v.  Railway  Co.,  67  0.  S.,  223,  fully  sustains  the 
validity  of  this  agreememt  entefred  into  by  the  plaintiff  with  the 
Louisville  &  Naehville  Company,  amd  ^vithout  in  a:ni\'  ^vay  impair- 
ing the  plaintiff's  rigiht  to  exorcise  tlie  ]X)wer  of  eminent  domain. 

The  court  has  no  right  to  dictate  to  the  plaintiff  the  exact  course 
it  sihall  follow  in  locating  the  line  of  its  road  l)etween  termini  fixed 
in  its  charter,  and  where  the  course  established  by  it  is  not  unrea- 
sonable, the  necessity  for  the  apppopriaition  of  a  pirticular  ]>iece 
of  property  arises  upon  the  failure  of  the  paaties  to  agree  upon  a 
price  to  be  paid  for  the  esame. 

It  is  contended  on  behialf  of  plaintiff  that  where  there  are 
several  parties  interested  in  the  same  piece  of  property,  and  there 
is  an  inability  to  agree  with  any  dne  of  such  parties,  tliat  tlie 
plaintiff  may  proceed  to  appropriate  the  entire  tract,  without  any 
aittempt  to  agree  with  tlie  other  parties  interested  in  the  property, 
on  the  ground  that  its  necessity  requires  the  possession  of  the 
entire  property,  and  that  the  refusal  of  any  one  of  the  parties 
interested  in  the  property  to  agree  ocmstitutes  an  inability  to 
agree  for  tlie  whole.  I  am  of  opindoooL  that  am  effort  should  be 
made  to  agree  with  each  owner,  and  that  no  party  should  be  sub- 
jected to  the  trouble  and  expense  of  an  appropriation  proceeding 
simply  because  a  pari;y  interested  mth  him  in  the  property  may 
not  be  willing  to  accept  a  price  that  the  party  seeking  to  appro- 
priate may  oomedder  reasonable.  Tlie  railroad  company  has  the 
power  to  appropriate  any  interest  that  it  may  not  be  able  to  acquire 
by  agreement,  whether  undivided  or  otherwise ;  wliere  the  residence 
of  am  owner  is  beyond  the  state  or  unknown,  under  Section  6415, 
Revised  Statutes,  no  effori;  to  agree  is  required. 

It  is  claimed  that  the  St.  Pa/trick's  school  property  on  Third 
street,  in  which  a  Catholic  school  is  canducted,  and  which  is  open 
to  all  children,  is  property  that  is  already  applied  to  public  use, 
and  that  the  appropriation  now  sought  for  railroad  purposes  would 
destroy  that  use,  and  hence  can  not  be  made.  Wliile  it  is  true  that 
this  is  a  use  of  a  public  character,  amd  in  the  highest'  degree  com- 
mendable, yet  the  ownerehip  is  private,  and  the  general  public  have 
no  right  to  command  or  demand  its  continuance.    Randolph  in  his 
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work  on  Bmineat  Domain,  Section  56,  says:  "An  essential  feature 
of  a  public  use  is  that  the  puiblic  may  enjoy  its  benefits,  and,  if  it 
be  am  undertaking  for  the  performance  of  servicts,  command  the 
services/' 

I  am  tlieref  ore  of  opimdon  that  the  property  may  be  appropriated. 

Walter  L,  Granger,  Byron  M.  ClenDening  eoid  0.  J,  Cosgrave, 
for  plaintiff. 

M orison  R.  Waite,  Ellis  G.  Kinkead,  Edward  J.  Dernpsey,  0.  C. 
Wilson  and  Keam  &  Keam,  for  property  owners. 


AGRE£MENT  TO  SUBMIT  CONTROVERSY  TO  ARBITRATION. 

[Franklin  County  Common  Pleas  Court.] 

Walters.  Hanna  v.  John  W.  Daoes  et  al. 

Decided,  July  20,  1903. 

Arbitration — At  Common  Law — Revocahle  at  any  Tim^  Before  Award 
— Statutory  Awards  Under  Section  5611 — Award  in  Excess  of 
Agreement  not  Enforceable — Can  Not  be  Dissected. 

1.  A  common  law  award,  made  in  excess  of  or  in  variance  with  the 

powers  conferred  by  the  agreement  of  arbitration,  must  be  set 
aside,  and  Section  5611  incorporates  the  same  provision  into  star 
tutory  awards. 

2.  Nor  can  an  award  thus  made  be  dissected,  and  the  valid  part  en- 
forced and  the  part  in  excess  set  aside. 

Dillon,  J. 

A  company  was  formed  in  this  city  known  as  the  Hayden-Cor- 
bett  Chain  Oom'pany.  A  controversy,  or  at  least  a  complaint,  aroee 
especially  directed  against  $5,000  of  promotion  stock  held  by 
the  plaintiff  in  this  caee,  Mr.  Hanma.  There  was  then  an  agree- 
ment to  submit'  the  controversy  or  complaint  to  three  persons  desig- 
mated  as  a  oommittee.  That  was  a  common  law  arbitration  in  fact 
and  was  therefore  revocable  at  any  time  before  the  award.  The 
terms  of  this  agreement  are  the  important  features  in  this  case. 
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They  are  partly  oral  and  partly  in  writing.  'Hiat  part  of  it  in 
which  they  agree  to  the  three  arhitrators  is  purely  oral.  Then  the 
three  parties  signed  a  rough  statement  in  words  as  follows : 

"Columbus,  Ohio,  September  6, 1902. 

"For  and  in  consideration  of  one  dolalr  to  me  in  hand  paid,  the 
reoeipt  of  which  I  hereby  acknowledge,  and  for  other  valuable  con- 
siderations, I  hereby  agree  to  release,  sign  over  and  deliver  to  the 
committee  of  the  Hayden-Corbett  Chain  Company  on  or  before 
September  13,  1902 — to  be  turned  into  its  treasury — stock  in  the 
said  the  Hayden-Corbett  Chain  Company,  to  the  amount  of  $5,000, 
par  value,  or  its  equivalent  in  cash,  and  of  the  $15,000,  $5,000  to 
be  deducted  and  returned  to  the  company  as  treasury  stock,  balance 
to  be  returned  to  original  owner. 

^'W.  S.  Hanna.     (Seal). 

"J.  W.  Dages,  Witjiess/' 

That  agreement  was  signed  by  the  other  two  parties  to  tlhis 
controversy,  Mr.  Hayden  and  Mr.  Corbett  When  the  time  eame 
for  the  plaintiff  Hanna  to  sign  it^ — and  there  is  some  little  ques- 
tion as  to  just  when  he  signed  it,  whether  before  or  after  he  inr 
serbed  the  words  to  which  I  am  about  to  call  your  attention — ^Mt. 
Hanna  added  to  this  agreement  these  words:  'balance  to  be  re- 
turned to  original  owner."  This  signing  took  place  after  Hayden 
and  Copbett  had  signed  their  respective  blanks  and  had  left  the 
room.  There  was  some  controversy  as  to  whether  Mr.  Hanna  signed 
it  before  he  added  these  words  or  after  he  added  these  words,  but 
1  hold  it  makes  no  difference.  It'  was  a  part  of  his  agreement  to 
arbitrate  because  it  was  signed  before  delix-ered. 

On  September  23,  1902,  the  arbitrators  made  the  following  find- 
ing: 

"Columbus,  Ohio,  September  23,  1902. 
"To  the  Directors  of  the  Hayden-Corbett  Chain  Company: 

'^Gentlemen — Your  committee  hereiby  recognize  that  of  the 
$15,000  stock  turned  over  to  us  by  John  T.  Corbett,  William  H. 
Hayden  and  Walter  S.  Hanna  for  adjustment  and  disposition  as 
Ti'e  might  elect,  $5,000  of  said  stock  to  'be  returned  to  said  John 
T.  Oorbett  in  consideration  of  his  knowledge  and  experience  in  the 
business  and  the  present  estimated  value  of  the  patent  power  ham- 
mer; IJiat  $2,500  of  said  stock  be  turned  over  to  William  H.  Hay- 
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dea  in  consideration  of  his  knowledge  and  experience  in  the  busi- 
ness, and  that  the  remaining  $7,500  of  said  stock  be  held  in  the 
treasnry  except  thai  when,  in  the  opinion  of  the  directory,  the 
power  hsiimner  has  demonstrated  its  value  as  a  money-saver  and 
our  earnings  will  justify  it,  $2,500  additional  of  the  treasury  stock 
be  issued  to  the  said  Johm  T.  Oorbett  as  further  compensation  for 
the  ownership  of  the  said  power  hammer. 

"J.  W.  Daoes. 

"J.     T.     CORBETT. 

"W.  A.  Hardesty/' 

It  will  at  once  appear  that  the  finding  of  tliese  arbitrators  is 
not  snstained  at  all  by  that  part  of  the  submission  to  arbitrators 
W"hich  was  signed  by  Mt.  Ilanna,  Xor  indeed  do  I  believe  it  is 
sustained  by  the  contract  signed  by  the  other  two,  IIa}'den  and  Cor- 
bett,  but  we  are  not*  interested  in  that.  Each  of  them  liad  a  per- 
fect right  to  annul  this  arbitration  on  the  sole  ground  that  Hanna 
had  changed  his  written  agreement  to  arbitrate,  but  they  do  not 
ask  any  relief  in  this  regard.  One  thing  is  certain,  whatever  may 
be  the  verbal  a^eement  and  talk  between  them,  that  part  of  the 
written  statement  which  Mr.  Hanna  signed  must  stand  as  a  part 
of  this  agrement  of  submission  to  arbitrate,  and  I  conld  not  allow 
testimony  to  be  introduced  to  vary  it.  He  expressly  provides  that 
nnder  no  circumstances  will  it  take  over  $5,000  of  stock.  The 
award  takes  $7,500  of  it.  I  am  of  the  opinion  that  tlie  arbitrators 
were  without  legal  authority  to  make  this  finding.  They  were 
limited  to  putting  only  $5,000  into  the  treasury  and  were  bound 
80  far  as  the  plaintiff,  Hanna,  was  concerned  to  distribute  the  re- 
maining $10,000  to  the  original  owner,  whatever  that  expression 
may  mean. 

If  the  defendants,  Corbett  and  Hayden,  had  complained,  the 
award  would  have  to  be  set  aside  for  the  change  in  the  terms  on 
the  part  of  the  plaintiff  by  inserting  those  qualifying  and  limiting 
words  after  they  had  signed  and  left 

Courts  must  set  aside  or  refuse  to  enforce  a  common  law  award 
made  in  excess  or  in  variance  witJi  the  powders  conferred  and  Sec- 
tion 5611  incorporates  the  same  provision  with  reference  to  the 
stat'nforv  awards. 
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Nor  can  the  c?ourt  dissect  tliis  award  and  hold  so  much  thereof 
as  turn*  back  into  die  treasury  valid  as  to  $5,000  and  void  as  to 
an  excess,  for  there  must  be  a  complete  award  and  the  arbitrators 
would  be  compelled  to  make  a  new  award  as  to  the  remainder,  a 
thing  they  can  not  now  do,  since  tJie  notice  of  revocation  has  been 
served  ui)on  them  and  is  effective. 

No  valid  SivrsiYd.  having  been  made,  the  revocation  is  in  fbree 
and  must  be  recognized. 

In  view  of  tlie  written  terms  of  Ilanna's  submission,  the  sub- 
mission may  also  be  void  for  uncertainty,  but  I  do  not  deem  it  nec- 
e&sary  to  go  into  that  questibn. 

It  is  suggested  by  counsel  for  the  defendants  that  more  testimony 
should  be  permitted  in  explanatiooi  of  the  terms  of  the  award,  but  I 
do  not  deem  it  proper,  since  I  could  not  admit  testinjony  to  vary 
the  terms  of  tlie  writing  signed  l)y  Hanna. 

The  order  and  finding  will  bd  that  no  valid  award  has  yet  been 
made;  that  the  arbitra/tors  were  without  power  to  make  the  award 
of  September  23,  1902,  and  the  revocation  therefore  is  effective. 

The  certificates  will  be  ordered  returned  to  the  respective  par- 
ties without  prejudice  to  any  action  to  determine  the  true  rights 
and  ownerships  of  the  parties.  An  excqytion  may  be  noted  and 
the  appeal  bond  will  be  fixed  at  $200  in  view  of  the  uncertainty  of 
the  terms  of  the  submission  and  the  good"  faith  of  the  arbitrators. 
I  think  each  party  to  this  action  should  pay  hi?  own  oostsi. 

J.  T.  Holmes  and  C.  D,  Samers,  for  plaintiff. 

Ulric  Sloarie,  for  defendants. 
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JURISDICTION  OF  PROBATE  COURT  AND  OF  MAYOR  UNDER. 
THE  REAL  LAW. 

[Common  Pleas  Court  of  Williams  County.] 

Frank  B.  Wells  v.  The  State  of  Ohio. 

Decided,  November  6,  1903. 

Beal  Law — "Merita  of  the  Proceedings*' — As  to  Which  the  Probate 
Court  Has  Final  Jurisdiction — Probate  Court  Without  Power  to 
Declare  Act  Unconstitutional — Penalties  Not  Excessive — Trial  of 
the  Accused — Mayor  May  Try  or  Bind  Over — Accused  Not  En- 
titled to  Jury, 

t  The  "merits  of  the  proceedings"  with  reference  to  an  election 
held  under  the  Beal  Municipal  Local  Option  Law,  which  the 
probate  court  is  given  final  Jurisdiction  to  hear  and  determine, 
includes  all  matters  touching  or  in  any  way  relating  to  and 
affecting  the  question,  whether  or  not  the  election  has  been  held 
in  conformity  with  the  statute  authorizing  such  an  election,  and 
prescribing  conditions  under  which  it  may  be  held,  the  manner 
of  ordering,  giving  of  notice,  conducting,  etc. 

2.  Such  grant  of  authority  does  not  include  power  on  the  part  of  the 

probate  Judge  to  hear  and  determine  whether  the  law  Itself  is 
constitutional  or  otherwise;  and  where  a  probate  Judge  goes 
further,  and  makes  a  finding  that  the  act  itself  is  void  on  consti- 
tutional grounds,  his  action  is  coram  non  judice  as  to  that  finding, 
and  the  case  stands  as  it  would  have  stood  had  the  finding  been 
limited  to  matters  as  to  which  the  probate  Judge  had  Jurisdiction. 

3.  Error  does  not  lie  to  the  action  of  a  mayor  who  refused  to  carry 

into  effect  such  a  Judgment  declaring  the  act  unconstitutional; 
nor  was  there  warrant,  previous  to  the  recent  decision  of  the 
Supreme  Court,  for  the  mayor  himself  declaring  the  act  uncon- 
stitutional. 

4.  The   penalties   provided   under   the   Beal  Law   do   not   shock   the 

common  sense  of  justice  and  humanity  nor  fall  with  the  con- 
stitutional   inhibition    as   excessive. 

5.  One  accused  of  a  misdemeanor  has  no  right  to  insist  on  trial  before 

any  particular  court,  and  it  is  within  the  Jurisdiction  of  a  mayor 
to  try  one  accused  under  the  Beal  Law,  or  bind  him  over,  and 
it  is  not  error  to  overrule  an  application  for  trial  before  a  jury. 

Hubbard,  J. 

This  is  a  i^etation  and  proceeding  in  error  to  reverse  the  judg- 
ment of  the  mayor  of  the  village  of  Edon,  in  this  county,  in  the 
case  of  The  State  of  Ohio  v.  Frank  ]yells,  then  pending  before 
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said  mayor,  on  the  affidavit  of  one  R.  D.  Scott,  whereby  it  is 
ohai^  that  "from  the  4th  day  of  March,  1903,  until  the  27th 
day  of  March,  1903,  at  tlie  village  of  Edon,  county  of  Williams  and 
state  of  Ohio,  one  Frank  Wells  then  and  there  being,  did  unlaw- 
fully keep  a  place  where  intoxicating  liquors  were  then  and  there 
sold  as  a  beverage.  That  the  said  Frank  Wells  was  not  then  ajid 
there  a  regular  druggist,  and  was  not  then  and  there  a  manufac- 
turer of  intoxicating  liquors  from  the  raw  material.  That  the 
keeping  of  said  place  as  aforesaid  by  the  said  Frank  Wells  was  then 
and  there  prohibited  and  unlawful  and  contrary  to  the  statutes  in 
such  case  made  and  provided." 

Without  enumerating  the  several  rulinigs,  acts  and  dedsdons  of 
said  mayor,  it  is  sufficient  to  say,  that,  if  the  contentions  of  the 
plaintiff  in  error  are  correct,  there  is  serious  and  substantial  error 
in  the  record,  prejudicial  to  the  said  plaintiff  in  error,  which  will 
warrant  and  compel  the  reversal  of  the  judgment  of  said  mayor 
in  this  proceeding;  and  that  all  of  the  rights  of  said  plaintiff  in 
error  have  been  fully  preserved,  and  appear  on  the  face  of  the 
transcript  of  said  mayor's  docket  and  the  bill  of  exceptions  allowed 
by  him,  which  forms  the  record  before  this  court  for  review. 

Considering  the  questions  thus  presented  by  the  record,  for  the 
purpose  of  determining  the  merits  of  said  contentions  of  said 
plaintiff,  m  their  logical  order  and  as  briefly  as  possible,  we  find 
that  the  State  relied  on  a  copy  of  the  record  of  the  result  of  a 
certain  election  held  in  said  village  of  Edon,  on  the  2d  day  of 
February,  1903,  to  prove  that,  at  the  time  and  place  charged  in 
the  affidavit,  the  keeping  of  the  place  therein  specified,  for  the 
purpose  therein  charged,  was  prohibited  and  unlawful ;  which  said 
copy  was  in  the  words  and  figures  following  and  certified  as 
follows : 

''Edon,  Ohio,  April  7, 1903. 

*'I,  Charles  F.  Eyester,  clerk  of  said  village,  hereby  certify  that 
ihe  following  is  a  correct  copy  of  the  record  of  the  result  of  the 
local  option  election  held  in  said  village  Feibruary  2d,  1903. 

"The  State  of  Ohio,  County  of  Williams,  Municipal  Corporation 
of  Edon. — The  special  election  held  on  the  2d  day  of  February, 
A.  D.,  nineteen  hundred  and  three  (1903),  within  and  for  the 
municipal  corporation  of  Edon,  under  the  local  option  low,  re- 
rfiulted  as  follows :  Whole  number  of  votes  for  the  sale  of  intoxi- 
cating liquors  as  a  benevage,  seventy-eight"  (78) ;  whole  number 
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of  votes  against  the  eale  of  intoxicating  liquors  as  a  beverage,  one 
hundred  and  twenty-^even  (127). 

"C.  F.  Eyester, 
"Clerk  of  Edon,  Ohio/' 

That  the  defendant  -below  relied  upon  the  record  of  the  pro- 
bate court  of  this  county,  '^n  the  matter  of  the  oon'test  of  the 
local  option  election  at  the  village  of  Edon,  Ohio/'  to  prove  that 
said  election  was  illegal  and  void,  and  had  been  so  detennined 
and  adjudged  by  said  probate  court,  under  and  by  virtue  of  the 
provisions  of  R.  S.,  4364-20t^  and  in  conformity  therewith;  and 
thereby  to  overcome  the  prima  facie  evidence  of  the  fact  sought 
to  be  proved  by  said  certified  copy  of  the  record  of  the  result  of 
said  alleged  action,  and  thus  disprove  the  truth  of  the  charge  so 
made  against  him  by  said  affida\dt. 

This  record  shows  that  within  the  time  limited  in  Section  4364- 
20t  one  H.  M.  Kelly,  a  qualified  electior  of  said  village,  duly  con- 
tested said  election  of  February  2,  1903,  in  the  manner  described 
in  said  section ;  that  his  petition  set  forth  five  separate  grounds  of 
contest ;  that  all  the  proceedings  in  the  matiter  of  said  contest,  prior 
to  the  time  set  for  the  hearing  thereof,  were  had  in  subsantial  con- 
formity with  the  provisions  of  said  Section  4364-20i.  It  appears 
from  the  journal  entr}'  of  the  proceedings  had  in  said  matter,  on 
that  day,  to-wit,  the  11th  day  of  March,  1903,  that  a  motion  on 
behalf  of  the  village  to  strike  from  the  petition  the  firet  alleged 
ground  of  oonteet  was  submitted  to  the  probate  court  and  by  it 
overruled;  that,  on  the  hearing,  the  petitioner,  in  open  court, 
withdrew  from  the  consideration  of  the  court  the  grounds  of  con- 
test numbered  two  and  four,  and  waived  all  claims  of  insufficiency 
of  notice  to  the  electors  of  said  village  of  the  time  and  place  of 
holding  the  election  contested.  This  left  the  remaining  grounds 
numbers  one,  three  and  five  on  which  alone  the  contest  was  sub- 
mitted to  the  probate  court  By  the  third  ground,  the  regularity 
and  legality  of  the  meeting  of  the  council,  at  which  said  special 
election  was  ordered  and  the  time  and  place  of  holding  the  same 
fixed,  was  attacked;  and  by  the  fifth  ground,  the  proceedings  of 
the  mayor  as  well  as  the  council  in  ordering  said  electioni  were 
alleged  to  be  unlawful,  illegal,  null  and  void,  for  that  they  did 
not  proceed  according  to  law.  The  first  ground  is  in  the  words  and 
figures  following,  to-wit: 
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"That  the  said  local  option  law,  pafised  as  aforesaid,  by  the 
General  Assembly  of  said  State  of  Ohio,  on  said  3d  day  of  April, 
A.  D.  1902,  was  and  is  unxsoDBtitutiOnal  for  the  said  law  is  not 
one  of  a  nnifonn  nature  and  is  not  one  of  a  general  nature,  and 
doee  not,  has  not,  and  can  mot  have,  a  uniform  operatiom  tltpou^h- 
out  the  said  state  of  Ohio,  and  is  in  contJravention  of  and  repug- 
nant to  section  one,  article  fourteen  of  the  ConBtitution  of  the 
ITnited  States,  and  article  two  and  section  twenty-«ix  of  the  Consti- 
tution of  the  State  of  Ohio/* 

Said  jounml  entr}-  of  March  11,  1903,  which  is  found  on  pages 
139  and  140  of  Journal  No.  19  of  said  probate  court,  proceeds 
as  follows: 

"And  the  court,  having  heard  the  evidence  upon  the  remain- 
ing grounds  of  contest  alleged,  does  find  that  the  grounds  of  con- 
test numbers  three  and  five  are  not  well  tiaken,  auKl  that  no  ir- 
regularity obtained  upon  the  part  of  the  council  of  said  villaige  and 
the  mayor  thereof,  or  either  thereof,  in  and  about  ordering  said 
election;  and  the  court  coming  now  to  the  consideratian  of  the 
first  ground  of  contest,  does  find  the  same  well  taken  and  dioes 
sustain  the  same,  and  the  court  does  hold  that  the  so-called  Beal 
Municipal  Local  Option  Law,  being  the  act  of  the  General  As- 
POTTubly  of  the  State  of  Ohio,  passed  on  the  3d  day  of  April,  1902, 
and  printed  in  Volume  95,  on  pages  87  to  91,  inclusive,  of  the 
liaws  of  Ohio,  is  repugnant  to  the  Constitution  of  the  United 
States  and  to  the  Constitution  of  the  State  of  Ohio,  in  respect  to 
the  sectioto  of  said  law  numbered  4364-20&,  the  provisions  whereof 
the  courts  finds  repugnant  to  said  Ooneti  tut  ions  as  aforesaid.  And 
the  court  considering  said  part  and  section  of  the  law  to  be  repug- 
nant to  said  Constitutions  as  aforesaid,  it  is  by  the  court  considered 
and  adjudged  and  hold  that  the  pretended  election  held  in  said 
village  of  Evlon,  WilWams  county,  Ohio,  February  2,  1903,  pur- 
j)ortang  to  be  held  under  said  law,  was  an  illegal  and  invalid  elec- 
tion, and  was  and  is  without  force  and  effect,  and  it  is  therefore 
ordered  aind  adjuuliged  that  said  election  and  the  pretended  result? 
thereof  be,  and  the  same  are  hereby,  set  aside  and  held  for  naught, 
and  it  is  ordered  that  the  said  village  of  Edon  pay  the  costs  of  this 
proceeding,  taxed  at  $ " 

It  also  appears  that  a  petition  in  error  to  reverse  this  alleged 
judgment  of  the  probate  court  was  filed  in  this  court,  by  the 
mayor;  but  it  was  never  affirmed,  reversed  or  modified;  and,  al- 
though not  appearing  of  record  herein,  it  is  conceded  by  counsel 
that  said  petition  in  error  was  never  ])Tesented  to  this  court, 
but'  was  voluntarily  dismissed  by  the  mayor.  Wo  must  therefore 
treat  said   judgment  of   the   j)robate  court,   a?   now   and    at   all 


NISI  PRIUS  REPORTS— NEW  SERIES.  313 

1»08.  ]  Wells  V.  The  State. 

times  since  its  entry  and  rendition,  as  having  whatever  force  and 
effect  it  originally  had  and  was  entitled  to. 

And  so  the  first  question  for  determination  is:  What  was  its 
original  foree  and  effect? 

This  depend©  upon  the  mature  and  extent  of  the  jurisdiction  of 
the  probate  court  in  a  contest  of  such  an  election  as  this,  and  we 
must  first  look  to  the  provisions  of  Section  4364-201,  which  pur- 
\)OTt  to  authorize  such  contests;  but  as  the  tenns  of  said  section 
are  somewhat  vague,  we  s:hould  consider  them  in  the  light  of  like 
])rovisionfi  in  other  cases  and  any  decisions  thereon,  the  apparent 
purpose  sought  to  be  accomplished  by  the  Legislature  in  passing 
Section  4364-20a,  applying  the  usual  rules  of  construction  and  in- 
terpretation. The  language  of  the  last  mentioned  section,  ini  so 
far  as  the  same  relates  to  the  question  before  us,  is  as  follows : 

"Any  person  being  a  qualified  elector  of  any  municipal  oorpona- 
tion  wherein  an  election  shall  have  been  held  as  provided  for  in 
tlids  act  may  contest  the  validity  of  such  election,  by  filing  a  peti- 
tion duly  verified  with  the  probate  court  of  the  county  in  which 
such  municipal  corporation  is  situated,  within  ten  days  after  the 
election,  setting  forth  the  grounds  for  contest. 

"The  probate  judge  sihall  have  final  jurisdiction  to  hear  amd 
determine  the  merits  of  the  proceedings,  and  m  other  respects  in 
the  procedure  of  the  hearing  he  shall  be  governed  by  the  law 
providing  for  the  contesting  of  an  election  of  a  justice  of  the 
peace  so  fiar  as  die  seme  is  applicable.^' 

What  is  the  true  intent,  meaning  and  effect  of  the  term  "merits 
of  the  proceedings,^'  which  the  probate  judge  is  thus  given  final 
jurisdiction;  to  hear  and  determine?  There  can  be  no  possible 
doubt  that  it  includes  all  matters  touching  or  in  anywise  relating 
to  and  affecting  the  question  of  whether  or  not  the  election  has 
been  had  and  held  in  conformity  with  the  sections  of  the  statutes 
aut)horizing  the  same  and  prescribing  the  conditions  upon  which  it 
may  be  held  and  the  manner  of  ordering,  conducting  and  giving 
notice  of  the  same,  the  result  thereof,  and  whether  or  not  there 
has  been  any  bribery,  intimidation  or  interference  with  the  riglits 
of  voters  which  have  affected;  such  result  and  prevented  a  fair 
oleotion,  etc. 

But,  does  it  include  a  grant  of  power  to  hear  and  determine  the 
(juestion:  of  whether  or  not  the  law  itself  is  constitutional  or  other- 
wise? The  section  under  consideration  contains  no  such  express 
grant,  nor  is  it  included  in  tho  <rpneral  jurisdiction  conferred  upon 
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the  probate  court  by  Article  IV,  Section  8,  of  the  Constitution  of 
Ohio,  or  by  any  other  act  of  the  General  Aesemibly  thereof.  And, 
unless  it  be  found  to  be  included  m  the  term  referred  tb,  the  pro- 
bate court  never  had  any  jurisdiction.  It  will  be  observed  that 
Section  4364-20i  refers  to  the  law  p^o^'iding  for  the  contesting  of 
an  election  of  a  justice  of  the  peace,  and  provides  thai  in  other 
respects  in  the  procedure  of  the  hearing  thfe  probate  judge  shall  be 
governed  thereby,  in  so  far  aff  the  same  is  applicable.  In  the 
statute  so  referred  to,  the  contest  is  required  to  be  tried  by  three 
respectable  freeholders  of  the  cou-nt)',  not  residents  in  the  town- 
ship in  which  such  election  was  held,  whd  are  to  be  appointed  by 
the  probate  judge,  summoned  to  appear  for  that  purpose,  and 
sworn  "to  try  such  contest  agreeable  to  the  evidence."  They 
are  the  sole  triers  of  the  contest,  the  probate  judge  having  no  part 
in  their  decision,  his  only,  duty'  being  to  exclude  from  their  hear- 
ing and  consideration  all  evidence  '%ut  such  as  relates  to  the  points 
stated  in  the  notice,*'  und  to  attesting  the  signing  of  the  decision 
of  such  contest  by  said  freeholders  when  such  trial  is  closed.  The 
further  provisions  of  said  law  referred  to,  being  that : 

'If  by  BiTch  decision,  there  is  a  vacanc}'  in  the  office  of  the 
justice  of  the  peace,  the  judge  shall,  within  three  days  thereafter, 
transmit  a  copy  of  such  decision  to  the  trustees  of  the  township, 
or  the  clerk  thereof  if  there  are  no  trustees,  who  shall  forthwith 
give  notice  to  the  electors  to  fill  such  vacancy  as  in  other  cases; 
but  if  by  the  decision,  the  election  remains  good,  he  shall  transmit 
the  same  to  the  clerk  of  the  T?ourt  of  common  pleas,  who  shall  im- 
mediately proceed5  as  if  no  contest  had  taken  place.'* 

From  the  language  and  context  of  the  said  provisions  of  Section 
4364-20i^  it  seems  to  us  clear,  that  the  sole  intent  and  effect  thereof 
is  to  substitute  the  probate  judge  for  the  three  freeholders,  as  triers 
of  the  contest,  with  such  further  olfarige  ia  the  procedure  of  the 
hearing  as  is  made  necessary  and  proper  by  such  substitution  and 
that  these  provisions  do  not  and  were  not  intended  to  confer  upon 
the  probate  court  any  additional  or  different  power,  authority  or 
jurisdiction  than  the  freeholders  would  liavc  had,  if  the  decision 
and  determination  of  the  contest  had  been  committed  to  them,  in- 
stead of  to  the  probate  judge. 

We  suppose  no  one,  whether  judge,  lawj^r  or  layman,  would  hold 
or  contend  that,  in  the  contest  of  the  election  of  a  justice,  the 
freeholders  could  pass  upon  and  decide  the  law  under  which  such 
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eleotion  was  held  to  be  void ;  or  that  a  detennination  by  them  that 
there  was  a  vacancy  in  ttie  office,  which  appeared  by  the  decision 
itself  to  be  based  on  a  finding  by  diem  that  such  law  was  uncon- 
stitutional, would  be  of  any  force  or  effect  whatsoever.  This  would 
be  to  empower  three  unlearned  men  to  overthrow  the  work  of  tlie 
General  Assemibly,  often  witliout  any  reasonable  or  suificieiDJt  cau^e 
whatever,  and  to  do  that  which  is  only  done  by  the  courts  with 
the  greatest  reluctance  and  caution  and  for  the  most  convincing 
reasons.  But  that  they  could  not  proceed  on  such  ground  is  clearly 
showm  by  the  effect  to  be  given  to  their  decision.  The  trustees  or 
clerk  are  to  give  immediate  notice  to  the  electors  to  fill  the 
vacancy. 

How  could  the  electors  do  this,  if  the  decision  of  the  freeholders 
that  the  election  contested  was  invalid  and  that'  there  was  a  va- 
cancy in  the  office,  on  the  ground  that  the  law  authorizing  and 
]>roviding  for  such  election  was  unconstitutional  amd  void,  should 
be  of  any  effect  whatever.  For  in  that  case  any  election  under  the 
same  law  to  fill  such  vacancy  would  be  absolutely  void  for  the 
same  reason.  And  so,  in  the  case  at  bar,  without  determining 
whether  or  not,  on  the  determination  by  the  probate  court  that 
the  election  is  illegal  and  invalid  based  on  proper  grounds,  a  new 
election  under  the  Beal  Law  mig»ht  be  immediately  ordered  and 
held,  or  that  the  question  could  not  be  again/  submitted  to  the 
electors,  except*  on  the  filing  of  a  new  petition  after  the  la])6e  of 
two  years,  as  provided  by  Section  4364-20A ;  in  eiUier  case,  a  deci- 
sion that  the  election  was  illegal  and  \'cid,  if  such  decision  was  upon 
the  ground  of  the  unconstitutionality  of  the  law,  and  the  prolmte 
judge  had  po^^er  to  act  upon  that  ground  in  making  such  decision, 
no  legal  or  valid  election  under  such  law,  could  ever  thereafter  be 
held  in  said  village. 

So  that',  such  a  decision  by  the  probate  judge,  would  not  only 
be  a  determination  of  the  invalidity  of  the  election  so  contested  in 
the  pending  case  before  him,  and  that  the  proceedings  therefor 
were  without  merit,  but  it  wwild  have  the  effect  of  a  determina- 
tion, in  advance,  that  any  subsequent  election  held  under  the  same 
law  would  be  illegal  and  invalid;  and  any  and  all  proceedings 
thereafter  had  for  such  a  new  election  would  be  without  merit. 
And  that,  too,  although  the  court  of  last  resort,  in  other  cases 
arising  outside  of  the  village  of  Edon,  should  hold  said  law  to  be 
constitutional  and  valid  and  of  full  force  and  effect.    But  this  is 
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not  all.  Let  us  suppose  that  in  the  i)resent  case  the  probate 
judge  had  decided  said  law  to  be  constitutional  and  valid  aaid  had 
sustained  the  validdty  of  said  election;  and  this  same  prosecution 
had  been  had  before  the  mayor,  and  the  plaintiff  in  error  had 
sought  to  defend  on  the  ground  that  said  law  was  unconstitutional, 
and  the  election  thereunkler  consequently  void,  could  it  be  success- 
fully claimed  that  he  would  be  barred  from  maintaining  such 
defense?  Most  certainly  not;  nor  do  we  believe  that  counsel  in 
this  case  vpould  contend  otherwise.  We  can  not  for  a  moment 
think  that  the  Legislature  in  the  enactment  of  Section  4364-20i, 
contemplated  or  intended  such  a  result.  And,  even  if  it  did,  in 
our  opinion  it  would  have  been  an  act  exceeding  their  constitu- 
tional powers.  It  is  a  very  different  thing  to  pTO\ade  a  means  for 
determining  the  facts  as  to  what  ws&  actually  done  in  a  particular 
case,  as  for  inetance  the  holding  of  an  election,  the  passage  of  a 
law  or  ordinance  or  the  like,  and  whether  or  not  the  acts  done 
in  that  respect  were  all  that  the  law  required  to  make  such  elec- 
tion, or  passage  of  such  law  or  ordinance,  valid  and  legal,  and 
establishing  the  same  by  a  public  record  thereof,  even  to  the  extent 
of  making  such  record  absolute  and  incontestible  evidence  of  the 
facts  which  appear  to  have  been  determined  thereby  from  what  it 
is  to  deprive  one  aocu^d  of  the  commi^ion  of  an  offense,  by  reason 
of  such  election,  law  or  ordinance,  from  asserting  the  unconstitu- 
tionality of  the  law  aaithorizing  such  election,  or  passage  of  such 
law  or  ordinance.  But,  it  is  an  undisputed  maxim  that  estoppels 
must  be  mutual,  and  that,  unless  a  judgment  or  record  is  binding 
and  conclusive  upon  both  parties,  it  is  not  binding  upon  either. 
Im  the  contest  of  an  election  such  as  this,  the  prosecution  by  one 
elector  is  a  prosecution  as  well  for  himself  as  for  all  other  elec- 
tors of  the  village,  and  the  defense  for  the  state  rather  than  for  the 
village ;  and  it  is  the  well  establislied  rule  of  the  law  that  where  a 
special  method  for  contesting  an  oleetion  is  provided  by  statute, 
the  legality  and  regularity  of  such  election  and  its  validity'  on  the 
points  aind  grounds  which  may  lawfully  be  tried  on  such  conitest, 
can  not  be  otherwise  asserted  or  impeached.  So,  upon  these  and 
many  other  considerations,  which  for  want  of  time  we  can  not 
now  state,  this  court  liolds  that  the  alleged  unconstitutionality  of 
said  so-called  *'Beal  Law"  was  not  and  is  not  a  lawful  or  valid 
ground  of  contest  in  said  proceodinirs  V>cfore  said   probate  court 
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or  judge;  that  said  probate  court  and  judge  were  without  any 
power  or  jurisdiction  whatsoever  to  hear,  try  or  determine  that 
question,  in  the  matter  of  said  contest,  amd  that  any  and  all  rulings, 
findings,  holdings,  orders,  decisions  and  judgments  in  the  matter 
of  said  contest,  which  are  amd  affirmatively  appear  from  the  record 
of  said  proceedings  and  judgment  to  be  founded  upon  suoh  grounds 
of  unconstitutionality,  at  all  times  were  and  are  coram  non  judice 
arud  absolutely  void  and  of  no  legal  force  or  effect  whatsoever, 
either  as  between  the  parties  hereto,  or  as  to  any  other  person  whom- 
soever. 

But  it  is  contended  with  great  vigor  and  ability  that  the  pro- 
bate court,  being  a  court  of  general  juTisdiction,  had  full  authority 
to  determine  the  question  of  whether  or  not  it  had  jurisdiction 
over  the  particular  subject  matter,  and  that  said  probate  court 
having,  by  overruling  the  motion  to  strike  said  ground  of  the 
unconstitutionality  of  the  law  from  the  petition,  and  by  proceed- 
ing to  render  judgment  on  tliat  ground  in  effect  passed  upon  and 
decided  this  question ;  and  that  its  judgment  in  that  respect  can  not 
be  collaterally  impeached.  Again,  and  somewhat  inconsistently  with 
this  last  position,  it  is  said  that  the  probate  court  being  such  court 
of  general  jurisdiction,  the  ma\x)r  in  the  case  below  and  this 
court  in  error  thereto,  must  presume  that  the  probate  court  ren- 
dered its  final  decision,  in  the  contest  case,  upon  some  other 
ground  than  the  unconetitutionaUty  of  the  law,  if  this  be  neces- 
sary to  sustain  said  decision  that  the  said  election  was  illegal  and 
invalid  and  setting  the  same  aside. 

With  respect  to  these  contentions,  it  must  be  conceded  that  the 
probate  court  is  a  court  of  general  jurisdiction,  and  that,  when  it 
is  proceeding  within  the  scope  of  its  general  powers,  it  is  presumed 
to  have  full  jurisdiction  to  give  whatever  judgment  it  renders, 
until  the  contrar}'  appears.  This  presumption  applies  not  only 
where  it  appears  from  the  record  that  the  court  found  and  de- 
termined that  it  had  jurisdiction,  or  where  the  necessary  facts  to 
^ive  such  jurisdiction  are  shown  by  such  record,  but  also  where 
the  record  is  silent  as  to  those  matters,  either  in  whole  or  in  part. 
When  so  proceeding,  its  record  imports  absolute  verity  and  is 
conclusive  in  all  collateral  proceedings  as  to  every  matter,  fact  and 
thing  therein  stated,  recited  or  set  forth,  unless  such  statements, 
recitals  or  matters  set  forth  are  necessarily  contrary,  inconsistent 
with  and  opposed  to  each  other;  and,  in  such  last  mentioned  case, 
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in  no  other  respect,  except  to  the  extent  that  one  or  more  of  such 
statements,  i>ecitals  or  matters  set  forth  can  not  possibly  be  true, 
without  another  or  others  being  true,  can  it'  be  disputed  or  in- 
quired into  collaterally.  Such  record  may  impeach  itself,  but  it 
can  not  otherwise  be  impeached  in  any  collateral  proceeding.  But 
where  the  record  is  silent,  the  fact  showing  that  the  court  had  or 
had  not  jurisdiction  may  be  shown  by  evidence  aliunde  the  said 
record.  The  rule  as  to  absolute  verity  of  such  record  is  of  equal 
application  to  the  whole  and  each  and  every  part  thereof;  and 
so,  where  one  is  directly  and  absolutely  contradictory,  inconsistent 
with  and  opposed  to  another,  beyond  any  reasonable  reconciliation, 
they  mutually  destroy  each  other,  and  the  record  is  to  be  held 
as  silent  in  these  respects.  So,  in  the  Am.  &  Eng.  Enc.  of  Law, 
2d  Ed.,  Vol.  17,  page  1082,  under  the  paragraph  beginning  on 
the  preceding  page  and  headed  "Jurisdiction  Appearing  of  Record,^' 
which  treats  solely  of  general  jurisdiction,  it  is  well  said  '^ut  a 
finding  of  the  court  on  the  question  of  jurisdiction  is  conclusive 
where  the  record  itself  shows  that  the  finding  is  not  true,  because 
it  is  also  a  rule  in  regard  to  the  effect  of  records  as  evidence  that 
one  part  of  a  record  may  be  impeached  by  another  part.'^  But, 
further,  it  is  the  existence  of  the  jurisdictional  facts,  whether 
their  existence  be  shown  or  presumed,  that  determines  the  ques- 
tion of  whether  or  not  the  court  has  jurisdiction.  No  court,  by 
holding  or  expressing  an  errooieous  opinion  on  the  facts,  when 
tfiey  are  all  shown  by  the  record,  can  clothe  itself  with  power  or 
authority  not  given  it  by  the  Constitution  and  laws,  either  ex- 
pressly or  by  necessary  implication,  as  an  incident  to  the  power 
expressly  conferred.  Nor  is  it  true  because  a  court  is  authorized  to 
•hear  and  determine  whether  or  not  certain  facts  or  grounds  exist 
and  render  judgment  according  to  its  findings  and  determina4;ion 
in  tha/t  respect,  that  it  may  proceed  to  try  the  ease  on  other  and 
eotirely  different  grounds,  and  render  a  judgment  thereon.  And,, 
if  it  does  so,  and  it  appears  affirmatively  from  the  record  that  it 
is  90,  such  judgment  is  absolutely  void.  Nor  is  the  fact  that  its 
judgment  was  invoked  as  well  upon  grounds  of  which  it  had 
cognizance  as  of  grounds  of  which  it  had  not,  prevent  such  judg- 
ment from  being  absolutely  void  and  collaterally  impeachable;  if 
it  appear  from  the  record  that  its  judgment  was  wholly  based  upon 
the  grounds  of  which  it  had  no  jurij^diction. 
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And,  further,  in  the  matter  of  this  contest,  the  probate  court  was 
not  proceeding  within  the  general  scope  of  its  powers,  but,  im  a 
special  statutory  matter  and  proceeding  not  in  accordance  with  the 
practice  of  courts  of  common  law  or  equity;  and  in  so  proceeding 
no  presumption  in  favor  of  its  jurisdiction  arises,  but  the  same  must 
be  shown  to  have  existed,  either  by  the  record  or  otherwise,  before 
they  can  be  held  conclusive,  even  in  a  collateral  proceeding. 

In  support  of  these  conclusions,  we  refer  generally  to  the  article 
** Jurisdiction,"  17  Am.  &  Eng.  Ency.  of  Law  (2d.  Ed.)  pages  139- 
185;  and  especially  to  the  decisions  of  our  own  Supreme  Court  in 
the  cases  reported  as  follows:  3  0.,  553-561;  12  0.,  254-272;  1 
0.  S.,  369-371;  11  0.  S.,  219-224;  35  0.  S.,  550-553;  56  0.  S., 
540-558. 

Applying  these  rules  to  the  record  of  the  contest  case,  we  find 
that  two  of  tihe  original  grounds  being  withdrawn,  and  the  ao-called 
first  ground  (by  which  the  unconstitutionality  of  the  law  was 
alleged),  not  presenting  any  question,  of  law  or  fact  within  the 
jurisdiction  of  the  probate  court  in  said  proceedings,  the  case 
stood  on  submission  to  the  court  exactly  as  if  the  remaining  grounds 
had  been  the  only  ones  presented  by  the  petition.  These  grounds 
(which  charged  the  electioou  to  be  illegal  and  invalid  solely  on  ac- 
count of  the  alleged  failure  of  the  council  and  the  mayor  to  order 
the  election,  and  provide  for  its  being  held  in  the  manner  prescribed 
ly  this  law),  were  heard,  submitted  to,  and  considered  by  the 
probate  judge  who  thereupon  found  and  "determined  the  merits  of 
the  proceeding,"  in  these  respects  (being  all  the  matters  and 
questions  submitted  to  him,  whereof  he  had  jurisdiction), 
in  favor  of  the  village  and  agaiiiBt  the  contestant.  Hav- 
ing done  this,  the  only  power  remaining  in;  the  probate 
judge  or  court  was  to  obey  the  direct  command  of  the  stat- 
ute and  render  judgment  against  the  contestant  for  costs. 
But,  notwithstandSng  such  total  want  of  power,  the  probate  judge 
or  court  attem-pted  to  determine  the  question  of  the  alleged  uncouf- 
stitutionality  of  the  law,  and  solely  upon  the  opinion  and  conclu- 
sion) that  the  law  was  unconstitutional,  gave  and  entered  the  pre- 
tended decision  and  determination  that  said  election  was  illegal, 
invalid  and  void,  by  reason  of  such  unconstitutionality  of  the  law 
under  which  it  was  held.  All  of  this  appears  from  said  record,  not 
only  affirmatively,  but  so  clearly  and  conclusively  that  it  is  beyond 
oonitention  or  dispute.    Did  the  mayor  err  in  refusing  to  give  any 
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eflect  to  this  so-calleJ  judgment,  as  determining  the  constitution- 
ality of  the  law  or  the  invalidity  or  illegality  of  the  election  ?  Most 
certainly  not.  To  have  held  it  of  any  effect  whatever  in  these  re- 
spects would,  in  our  judgment,  have  been  to  have  committed  the 
most  egregious  error  in  favor  of  the  defendant  below  and  against 
the  State. 

But  it  is  further  claimed,  even  if  the  pretended  judgment  of  the 
probate  court  be  void,  that  the  mayor  erred  in  not  himself  holding 
said  law  to  be  unconstitutional,  or  at  least  so  manifestly  unreason- 
able that'  courts  should  not  enforce  it. 

How  this  proposition/  can  be  maintained,  we  are  at  a  loss  to 
imagine.  It  seems  to  us,  that  long  before  the  contest  proceeding? 
in  the  probate  court  as  well  as  before  the  trial  before  the  mayor, 
all  the  substantial  objections  to  the  constitutionality  of  this  law 
had  been  virtually  decided  in  the  cases  of  Gordon  v.  The  State  and 
Santore  v.  The  State,  46  0.  St.,  607-639. 

In  these  cases,  the  townsihip  local  option  laiw,  which  is  substan- 
tially the  same  in  its  pro\^isions  as  the  municipal  local  option  law 
now  under  our  consideration  (except  only  that  the  one  applies  to 
townships  and  the  other  to  municipalities),  was  attacked  on  the 
grounds  which  are  relied  on  in  tJhe  present  case,  but  the  Supreme 
Court  decided  the  former  law  to  be  in  all  respects  constitutional 
and  enforced  it.  In  our  opinion,  the  authority  of  the  decision  in 
the  cases  last  referred,  to  made  it  the  duty  of  the  mayor  to  hold  the 
present  law  constitutional.  But,  since  his  decision,  the  Supreme 
Court  has  expressly  held  the  law  in  question  to  be  constitutional, 
which  settles  the  matter  for  us,  without  regard  to  whatever  opinion 
we  might  otherwise  have  had. 

But",  it  is  said  that  the  penalties,  which  the  law  authorizes  to 
be  inflicted  for  the  commission  of  offenses  therein  described, 
are  excessive  aod  unreasonable ;  that  on  this  ground  the  court  ought 
to  declare  the  law  unconstitutional  or  refuse  to  enforce  it,  and  that 
this  question  has  not  been  passed  upon  by  the  Supreme  Court,  and 
we  are  at  liberty  to  do  so. 

If  we  assume  that  the  proposition  is  open  for  our  consideration, 
how  stands  the  case?  Is  the  maximum  penalty  described  for  the 
first  offense,  namely,  a  fine  of  two  liundred  dollars,  within  the  con- 
stitutional prohibition  that  oxcos?ivo  fines  shall  not  be  imposed,  nor 
cruel  or  unusual  piinishmentj?  inflicted? 
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l^he  General  Assembly  is  the  judge  of  this  queetion  m  the  first 
iDBtanoe.  It  k  to  that  body  that  the  Cosstitution  gives  authority 
to  create  new  crimes  or  oflEenses  and  to  prescribe  the  limits  within 
which  fines  may  be  imposed  and  punishments  inflicted  therefor, 
and  it  is  only  in  a  case  where  courts  are  forced  to  hold  that  it  has 
exceeded  its  powers  under  this  provision  of  the  Constitution  that 
they  have  any  power  or  authority  to  interfere  with  the  legislative 
discretiom.  It  must  be  a  case  where  the  fine  is  so  greatly  out  of 
proportion  to  ttie  magnitude  of  the  offense,  or  the  punishment  so 
cruel  or  unusual  as  to  shock  the  common  sense  of  justice  or  con- 
science of  mankind,  that  the  courts  can  abrogate  the  law  passed  by 
the  legislative  body  on  such  grounds.  But,  even  if  our  powers  in 
this  respect  was  so  broad  as  to  authorize  us  to  abrogate  the  law  or 
refuse  to  enforce  it,  because  of  a  difference  of  opinion  between  us 
and  the  General  Assembly  as  to  the  proper  amount  of  fine  to  be  al- 
lowed to  be  inflicted  in  the  cases  referred  to,  could  we  say  that  it 
was  at  all  excessive?  We  do  not  think  so.  It  simply  purports  to . 
prescribe  limits  within  which  fines  may  be  imposed  by  the  trial 
court,  namely,  from  fifty  to  two  himdied  dollars.  The  offenses  in- 
cluded are  not  only  a  single  sale,  but  also  the  keeping  of  a  place  for 
the  sale  of  such  liquors,  whether  for  a  longer  or  shorter  time  as 
charged  in  the  afiidavit,  information  or  inddctmenfty  as  the  case  may 
be. 

H  the  defendant  is  aggrieved  by  the  decision  of  the  trial  court 
as  to  the  amount  of  fine  imposed,  within  these  limits,  he  may  have 
the  question  reviewed  by  the  higher  courts  on  error.  But  that 
question  is  not  before  us,  on  the  record  of  this  case,  as  the  bill  of 
exceptions  does  not  show  all  of  the  evidence  before  the  court  below; 
nor  do  counsel  contend  that  the  amount  of  fine  in  this  case  was  ex- 
cessive provided  the  law  is  valid  in  this  respect.  It  is  the  common 
knowledge  of  mankind  that  the  prohibition,  or  even  a  reasonable 
regulation  of  the  liquor  trade,  is  one  of  the  hardest  things  to  be  ac- 
complished. 

This  law  gives  to  each  municipality  the  right  to  determine 
whether  or  not  liquor  shall  'be  sold  therein  as  a  beverage;  and  who 
shall  say  that,  where,  as  in  this  case,  the  electors  by  a  vote  of  almost 
two  to  one  have  determined  against  at,  the  imiposition  of  two  hun- 
dred dollars  upon  one  who  violates  and  contemtptuously  ignores  the 
will  of  the  majority  of  the  electors  and  defies  th**  law,  is  excessiva 
We  certainlv  can  not. 
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It  is  furrier  claimei  that  the  mayor  erred  in  refusing  to  bind 
the  defendant  below  over  to  this  court,  upon  his  oflfer  to  waive  ex- 
amination and  his  request  to  be  so  recognized ;  and  in  proceeding 
to  final  trial  aad  judgment  in  the  case. 

The  Constitution  provides  that — 

"The  judicial  power  of  the  state  is  vested  in  the  Supreme  Court, 
circuit  courts,  courts  of  common  pleas,  courts  of  probate,  justices 
of  the  peace  and  such  other  courts  inferior  to  the  Supreme  Court, 
as  the  General  Assembly  may  from  time  to  time  establish.*^ 

The  General  Assembly  has  established  as  such  inferior  courts, 
the  mayor's  courts  of  cities  and  villages  throughout  the  state  and 
clothed,  them  with  full  power  and  jurisdiction,  either  with  or  wiih- 
out  a  jury,  as  the  case  may  require,  to  try  and  render  final  judgment 
in  cases  of  misdemeanor  committed  within  their  respective  coun- 
ties. There  can  be  no  possible  doubt  that  the  Legislature  had 
power  to  this,  or  that  it  has  done  it.  The  person  accused  of  a  mis- 
demeanor has  no  right,  by  the  Constitution,  or  otherwise,  to  have 
the  case  against  him  tried  in  any  particular  court.  He  has  no  right 
to  insist  on  an  indictment  for  such  an  offense  before  he  is  required 
to  answer  or  be  put  on  trial.  The  offense  described  in  the  charge 
and  complaint  in;  this  case  is  an  "inferior  offense'^  and  not'  "a  capi- 
tal, or  otherwise  infamous  crime,''  within  the  language  and  mean- 
ing of  the  Constitution.  It  is  a  matter  within  the  jurisdiction  of 
the  mayor  whether  he  shall  permit  the  case  to  be  tried  before  him  or 
in  his  court,  or  examine  the  case  in  hie  capacity  of  an  examining 
magistrate  and  discharge  the  accused,  or  bind  him  over  to  this  or 
the  probate  court,  as  he  may  deem  for  the  best  interest  of  the  public. 

Nor  was  the  mayor  in  error  in  refusing  the  demand  of  the  de- 
fendant below  that  he  be  tried  by  a  jury,  or  in  proceeding  to  trial 
and  final  judgment  without  one.  This  question  has  been  deter- 
mined by  the  Supreme  Court,  in  the  case  of  Inwood  v.  The  State, 
42  0.  S.,  186-190,  the  syllabus  of  which  is  as  follows : 

"A  statute  which  authorizes  a  penalty  by  fine  only,  upon  a  sum- 
mary conviction  under  a  police  regulation  or  of  on  immoral  practice 
prohibited  by  law,  although  imprisonment,  as  a  means  of  enforcing 
the  payment  of  the  fine  is  authorized,  is  not  in  conflict  with  either 
Section  5  or  10  of  Article  I  of  the  Constitution,  on  the  ground 
that  no  provision  is  made  for  a  trial  by  jury  in  suoh  cases.'* 

This  disposes  of  all  the  questions  presented  to  us,  and  holding  as 
we  have  already  indicated,  we  find  no  error  to  the  prejudice  of  the 
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defendant  below  apparent  from  the  record,  and  the  proceedings, 
judgment  aoid  sentence  below  is  aooordingly  affirmed,  the  plaintiff 
in  error  orderei  to  pay  the  costs  of  this  proceeding  in  error,  and  the 
case  lemanded  to  said  mayor  for  execution. 
Scott  c6  Peck  and  Oscar  C.  Beechler^  for  plaintiff  in  error, 
W.  B.  Whaler  and  Charles  A.  Bowersax^  for  the  State, 


QUESTIONS  ARISING  ON  TRIAL  UNDER  THE  BEAL  LAW. 

[Greene  County  Common  Pleas  Court.] 

William  Harlow  v.  The  State  op  Ohio,  and  John  B[rebs  v. 
The  State  of  Ohio. 

Decided,  October  19,  1903. 

Beal  Law — PresumptUm  (u  to  Oftense  Being  the  First — Keeping  Place 
Includes  Selling — AtJldavits  Sufflcient,  When— Motion  for  a  New 
Trial— In  Arrest  of  Judgment— Bill  of  Exceptions. 

L  Where  the  affidayits  upon  which  a  Beal  Law  prosecution  is  based 
do  not  show  that  the  offense  charged  was  a  third  or  subsequent 
offense,  there  is  a  presumption  that  it  was  the  first  offense,  and  it 
is  therefore  not  error  for  the  mayor  to  oyerrule  a  motion  for 
trial  before  a  Jury. 

2.  Nor  is  it  error  to  oyerrule  a  motion  to  require  the  State  to  elect 

on  which  of  the  two  charges  it  will  go  to  trial,  "the  selling  of 
intoxicating  liquors,"  or  "the  keeping  of  a  place  where  intoxi- 
cating liquors  are  sold,"  since  the  keeping  of  a  place  where  intoxi- 
cating liquors  are  sold  practically  inyolyes  the  selling  of 
intoxicating  liquors. 

3.  Affidayits  are  not  demurrable  which  allege  that  the  acts  complained 

of  were  then  and  there  prohibited  and  unlawful. 

4.  A  mayor  is  without  authority  to  grant  a  motion  for  a  new  trial 

in  the  case  of  one  conyicted  under  the  liquor  laws;  a  motion  for 
arrest  of  Judgment  must  be  made  before  judgment  is  rendered; 
and  after  the  rendition  of  Judgment  the  mayor  is  without  power 
to  fix  a  time  for  preparing,  or  allowing  or  signing  a  bill  of 
exceptions. 

SCROGGT,  J. 

These  two  cases  are  before  this  court  on  a  petition  in  error  from 
the  judcrment  of  the  mayor  of  the  village  of  Jamestown.     The 
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question  submitted  for  the  determination  is  sn'bstantially  the  same 
in  both  cases,  so  thot  a  determination  of  one  will  dispoee  of  the 
other. 

The  plaintiflEs  in  error  were  each  charged  "before  said  mayor  with 
a  violation  of  the  provisions  of  the  liquor  law,  commonly  known  as 
the  Beal  Law. 

In  the  Harlow  case  the  affidavit  charges  that  on  or  about  the  first 
day  of  September,  1902,  ini  the  city  of  Xenia,  Greene  county,  Ohio, 
one  William  Harlow,  not  being  then  and  there  a  regular  druggist, 
and  not  being  theni  and  there  a  manufacturer  of  intoxicating 
liquors,  did  then  and  there  sell  intoxicating  liquors  as  a  beverage, 
the  sale  of  said  intoxicating  liquors  as  a  beverage,  as  aforesaid,  by 
the  said  William  Harlow  being  then  and  there  prohibited  and  un- 
lawful and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  Said  affidavit  contains  a  further,  or  second  count, 
charging  that  on  or  about  the  18th  day  of  August,  A.  D.  1902,  and 
from  that  day  until  the  commencement  of  proceedings  herein,  to- 
wit,  on  the  5th  day  of  Septemiber,  A.  D.  1902,  at  the  said  county  of 
Greene,  in  the  state  of  Ohio,  in  the  city  of  Xenia,  one  William  Har- 
low was  and  has  been  unlawfully  the  keeper  of  a  place  where  intox- 
icating liquors  were  and  have  been  then  and  there  sold  by  ihe  said 
William  Harlow  in  violation  of  the  act  of  the  General  Assembly  of 
the  state  of  Ohio  in  reference  to  the  sale  of  intoxicating  liquors  ins 
the  state  of  Ohio,  passed  by  the  General  Assembly,  April  3,  1902 ; 
that  said  intoxicating  liquors  were  not  then  and  there  sold  by  a  reg- 
ular druggist,  and  that  said  intoxicating  liquors  were  not  then  and 
there  sold  by  a  manufacturer  of  intoxicating  liquors ;  that  the  keep- 
ing of  said  place,  as  aforesaid,  by  the  said  William  Harlow  was  then 
and  there  prohibited  and  unlawful,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

In  the  Krebs  case  the  affidavit  charges  that  on  or  about  the  3d 
day  of  January,  A.  D.,  1903,  in  the  city  of  Xenia,  Greene  county.. 
Ohio,  one  John  Krebs  did  then  and  there  sell  intoxicating  liquors 
to  be  used  as  a  beverage,  said  John  Krebs  not  then  and  there  being 
a  regular  druggist  nor  a  manufacturer  of  intoxicating  liquors  from 
the  raw  material ;  said  sale  being  prohibited  and  unlawful  and  con- 
tra r}^  to  the  statute  in  such  cases  made  and  provided. 

In  the  Harlow  case  there  are  seventeen  assignments  of  error  and 
in  the  Krebs  case  thirteeni,  covering  every  ground  for  which  a  new 
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trial  16  authorized  to  be  granted  in  criminal  cases  in  the  oonrt  of 
common  pleas,  and  including  others  not  specified. 

In  snch  case  there  was  a  motion  to  quash  the  affidavit,  a  plea  in 
abatement,  a  demurrer,  motion  for  a  new  trial,  and  motion  in 
arrest  of  judgment. 

There  was  also  in  each  case  a  bill  of  exceptions  taken,  or  what,  on 
its  face,  purports  to  be  a  bill  of  exceptions,  embodying  all  the  evi- 
dence oflEered  in  the  trial. 

In  the  Krebs  case  the  plea  in  abatement  was  filed  after  the  filing 
and  overruling  of  a  demurrer  to  tihe  affidavit.  By  filing  a  demur- 
rer the  right  to  file  a  plea  in  abatement  was  waived.  Revised  Stat- 
utes, Section  7253. 

Before  the  commencement  of  the  trial  in  each  case  there  was  a 
^  motion  made  to  allow  the  defendants  below,  plaintiffs  in  error, 
to  have  the  charges  against  them,  respectively,  tried  by  jury, 
which  was  denied,  and  to  which  action  of  the  mayor  the  de- 
fendants excepted. 

The  law  under  which  these  prosecutions  were  instituted  (95  0. 
L.,  88-89)  provides  that: 

"Whoever  violates  the  provisions  of  said  law  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  be  fined  not  more  than 
two  hundred  dollars  nor  less  than  fifty  dollars  for  the  first  offense, 
and  shall  for  the  second  offense  be  fined  not  more  than  five  hundred 
dollars  nor  lees  than  one  hundred  dollars,  and  for  any  subsequent 
offense  be  fined  not  less  than  two  hundred  dollars  and  be  im- 
prisoned not  more  than  sixty  days  and  not  less  than  ten  days.** 

On  behalf  of  the  plaintiffs  in  error  it  is  claimed  that  for  an 
offense  against  this  law  imprisonment  is  made  a  part  of  the  punish- 
ment, and,  therefore,  the  plaintiffs  in  error  are  enititled  to  trial  by 
jury.  But  imprisonment  is  not  a  part  of  the  prescribed  punish- 
ment for  either  the  first  or  second  offense.  It  is  only  where  a 
party  has  been  guilty  of  a  third  or  subsequeat  offense  that  impris- 
onment is  made  a  part  of  the  punishment.  So  far  as  the  affidavits 
in  these  cases  are  concerned,  there  is  nothing  to  show  that  the  of- 
fense charged  was  a  third  or  subsequent  offense.  Presumably,  it 
was  the  first  offense.  There  was,  therefore,  no  error  m  overruling 
the  motion  of  said  plaintiffs  in  error  to  allow  such  case  to  be  tried  by 
jury.  This  question  is  thoroughly  discussed  in  the  case  of  Ward 
V.  The  State  of  Ohio,  by  Judge  Coulfrap,  reported  in  the  5  Nisi 
Prius,  81  and  82. 
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In  the  Harlow  case  there  was  a  motion  made  to  require  the  State 
to  elect  on  which  of  two  charges  or  counts  in  the  affidavit  it  would 
rely — the  one  for  selling  intoxicating  liquors,  or  the  one  for  keep- 
ing a  place  where  intoxicating  liquors  are  sold. 

In  the  case  of  State  v.  Bailey,  50  0.  S.,  Bradbury,  C.  J.,  in  the 
opinion,  on  page  641,  after  reviewing  the  authorities  on  the  doctrine 
of  the  election  in  such  cases,  says: 

"The  law  permits  this  multiplication  of  the  counts  in  an  indict- 
ment, where  each  states,  however  with  variations  of  detail,  the  same 
offense,  to  prevent  that  failure  of  justice  which  might  follow,  if  the 
prosecution  sihould  be  confined  to  a  single  count,  and  the  proof 
should  vary  from  the  allegations  of  that  count  in  some  essential 
particular.  Upon  the  same  principle  it  would  seem  that  where  two 
similar,  and  closely  allied  offense©  arise  from  the  same  transactions, 
and  each  must  be  established,  if  at  all,  by  substantially  the  same  evi- 
dence, each  should  be  permitted  to  be  set  forth,  in  separate  counts 
in  the  same  indictment.^* 

The  case  of  Stockwell  v.  State,  27  0.  S.,  563,  is  not  in  conflict 
with  the  principle  of  the  case  in  50  0.  S. 

In  the  c^e  of  Bailey  v.  Staie,  4  0.  S.,  441,  it  was  held  that : 

"Several  distinct  offenses  may  be  joined  in  different  counts  of  the 
same  imdictment,  as  a  general  rule,  either  where  they  arise  out  of, 
and  are  connected  with,  the  same  transaction,  or  where  they  are 
connected,  by  the  same  subject  matter.** 

To  convict  the  plaintiff  in  error  with  being  a  keeper  of  a  place 
where  intoxicati'cjg  liquors  are  sold  necessarily  involves  practically 
all  the  charge  contained  in  the  first  count  of  the  affidavit,  viz.,  that 
intoxicating  liquors  were  unlawfully  sold.  There  was,  therefore, 
no  error  in  overruling  the  motion  to  require  the  State  to  elect  upon 
which  of  said  charges  it  would  proceed.  But  even  if  the  mayor  had 
erred  in  this  respect,  there  would  be  no  prejudicial  error  against 
Harlow,  because  the  mayor  found  him  to  'be  not  guilty  of  the  charge 
contained  in  the  first  count  of  the  affidavit. 

Without  referring  in  detail  to  the  several  grounds  set  forth 
in  the  motion  to  quash  the  indictment,  it  is  sufficient  to  say  that 
they  have  each  received  the  careful  consideration  of  the  court,  and 
I  find  no  error  to  the  prejudice  of  the  plaintiffs  in  error  by  the  ac- 
tioD]  of  the  ma}x>r  in  overruling  said  motions.  Xor  was  there  any 
error  in  the  ruling  of  the  mayor  in  sustaining  the  demurrer  to  the 
plea  in  abatement  in  the  Krebs  case. 
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It  is  claimed  that  the  mayor  ened  in  ovemiling  the  demurreiB 
to  the  affidavits  in  each  of  said  cases.  Neither  of  said  affidavits 
set  forth  the  facts  showing  that  the  required  number  of  electors 
in  the  municipal  corporation  petitioned  for  an  election ;  that  the 
election  was  held,  or  that  a  majority  voted  in  feivor  of  prohibiting 
the  sale,  as  provid^ed  for  in  the  Beal  Law.  But  Section  4364-20a 
provides  that: 

^^In  indictments,  affidavitiB,  or  informations  for  violations  of  said 
aofc  it  shall  not  be  necessary  to  set  forth  the  facts  showiiig  that  the 
reqtiired  number  of  electors  in  the  municipal  oorporationt  petitioned 
for  an  election;  that  the  election  was  held,  or  that  the  majority 
voted  in  favor  of  prohibiting  the  sale;  but  it  shall  be  sufficient  to 
state  that  the  act  complained  of  was  then  and  there  prohibited  and 
unlawful.*' 

In  the  cases  at  bar  the  affidavit  in  each  alleges  that  the  act  com- 
plained of  was  prohibited  and  unlawful.  There  was,  tfierefore,  no 
error  in  overruling  the  demurrer  to  said  affidavits. 

It  is  also  claimed  that  the  mayor  erred  in  overruling  the  motions 
for  new  trials.  If  there  is  any  authority  given  to  mayors  of  cities 
and  villages  to  grant  a  motion  for  a  new  trial  in  misdemeanor  cases 
for  a  violation  of  the  liquor  laws,  where  imprisonmeDt  is  not  a  part 
of  the  prescribed  pxmishment,  I  have  been  unable  to  find  it.  For 
the  violation  of  certain  statutes,  power  is  expressly  given  to  mayors 
and  justices  of  the  peace  to  grant  new  trials,  whioh  they  would  not 
have  but  for  the  express  provisions  granting  the  same.  Mayors  and 
justices  are  courts  of  limited  jurisdiicticni,  possessing  such  powers, 
aiDd  only  such,  as  are  expressly  conferred  by  statute.  In  the  cities 
having  a  police  court,  power  is  granted  to  the  police  judge  to  grant 
motions  for  a  new  trial,  but  such  power  is  confined  to  police  courts 
and  does  not  include  mayors  or  justices  of  the  peace. 

It  is  also  claimed  that  the  mayor  erred  in  overruling  the  motion 
for  a  new  trial  on  the  ground  that  the  judgment  and  finding  of 
the  mayor  was  against  and  unsupported  by  the  evidence.  If  it  is 
to  be  conceded  that  the  mayor  has  power  to  grant  motions  for  a  new 
trial  in  cases  of  violation  of  the  liquor  laws,  this  court  would  not  be 
authorized  to  reverse  the  judgment  of  the  mayor  on  the  ground  that 
said  judgment  was  against  or  unsupported  by  the  evidence  unless  all 
of  the  evidence  should  be  presented  to  this  court  by  a  bill  of  excep- 
tions taken  at  the  time  and  in  the  manner  provided  by  law;  and  the 
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question  ie,  whether  the  bills  of  exoefptions,  or  what  purports  to  be 
such^  ilk  the  causes  now  under  consideratioiDi,  ^vere  taken. 

In  the  Harlow  case  the  transcript  of  the  mayor  shows  that  the 
trial  vras  had  Septemly&r  15, 1902,  and  that  on  that  day  the  defend- 
ant was  found  ^Ity  in  manner  aiid  form  as  charged  in  the  second 
count  of  the  affidavit,  and  not  guilty  as  charged  in  the  first  count 
of  the  aflSdavit;  and  thaib  thereupon  the  defendant  was  or- 
dered and  adjudged  to  pay  a  fine  of  two  hundred  dollars  and  the 
costs  of  the  prosecution,  and  that  h€  stand  oommitted  to  the  work 
house  of  the  city  of  Xenia,  Ohixi,  until  the  amount  of  said  fines  and 
costs  be  paid.  Thereafter,  and  on  the  same  day,  the  plaintiff  in 
error  filed  his  motion  for  a  new  trial,  and  on  the  17th  day  of  Sep- 
tember the  same  was  overruled.  On.  the  17th  day  of  September 
the  defendant  filed  a  motion  in  arrest  of  judgment  and  the  same  was 
overruled,  and  that  thereupon  and  upon  defendant's  application, 
execution  of  sentence  was  suspended  for  ten  days  to  allow  the  de- 
fendant to  prepare  and  preeent  a  bill  of  exceptions,  which  time,  in 
the  language  of  the  transcript,  "is  allowed  for  that  purpose."  On 
the  24th  duy  of  September  Harlow  presented  to  the  court  his  said 
bill  of  exceptions,  whidi  was  then  allowed,  signed  and  sealed,  and 
ordered  to  be  filed  with  the  papers  and  pleadings  in  this  cause. 

In  the  Krebs  case  the  trial  was  had  on  the  17th  day  of  February, 
1903,  and  on  the  testimony  and  affidavit  che  defendant  vrsis  found 
guilty  as  charged  in  the  aflSdavit,  and  ordered  and  adjudged 
to  pay  a  fine  of  two  hundred  dollars  and  the  costs  of  prosecution, 
and  stand  committed  to  the  work  house  of  the  city  of  Xenia,  Ohio, 
until  said  fine  and  costs  should  be  paid.  Thereafter,  and  on  the 
same  day,  defendant  filed  his  motioni  for  a  new  trial,  and  on  that 
day  the  same  was  overruled.  Thereafter  the  defendant  filed  his  mo- 
tion in  arrest  of  judgment,  and  the  same  was  overruled.  And 
thereupon,  upon  defendant's  application,  execution  of  sentence  was 
suspended  for  a  period  of  ten  da}'B  to  allow  the  defendant  to  pre- 
pare and  present  a  bill  of  exceptions,  and  on  the  25th  day  of  Feb- 
ruary, 1903,  the  defendant  presented  his  bill  of  exceptions,  when 
the  same  was  allowed,  signed  and  sealed,  and  ordered  to  be  filed  with 
the  pleadings  and  other  papers  in  the  cause  herein,  aoul  to  be  made 
a  part  of  the  record. 

To  bring  upon  the  records,  grounds  for  motions  in  arrest  of 
judgment,  and  the  action  of  the  mayor  in  disposing  of  such  mo- 
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tiooB,  it  was  not'  necessary  to  have  a  bill  of  exceptions,  as  these  are 
matters  proper  to  be  regarded  and  whioh  are  shown  outaide  of 
ihebiU. 

Before  determining  whether  the  mayor  did  or  did  not  err  in  over- 
ruling the  motions  in  arrest  of  judgment,  it  is  necessary  to  determ- 
ine whether  such  motions  were  presented  within  the  time  author- 
ized by  law. 

In  the  case  of  Young  v.  State,  6  0.  S.,  435,  it  was  held  that  final 
judgment  pronounced  without  special  disposition  of  a  motion  in  ar- 
rest of  judgment  was  not  error. 

Section  7354,  R,  S.,  provides  that — 

"No  judgment  shall  be  arrested  for  a  defect  in  form,  nor  shall 
any  motion  in  arrest  of  judgment  be  made  after  three  days  after 
the  verdict  is  rendered.'* 

In  1  Chitty's  Criminal  Law,  665,  it  is  said : 

*1n  the  absence  of  statute,  motion  in  arrest  of  judgment  should 
be  made,  if  at  all,  before  the  expiration  of  the  term  at  which  the 
trial  was  had,  amd  before  sentence.'* 

Walker,  on  his  work  on  Americaai  Law,  Section  773,  says : 

"The  motion  in  arrest  of  judgment  must  be  founded  on  some 
substantial  error  apparent  on  the  record,**  and,  "should  be  made 
before  sentence  is  pronounced.'* 

Bishop,  in  his  work  on  Criminal  Procedure,  Section  852,  says: 

"The  defendant  may  move  at  any  time  in  arrest  of  judgment,  be- 
fore the  sentence  is  actually  pronounced,  *  *  *  but  if  the  sentence 
is  once  pronounced,  though  before  the  actual  entry  of  the  judgment, 
the  courts  are  not  bound  to  attend  at  all  to  a  motion  of  this  nature, 
even  though  a  formal  error  should  be  ddscovered,  sufficient  to  reverse 
the  proceedings,  but  the  defendant  is  left  to  his  writ  of  error.** 

And  on  page  855,  a  form  for  a  motion  in  arrest  is  given. 

In  the  case  of  State  v.  O'Neil,  66  Vt.,  356,  the  court  says : 

*'A  motion  in  arrest  of  judgment  must  necessarily  be  filed  before 
jiidgment.** 

And  in  the  case  of  Perry  et  al  v.  The  People,  14  111.,  497,  it  was 
held  that  a  motion  in  arrest  comes  too  late  after  sentence.  And  in 
the  opinion,  on  page  499,  Scates,  J.,  says : 

/*A  motion  in  arrest  comes  too  late  after  sentence;  nor  would  it 
lie  after  being  given,  or  prevent  the  rendition  of  an  illegal  or 
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erroDeous  sentence  or  judgment.  It  is  an  appeal  to  the  law,  upon 
the  record  of  facts,  upon  which  the  court  is  asked  to  pews  sentence 
or  proniounce  judgment.  The  motion  is  in  the  nature  of  a  demur- 
rer to  the  facts  of  the  whole  case  and  pleadings  presented  by  the 
record,  for  want  of  some  essential  without  which  a  sentence  or  judg- 
ment thereom  becomes  erroneous.  But  it  does  not  reach  the  sen- 
tence or  judgment'  itself.  If  that  be  erroneous,  it  is  objected  to  by 
an  assignment  of  errors." 

In  the  Ency.  of  PL  and  Pr.,  Vol.  2,  page  817,  it  is  said : 

'^In  order  to  save  any  question  by  a  motion  in  arrest  it  must  al- 
ways be  made  before  judgment  is  rendered." 

And  in  a  note  cites  numerous  cases  in  support  of  the  text. 

That  a  motion  in  arrest  of  judgment  must  be  made  before  judg- 
ment is  rendered  is  too  well  settled  to  require  the  citation  of 
further  authorities.     They  are  numereus  and  all  to  the  same  eflfect. 

Council  for  plaintiffs  in  errer  claim  that  the  ma}^r  erred  in  pass- 
ing judgment'  and  sentences  immediately  after  the  close  of  the 
trial,  and  without  giving  them,  or  either  of  them,  an  opportunity 
to  say  anything  or  to  show  the  c^urt  why  judgment  should  not  be 
pronounced  against  them. 

In  the  case  of  Carper  v.  The  State,  27  0.  S.,  573,  it  was  held, 
quoting  f rem  the  fourth  paragrapih  of  the  syllabus : 

"When  the  record  does  not  show  that  after  a  plea  of  guilty  and 
before  sentence  the  court  asked  him  if  he  had  anything  to  say  why 
judgment  should  not  be  prenounced  against  him,  as  required  by 
Section  169  of  the  Criminal  Code,  this  court  in  the  absence  of  a  bill 
of  exceptions  showing  the  contrary,  will  presume  that  the  question 
was  asked.*^ 

And  in  the  case  of  Bartlett  v.  The  State,  28  0.  S.  679,  it 
held,  quoting  from  the  fifth  paragraph  of  the  syllabus : 

"When  it  is  objected  on  the  verdict  of  the  jury,  and  asking  them 
whether  they  had  anything  to  say  why  judgment  should  not  be  pro- 
nounced, that  record  must  show  affirmatively  that  the  oouri;  omitted 
this  duty.  If  the  bill  of  exceptions  is  silent  upon  this  subject,  it 
will  be  presumed  that  the  court  did  what  the  law  directs  it  should 
do.'^ 

In  the  case  of  Bond  v.  The  State,  23  0.  S.,  350,  it  was  held  that 
where  the  record  shows  that'  the  court  before  passing  sentence  upon 
the  defendant,  infonned  him  of  the  fact  that  a  verdict  of  guilty  had 
been  found  against  him,  as  required  by  the  Criminal  Code 766  0. 
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L.,  313,  Sec.  169),  in  the  absence  of  the  hill  of  exceptions  showing 
the  contrary,  the  fact  that  such  information  was  bo  given  will  be 
presnined.  There  is  nothing  in  the  record  in  this  case  to  negative 
the  idea  that  the  mayor  performed  his  duty  in  this  respect. 

Were  the  bills  of  excepticms  in  those  cases  taken  in  the  manner 
and  within  the  time  provided  by  law? 

Section  6565,  R.  S.,  as  amended  April  10,  1903  (0.  K,  Vol.  95, 
page  121),  regulating  the  manner  of  taking  bills  of  exceptions  be- 
fore justices  of  the  peace,  mayors,  and  police  judges,  provides  that — 

"The  party  excepting  to  the  decision  must  except  at  the  time  the 
decision  is  made,  and  time  shall  be  given  to  reduce  the  exception  tb 
writing,  but  not  more  than  ten  days  nor  less  than  five  days  *  *  * 
from  the  date  on  which  the  decision  of  the  mayor  is  rendered.'* 

A  transcript'  of  the  record  falls  to  show  that  any  bill  of  excep- 
tions was  taken  to  any  decision  of  the  mayor  at  the  time  the  same 
was  made,  or  at  any  other  time  during  the  trial  of  the  case.  The 
only  exception  shown  by  the  transcript  was  to  the  mayor's  judgment 
and  finding  of  the  cause  on  its  merits. 

There  is  no  authority  for  this  court  to  review,  or  reverse,  the 
judgment  of  the  mayor  on  the  ground  that  it  is  against  the  weight 
of  the  evidence.  It  is  only  where  there  is  no  evidence  tending  to 
support  the  judgment  that  this  court  can  reverse  such  judgment, 
and  the  only  way  to  bring  before  this  court  the  rulings  and  decision 
of  the  mayor  on  questions  of  law  is  by  a  bill  of  exceptions  taken  in 
the  manner  provided  by  Section  6565,  R  S.  Xo  bill  of  exceptions 
was  taken,  as  appears  from  the  transcript  of  the  mayor,  during  the 
progress  of  the  trial,  to  the  decisions  of  the  mayor,  nor  was  any  re- 
quest then  made  for  time  in  which  to  prepare  the  bill  of  exceptions. 

The  decision  in  the  case  of  Kline  v.  Wynne  et  al,  10  0.  S.,  223, 
relates  to  a  court  of  general  jurisdiction. 

The  request  for  time  in  which  to  prepare  the  biU,  shown  by  the 
record  in  the  case  at  bar,  was  made  after  the  mayor  had  rendered  his 
judgment.  When  the  mayor  rendered  his  decision — ^his  judgment 
— on  the  merits,  his  power  to  act  judicially  ended.  The  only  power 
he  possessed  thereafter  was  to  perform  such  ministerial  acts  only 
as  the  law  authorized  him  to  perform. 

In  the  case  of  Fairchild  v.  Keith,  29  0.  S.,  56,  it  was  held  that  the 
judicial  action  of  a  justice  of  the  peace  was  complete  when  he  had 
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considered  and  determiTped  upon  the  judgment  to  be  rendered.  The 
case  of  Dunlap  v.  Robinson,  Administraior,  12  0.  S.,  is  also  in  point. 
The  act  of  fixing  a  time  within  whidi  the  bill  of  exceptions  Aould 
be  reduced  to  writing,  sealed  and  signed,  is  a  judicial  and  not  a  min- 
isterial act,  because  it  is  left  to  the  judgment  and  discretion  of  the 
justice,  within  certain  limits,  to  determine  when  the  bill  shall  be 
redhiced  to  writing,  sealed,  allowed  and  signed.  {Place  v.  Taylor  et 
ai,  22  0.  S.,  322;  Truman  v.  Walton,  59  0.  S.,  517). 

By  the  express  provision  of  Section  6565,  R.  S.,  the  time  withia 
which  a  party  shall  reduce  his  bill  of  exceptions  to  writing,  and  have 
the  same  presented  for  allowance,  signing,  etc.,  is  left,  within  cer- 
tain limits,  to  the  judgment  and  discretion  of  the  mayor,  and  his 
act  in  fixing  such  time  was,  therefore,  judicial,  and  his  power  in 
that  respect  ended  when  the  judgment  on  the  merits  of  the  case  was 
rendered^ 

From  these  authorities  it  is  clear  that  the  bills  of  exceptions  were 
not  presented  within  the  proper  time ;  that  after  the  rendition  of  the 
judgment  of  the  mayor  he  had  no  power  to  fix  a  time  for  preparing 
nor  for  allowing  and  signing  the  same. 

There  are  other  assignments  of  error,  all  of  which  have  been  care- 
fully considered,  but  upon  the  whole  record — ^that  is,  the  record 
which  this  court  is  authorized  to  consider — I  find  no  prejudicial 
error.  The  judgment  of  the  mayor  in  each  of  said  cases  is,  there- 
fore, aflBimed. 

H,  C.  Armstrong  and  Sprigg  &  Fitzgerald,  for  plaintiffs  in 
error, 

M.  R.  Snodgrass  and  C.  F.  Howard,  Prosecuting  Attorney,  for 
the  State. 
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INCORPORATED  COMPANY  LIABLE  TO  INDICTMENT  POR. 
SELUNC  INTOXICATINC  UQUOILS. 

[Lawrence  County  Common  Pleas  Court.] 

State  of  Ohio  v.  The  Leo  Ebert  Brewing  Company  et  al. 

Decided,  November  11,  1903. 

Corporations — lAahle  to  Indictment  for  What  Offenses — Requisite  In- 
tention of — Punishable  for   Selling  Intoxicating  Liquors. 

An  Incorporated  company  Is  liable  to  Indictment  in  the  state  of 
Ohio  for  those  offenses  where  the  only  requisite  intention  ts  an 
intention  to  do  the  act  which  the  statute  prohibits. 

Collins,  J. 

The  madn  question  prwenitted  by  the  demurrer  to  this  indict- 
ment, whioh  char^  an  uoiiawful  sale  of  intox?cating  liquor,  is  as 
to  whether  an  incorporated  company  is  indictable  under  the  laws 
of  the  state  of  Ohio,  it  being  strongly  contended  by  counsel  for 
the  defendant  that  for  various  reasons  such  indictment  will  not  lie, 
principally  because  the  Legislature  has  used  terms  which  apply 
aptly  to  natural  persons  rather  than  artificial  ones,  and  because  it  is 
doubtful  whether  a  corporation  as  a  legal  entity  can  oommit  an 
offense. 

The  statute  wMch  provides  what  meaning  shall  be  given  to 
certain  words  and  phrases  in  interpretation  of  part  fourth  of  the 
Bevised  Statutes,  does  not  help  to  determine  this  question,  because 
it  merely  provides  that'  the  word  person  shall  include  corporation 
when  the  corporation  is  the  owner  of  property  which  is  the  subject 
of  offense. 

Judge  Welch,  in  asi  early  case  (24th  Ohio  State,  611),  holds 
that  a  corporation  is  not  indictable  for  nuisance,  because  the 
statutes  prohibiting  the  offense  at  that  time  used  the  word  person, 
and  for  the  further  reason  that  there  was  no  provision  for  criminal 
process  by  which  a  corporation  could  be  brought  into  court  to 
answer  to  the  indictment.  I  am  also  reminded  of  the  fact  that 
the  Legislature  has,  since  the  decision  just  alluded  to,  passed  an 
act  rendering  a  corporsition  liable  to  indictment  for  nuisance,  and 
it  is  argued  that  the  Legislature  in  passing  that  act  indicated  the 
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purpose  not  to  hold  corporations  indiobable  for  other  offenses; 
that*  if  thait  was  so  infbended  it  -would  have  been  so  enacted.  But 
upon  this  proposition  it  must  not  be  forgotten  that  the  Legislature 
has  enacted  and  incorporated  into  the  criminal  code  of  procedure 
a  provision  for  summoning  corporations  when  indicted. 
Section  7231  reads: 

"Whea  an  indiotment  is  presented  against  a  corporation,  a 
summons  commainding  the  sheriff  to  notify  the  accused  thereof, 
and  returnable  on  the  seventh  day  after  its  date,  shall  issue  on 
the  precipe  of  the  prosecuting  attorney ;  and  the  co(rpoiution  may 
appear  by  one  of  its  oflfioers,  or  by  counsel,  and  answer  to  the  indict- 
ment by  motion,  demurrer  or  plea.'' 

Tftiis  statute  no  doubt  passed  upon  -tfie  assumption  that  oorpo- 
lations  were  indictable.  It  has  long  been  settled  law  that  a 
corporution  is  civilly  answerable  for  certain  torts  committed  by  its 
ofiBcers,  including  even  a  malicious  libel,  although,  as  this  might 
well  be  said,  that  an  intention  is  an  element. 

It  does  not  follow  to  my  mind  that  because  the  LegislatuTe  in 
enacting  criminal  statutes  used  personal  pronouns^  that  they  there- 
fore intended  only  natural  persons  to  be  amenable  in  criminal  pro- 
cedure; in  fact,  in  view  of  the  prevalence  of  corporations,  under 
present  conditions,  almost  every  branch  of  business  (now  being  trans- 
acted by  them,  it  would  seem  strange,  and  hardly  logical,  to  at- 
tribute to  a  Legislature  a  purpose  to  make  an  act  unlawful  when 
committed  by  a  natural  person,  and  not  unlawful  when  done  by 
the  officers  or  agents  of  a  number  of  persons  who  had  become  in- 
corporated under  the  laws  of  the  state.  And  it  seems  to  me  that 
the  much  more  reasonable  view  is,  that  when  acts  of  a  corporation 
come  within  the  spirit  and  puTpoee  of  a  criminal  starfnite,  they  ehould 
also  be  held  to  be  within  the  letter,  unless  there  is  something  in 
the  gtatuite  indicating  the  contrary  intention. 

We  are  not,  however,  without  authority  upon  the  question.  A 
late  decisdon  in  the  United  States  District  Court,  N.  D.,  California 
(United  States  v.  John  Kelso  Company,  reported  in  Federal  Be- 
porter,  Vol.  86,  p.  304),  De  Haven,  District  Judge,  discusses  quite 
freely  the  question,  and  comes  to  the  conclusion  thait  for  a  large 
class  of  crimes,  at  least,  <a  corporation  is  indictable,  although  the 
statute  in  terms  may  only  apply  to  persons.    With  the  reasoning 
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of  this  diecisioB^  I  earn  entirely  satisfied  and  believe  tbat  it  is  dis- 
positive of  this  case.  The  learned  judge  says,  after  quoting  the 
statute  whdch  makes  it  unlawful  for  a  contractor  or  sub-contractor 
to  require  or  permit  a  laborer  tt)  work  more  than  eight  houre  a  day : 

"The  rules  of  evidence  in  relation  to  the  manner  of  proving 
the  fact  of  intention  are  necessarily  the  same  in  a  criminal  as  in 
a  civil  case,  and  the  same  evidence^  which  in  a  civil  case  would  be 
sufficient  to  prove  a  specific  or  malicious  intention  upon  the  part 
of  a  corporation  defendant,  would  be  sufficient  to  show  a  like 
intention  upon  the  part  of  a  corporation  charged  criminally  with 
the  doing  of  an  act  prahiibited  by  the  law.  Of  course,  there  are 
certain  crimes  of  which  a  corporation  can  not  be  guilty,  as,  for 
instance,  bigamy,  etc.  Crimes  like  these  just  mentioned  can  only 
be  committed  by  natural  persons,  and  statutes  in  relation  thereto 
are  for  this  reason  never  construed  as  referring  to  corporations; 
but  when  a  statute  in  general  terms  prohibits  the  doing  of  an 
act  which  can  be  performed  by  a  corporation!,  and  does  not  expressly 
exempt  such  corporations  from  its  provisions,  there  is  no  reason 
why  such  statute  should  be  construed  as  not  applying  to  them,  when 
the  punishment  provided  for  its  infraction  is  one  that  can  be 
inflicted  upon  a  corporation,  as,  for  instance,  a  fine.  In  the  act 
of  Congress  now  under  consideration,  it  is  made  an  offense  for 
any  contractor  whose  duty  it  shall  be  to  employ,  direct,  or  control 
any  laborer  employed  upon  any  of  the  public  works  of  the  United 
States,  to  require  or  permit  such  laborer  to  work  more  than  eight 
hours  in  any  calendar  day.  A  corporation  may  be  a  contractor  or 
sub-contracfor  in  carrying  on  public  works  of  the  United  States, 
and  as  such  it  has  the  power  or  capacity  to  violate  this  provision 
of  the  law.  Corporations  are,  therefore,  within  the  letter,  and  as 
it  is  as  much  against  the  policy  of  the  law  for  a  corporation  to 
violate  these  previsions  as  for  a  natural  person  so  to  do,  they  are 
also  within  the  spirit  of  this  statute,  and  no  reason  is  perceived 
why  a  corporation  whdch  does  the  prohibited  act  should  be  exempt 
from  the  punishment  prescribed  therefor.  If  the  law  should 
receive  the  construction  contended  for  by  the  defendant,  the  result 
would  be  that  a  corporation,  in  contracting  for  the  doing  of  any 
public  work,  would  be  given  a  privilege  denied  a  natural  person. 
Such  an  intention  should  not  be  imputed  to  Congress,  unless  its 
language  will  admit  of  no  other  interpretation.'' 

It  seems  to  me  the  reasoning  of  this  case  applies  forcibly  to  the 
one  in  hand.  A  corporation  is  without  question  capable  of  making 
a  sale  of  liquor,  and  entirely  capable  of  doing  the  acts  prehihited 
in  that  behalf  by  the  statuta    And  as  is  said  by  the  learned  judge 
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just  quoted,  there  ought  not  to  be  attributed  to  the  Legislature  a 
purpose  to  pumsh  the  act  when  kione  by  a  natural  person  and  over- 
look the  same  act  when  comanitted  by  an  artificial  person.  The 
offense  as  here  charged  involves  the  act  which  a  corporation  is 
entirely  capable  of  doing,  and  is  punishable  by  a  penalty,  to-wit,  a 
fine,  which  may  readily  be  inflicted  upon  a  corpora^tion. 

The  demurrer  to  the  indictment  is  overruled. 

E,  E.  Com,  Prosecuting  Attorney,  for  the  State. 

C.  E.  Belcher,  for  defendants. 


RES<H.imON  OF  COUNCIL  NE£D  NOT  BE  R£AD  ON  DIPFSRENT 

DAYS. 

[Probate  Court  of  Hamilton  County.] 

Kumpf  v.  Village  of  Delhi  et  al. 

Decided,  July  28,  1902. 

The  three  readings  of  the  resolution  of  council  prohibiting  the  sale 
or  the  keeping  of  a  place  where  intoxicating  liquors  are  sold, 
under  the  Beal  Law,  need  not  be  on  three  different  days. 

McNeill,  J. 

In  an  oral  decision  in  this  case,  Judge  McNeill  held  it  is  not 
necessary  that  the  three  readings  of  the  resolution  of  council, 
ordering  an  election  under  the  Beal  Law,  be  had  am  three  difiEeient 
days.  This  conclusion  was  reached  from  the  fact  that  the  law  so 
far  as  council  is  concerned  is  mandatory,  and  there  being  no  discre- 
tion for  council  to  exercise,  the  reason  for  the  readings  on  difiEerent 
days  no  longer  obtains.  Moreover,  should  the  resolution  be  left 
to  its  regular  course,  bringing  the  readings  one  week  apart,  the  time 
consumed  with  the  preliminaries  of  the  election  would  be  thirty- 
five  days,  while  tliirty  days  is  all  that  is  allowed  under  the  law. 
This  would  render  the  law  nugatory  unless  the  action  of  council 
were  hastened  in  the  manner  wliich  was  done  in  this  case. 

Vv.  Vf\  Pease,  for  the  plaintiff. 

Nelson  Sayler,  for  the  village. 
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TITLE  TO  RAILROAD  EASEMENT  TILLED  BY  ADJOININC  OWNER. 
FOR  MORE  THAN  TWENTY-ONE  YEARS. 

[Comman  Pleas  Court  of  Auglaize  County.] 

Joseph  Happ  et  al  v.  The  Dayton  &  Michigan  R.  R.  Co.  et  al. 

Decided,  September,  1903. 

Title—By  Adverse  PosaeaHon — Of  a  Railroad  Easement — What  Consti- 
tutea  Notice  of  Claim  of  Title — Naked  Poaaeaaion — Tilling  of  the 
Soil — Temporary  Improvements — Possession,  Whether  Permissive 
or  Hostile — Wheri  the  Statute  Begins  to  Run, 

1.  The  holding  in  Day  v.  Railroad,  41  O.  S.,  392,  relating  to  the  extent 

of  a  railroad  right  of  way,  can  not  operate  to  divest  an  innocent 
purchaser  of  title  to  land  conveyed  by  metes  and  bounds  or  other 
specific  description,  when  the  conveyance  does  not  infringe  on  the 
railroad  company's  then  apparent  necessities,  and  its  title  is  based 
upon  a  release  which  was  not  filed  for  record  until  forty  years 
after  the  strip  In  question  was  conveyed  to  plaintiff's  grantor. 

2.  Possession  for  more  than  twenty-one  years  of  a  strip  of  ground 

belonging  to  a  railroad  easement,  does  not  become  hostile  and 
adverse  by  the  raising  of  vegetables  or  the  gathering  of  apples 
thereon  or  the  occasional  repair  of  the  fence  enclosing  the  strip, 
where  it  appears  that  the  original  construction  of  the  fence  and 
use  of  the  ground  was  permissive  on  the  part  of  the  company, 
until  such  time  as  Its  easement  should  be  needed  for  railroad 
purposes. 

Mathers,  J. 

Jury  waived ;  trial  to  court. 

There  can  be  no  doubt  as  to  plaintifEB*  title  to  that  part  of  lot  359 
(old  No.  390),  covered  by  the  defendant  railroad  compan/s  re- 
lease. Smith  executed  this  reilease  March  3,  1854.  It  was  not 
filed  for  record  until  October  13,  1896,  forty-two  years  afterwaid. 
The  statute  in  force  at  the  time  of  its  execution  expressly  provided 
that  instruments  conveying  or  affecting  title  to  real  estate  should  be 
deemed  fraudulent  as  to  subsequent  bona  fide  purchasers  unless  re- 
corded within  six  months.  Plaintiffs'  grantor  obtained  title  to  lot  359 
from  Smith  on  February  18,  1856,  and  had  his  deed  recorded  with- 
in the  time  prescribed  by  Iww.     So  fax  as  appears  from  the  evi- 
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dence  he  had  no  express  or  conetructive  notice  of  Smithes  prior 
grant  ot  part  of  lot  359  to  the  railrcxul  compaiiy.  It  ivas  not  in 
the  actual  poeses&ion,  pedis  possemo,  of  more  ground  than  lay  west 
of  the  old  fence  which  was  torn  dowm  by  Joseph  Happ  in  1891. 
The  decision  in  Day,  'Williams  &  Co.  v.  Railroad  Company,  41  0. 
S.,  392^  citdd  by  defendant^  relating  to  the  extent  of  a  railroad  right 
of  way,  can  not  operate  to  divest  an  innocent  purchaser  of  title  to 
land,  conveyed  by  metes  and  'bounds  or  other  specific  description, 
when  the  conveyamce  does  not  infringe  on  the  railroad  company's 
then  apparent  necessities.  In  other  words,  it  is  not  a  necessary 
implication  from  that  decision  that  a  right  of  way  must  be  one 
hundred  feet  or  any  other  number  of  feet  in  widtii.  As  the  de- 
fendant' railroad  companry,  in  the  case  at  bar,  was  maintaining  and 
operating  its  road,  at  the  time  of  the  purchase  by  plaintiffs'  vendor, 
without  using  this  twenty-foot  strip  and  without  any  then  apparent 
necessity  for  its  future  use,  it  can  not  be  held  that  he  found  the  de- 
fendant railroad  companiy  in  possession  of  part  of  lot  359  when 
he  bonght  it.  McKenzie  v.  PerrUl,  15  0.  S.,  162,  and  Williams 
V.  Sprigg,  6  lb.,  585,  dted  by  defendant,  do  not,  therefore,  apply. 
The  diflBcult  question  in  this  case  is  as  to  pJaintifiEs'  claim  to  the 
twenty-foot  strip  lying  outside  of  lot  359  and  inside  and  through 
lot  358.  Couneel  for  defendant  are  mistaken  when  they  say  that 
plaintiflEs,  in  their  petition,  do  not  claim  anything  outside  lot  359. 
An  examination  of  the  petition  will  disclose  that  they  assert  title  to 
so  much  of  lot  358  as  constitutes  a  strip  twenty  feet  wide,  west 
of,  parallel  with,  and  immediately  adjoining  defendant  railroad 
company^s  new  fence  erected  in  1896.  Plaintiffs  claim  title  to  this 
strip  by  prescription  only,  for  it  was  never  conveyed  to  them  nor 
their  ancestor  or  his  vendors.  Caspar  Smith,  the  common  source 
of  title,  did  convey  or  release  to  the  railroad  company  this  strip  of 
land  through  lot  358.  The  question  is,  did  the  railroad  company 
lose  title  to  this  strip  by  the  adverse  possession  of  plaintiffs  and 
their  antecedents  in  title  or  possession?  Adtoittedly  they  entered 
on  this  strip  without  color  of  title.  And  while  color  of  title  is  not 
necessary  to  obtain  title  by  adverse  possession  (Lessee  of  Paine  v. 
Skinner,  8  0.,  167;  Yetzer  v.  Thoman,  17  0.  S.,  130;  McNeely  v. 
Langan,  22  0.  S.,  32),  yet  one  having  no  title  or  color  of  title 
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must  present  most  unequivocal  evidence  of  bis  intention  to  hold  by 
adverse  possession  (City  of  St  Lovia  v.  Oorma/ru,  29  Mo.,  593 ;  s.  c, 
77  Am.  Decns.,  586).  Does  the  evidence  show  a  title,  by  adverse 
possession,  in  the  plaintiffs? 

From  the  proofs  and  admissions  offered  and  made,  and  the  pre* 
sumptions  arising  therefrom,  it  appears  that  Caspar  Smith  owned 
lots  358  and  359  on  March  3, 1854,  at  which  time  he  released  to  the 
Daytx>n  &  Michigan  Railroad  Company,  for  a  railroad  right  of  way^ 
a  strip  100  feet  wide  through  them,  aaid  that  he  retained  the  fee 
in  these  lots  until,  on  February  18, 1856,  he  conveyed  the  fee  in  lot 
359  to  Dr.  Oottefrey,  retaining  the  fee  in  lot  358.  Sometime  be- 
tween March  3,  1854,  and  the  year  1862,  a  fence  wa^  constructed 
practically  paimllel  with  and  on  the  east  side  of  the  railroad.  This 
fence  remained  there,  gradually  falling  into  decay,  until  1891, 
when  Joseph  Happ,  one  of  the  plaintiffs,  removed  what  was  left 
of  it  (B.  E.,  p.  8).  The  proof  is  absolutely  silent  as  to  who  built 
this  fence  or  when  it  was  built.  Dr.  Berlin  testified  that  it  was 
there  when  he  moved  to  Wapakoneta  forty-one  years  «igo,  and  that 
Dr.  Grottefrey  lived  there  then,  presumably  on  lot  359,  for  that 
was  the  only  land  he  got  title  to  and  there  is  no  evidence  of  any 
building  on  lot  358  at  any  time.  The  proof  shows  that  Frank 
Happ,  the  ancestor  of  plaintifBs  and  under  whom  they  claim,  ob- 
tained a  conveyance  of  lot  359  on  July  5, 1867 ;  and  that  from  then 
until  defendant  erected  its  new  fence  in  1896,  the  Happs  cul- 
tivated a  part  of  this  twenty-foot  strip  in  controversy.  There  is 
no  doubt  but  that  they  have  been  in  the  open  possession  of  this 
strip  for  more  than  twenty-one  years,  but  the  question  is  as  to  the 
character  of  that  possesBioai,  whether  hostile  and  adverse  to  the 
title  of  defendants  or  in  subordination  thereto. 

From  all  that  appears  in  evidence,  the  Happs  went  into  posses- 
sion of  this  strip  and  continued  therein  just  as  thedr  predecessors 
in  title  had  done.  Neither  plaintiffs  nor  their  ancestor  ever  made 
any  claim  of  title,  nor  ever  did  anything  indicating  their  possession 
to  be  /.ostile  and  adverse  to  the  title  of  the  railroad  company,  un- 
less the  raising  of  vegetables  on  the  disputed  strip,  cr  the  gathering 
of  apples,  in  common  with  the  boys  of  the  neighborhood,  from  the 
tree  standing  on  the  southerly  part  of  the  strip,  can  be  said  to  in- 
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dicate  an  adverse,  or  hostile,  possession ;  for,  while  Miss  Happ  tes- 
tified that  her  father  occasionally  repaired  liie  f eaice,  it  satisfactorily 
appears  that  they  found  ttie  fence  already  there  and  did  not  renew 
it,  by  putting  in  posts  and  such  permanent  repairs,  but  suffered  it 
to  fall  down  and  finally  to  disappear  in  1891.  Plaintiffs  introduced 
some  evidence  to  the  effect  that  their  ancestor,  when  the  railroad 
ooonpany  was  building  the  new  fence,  protested,  and  that  one  of 
plaintiffs — Miss  Happ — also  protested.  She  said,  on  this  point, 
'1  said  I  didn't  intend  to  have  that  fence  in  front  of  our  house, 
and.  my  father  said  so  also.'*  This  protest  was  against  the  building 
of  a  fence  at  all,  and  not  against  its  location  on  any  particular  line. 
It  does  not  sfhow  an  invasion  by  the  railroad  company  of  any  ground 
claimed  by  plaintiffs  or  plaintiffis*  ancestor,  and  the  latter  did  not 
thereby  point  out  w^hat  he  daimed  his  lot  was ;  so  that,  as  a  state- 
ment by  one  in  possession  as  to  the  extent  of  his  boundaries,  it 
fails  to  prove  anything.  The  house  then  occupied  by  plaintiffs' 
ancestor  fronted  on  the  railroad,  and  the  construction  of  the  kind 
of  fence  built  by  the  railroad  company  would  obstruct  the  view  from 
that  lot,  as  well  as  ingress  and  egress  to  and  from  it  in  that 
direction,  and  it  is  inferable  from  the  evidence,  especially  of 
Dr.  Berlin,  that  the  railroad  was  not  uncommonly  used  as  a 
thoroughfare  by  pedestrians.  In  fact,  it  is  a  matter  of  common 
knowledge  that  railroads  in  municipalities  are  frequently  so  usei 
For  the  preceding  five  years  there  had  been  no  fence  at  all  between 
the  railroad  and  the  hous^,  and  prior  to  that  period  the  fence  that 
was  there  was  falling  to  pieces,  having  openings  in  it  which  made 
it  useless  to  turn  stock  or  keep  out  intruders.  Indeed,  had  Frank 
Happ  really  claimed  this  part  of  lot  358  as  his  own,  it  would  have 
been  natural  for  him,  in  such  circumstances  of  invasion  of  a  right, 
to  have  more  vigorously  protested  against  the  location  of  the  fence 
and  to  have  said  something  as  to  the  location  of  his  claimed 
boundary. 

Mere  naked  possession,  no  matter  how  long,  without  a  claim  of 
right,  never  ripens  into  a  good  title,  but  is  regarded  as  being  held 
for  the  true  owner  (Creekmur  v.  Creehmur,  75  Va.,  130;  Maple 
V.  Stevenson,  122  Ind.,  368).  In  Smith  v.  Burtis,  9  Johns.,  180, 
the  court  said : 
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"The  possession  for  ever  so  long  a  time,  stripped  of  the  circnm- 
staaioe  that  it  is  unaoeompanied  with  the  claim  of  the  entire  title, 
will  not  amount  to  an  adverse  possession  barring  those  who  have 
the  real  and  legitimate  title." 

In  Dietrich  v.  Noel,  42  0.  S.,  18,  21,  our  Supreme  Couri;  said : 

"The  very  essence  of  an  adverse  possession  is,  that  the  holder 
of  it  claims  the  right  to  his  possession,  not  u^nder,  but  in  opposi- 
tion to  the  title  to  which  his  possession  is  alleged  to  be  adverse." 

But  a  verbal  assertion  of  claim  is  not  essential,  if  all  claimants 
acts  indicate  ownership  (1  A.  &  E.  Ency.  Law,  797,  2d  edition). 

Are  the  acts  of  the  plaintiffs  and  the  antecedent  owners  of  title 
to  lot  359  and  possessors  of  the  strip  in  question,  hostile  to  the  title 
of  the  railroad  company  and  inconsistent  therewith  ?  I  think  not. 
Caspar  Smith  released  to  the  railroad  company  a  right  of  way  only. 
He  did  not  convey  the  fee.  It  remained  in  him,  and  so  far  as 
appears,  is  still  in  him  or  his  heirs,  or  the  plaintiffs  herein  by 
adverse  possession  as  against  Smith.  Retaining  the  fee  to  the  land, 
he  might  haTC  used  it  in  any  way  not  inconsistent  with  its  legitimate 
use  by  the  railroad  company  for  railroad  purposes.  In  Railway 
Co,  V.  Allen,  22  Kans.,  285,  it  was  held  that  inclosure  and  cultiva- 
tion by  adjoining  land  owners  of  a  railroad  right  of  way  was  not 
decisive  of  their  adverse  possession,  as  they  owned  the  fee  and 
might  use  the  land  in  any  way  not  inconsistent  with  its  use  by  the 
railway  company.  As  was  said  in  that  case,  so  it  might  be  said 
in  this,  that  the  grant  of  sudi  an  extensive  right  of  ^vay  is  evidence 
of  an  intention  that  it  might  be  enjoyed  or  used  by  the  railroad 
company  whenever  its  business  or  necessities  demanded.  To  the 
same  effect  is  U,  P.  By,  Co,  v  Kidred,  Trustee,  and  Barnwell. 
23  Pac.  Eep.,  112;  Bailway  Co,  v.  Harris,  28  Kans.,  206;  and 
supporting  that  principle  is  McClelland  v.  Miller,  28  0.  S.,  488, 
502.     In  the  latter  case,  at  p.  502,  our  Supreme  Court  said: 

^TTie  fact  that  a  portion  of  the  highway  remains  in  the  posses- 
sion of  adjoining  owners,  is  merely  matter  of  sufferance  from  which 
rights  can  not  accrue.  If,  as  in  5  0.  S.,  594,  such  proprietor  should 
erect  permanent  improvements  upon  the  ground  in  question,  indi- 
cating an  intention  jjennanently  to  appropriate  the  land,  a  question 
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of  adverse  pofisession  might  arise.  *  *  *  a  fence  is  not  such 
permanent  imfprovement ;  nor  does  the  fact  that  a  hedge  was  planted 
vary  the  case.  The  public  have  a  mere  easement  for  the  road. 
The  proprietor  still  owns  the  fee,  and  may  use  it  in  any  way  not 
inconsistent  with  the  pnrposee  of  the  road.  He  may  plant  trees; 
he  is  entitled  to  Vhe  herbage;  aaid  the  setting  out  of  a  hedge  en- 
tirely comporte  with  his  own  rights,  while  it  does  not  conflict  with 
those  of  the  poiblic.^' 

The  foregoing  case  was  one  involving  a  pnblic  highway,  but  it  is 
diflBcult  to  see,  from  the  court's  reasoning,  anything  tp  differentiate 
it  from  the  case  at  bar.  In.  Reynolds  v.  Newton,  14  C.  C.^  433, 
434,  it  was  held: 

«♦  *  where  it  appears  that  land,  part  of  a  dedicated  and  accepted 
street,  while  yet  unopened  and  unimproved,  was  fenced  in  by  an  ad- 
joining owner  for  twenty-one  years,  such  fact  is  only  one  element 
of  evidence  necessary  to  establish  his  right  to  possession  and  would 
not  be  conclusive  to  esftablish  such  right'.  The  question  remains, 
under  what  circumstances  and  claim  the  fence  was  built  and 
maintained.^' 

As  it  appears  the  Happs  did  not  build  this  fence,  but  found  it 
there  when  they  took  possession  of  lot  359,  and  did  not  make  any 
permanent  repairs  or  maintain  it  as  a  permanent  inclosure,  but 
apparently  accepted  the  situation  as  they  found  it,  it  becomes 
material  to  inquire  when  and  by  whom,  and  under  what  claim 
this  fence  was  built.  For  if  any  of  their  predecessors  in  possession 
entered  upon  the  strip,  or  being  lawfully  in  possession  did  anything 
indicating  an  adverse  holding,  so  as  to  start  the  statute  of  limita- 
tions running,  the  statute  would  continue  to  run  until  the  title 
of  the  railroad  company  was  barred,  and  the  strip  might  pass 
to  subsequent  grantees  of  lx>t  359  as  a  sort  of  appurtenance. 

As  was  said  before,  the  proof  is  absolutely  silent  as  to  when  and 
by  whom  this  fence  was  built.  In  the  absence  of  proof  the  court  is 
compelled  to  reason  from  the  natural  probabilities.  And,  in  view 
of  all  the  circumstances,  it  is  more  probable  that  Smith,  rather 
than  Gottefrey,  fenced  off  this  twenty-foot  strip.  That  one  of 
them  did  is  shown  by  the  fact  that  the  only  evidence  throwing 
light  on  the  age  of  the  fence  is  that  it  was  there  in  1862,  and  that 
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Dr.  Gottefrey  lived  there  then.  It  could  hardly  have  been  built 
when  Smith  released  to  the  railroad  company,  but  if  it  wsl&,  its 
maintenance  thereafter  must  be  regarded  as  permisgive  on  the 
part  of  the  railroad  company^  at  least  as  far  as  Smith  is  concerned. 
But,  assuming  it  to  have  been  built  between  the  date  of  Smitih's 
release  to  the  railroad  company — ^March  3,  1854 — and  1862,  it 
seems  more  probable  that  Smith,  rather  than  Gottefrey,  built  it. 
The  railroad  company  would  have  been  more  likely  to  acquiesce  in 
such  conduct  on  Smith's  part  than  on  that  of  Gottefrey,  inasmuch 
as  that  of  the  former  would  not  operate  to  divest  its  title,  while  that 
of  the  latter  might.  For  when  the  railroad  company  took  posses- 
sion of  its  right  of  way,  and  built  its  road  thereon — which  it  did 
sometime  between  March  3,  1854,  and  the  year  1856  (B.  E.,  p.  2) 
— Smith  was  the  owner  and  in  possession  of  both  lots  358  and  359, 
and  it  must  be  held,  so  far  as  he  is  concerned,  that  the  railroad 
company  took  possession  of  the  whole  width  of  its  right  of  way, 
for  it  entered  under  color  of  title  from  Smith  {Humphries  v.  Huff* 
man,  33  0.  S.,  395).  It  was  then  common^  aaid  is  yet  not  unusual^ 
especially  in  new  country,  for  railroad  companies  to  permit  the 
adjoining  landowner  to  cultivate  portions  of  their  rights  of  way 
not  needed  for  railroad  purposes.  And  sudi  use  by  Smith  of  the 
part  of  the  easement  he  had  given  the  railroad  company  not  needed 
at  that  time  by  the  company,  but  intended  by  both  to  be  given  up 
when  it  was  needed,  seems  the  most  rational  guess  as  to  the  origin 
of  the  fence  that  can  be  made  in  the  entire  absence  of  proof.  This 
conclusion  is  the  proper  one  in  view  of  the  rule  of  law  applicable 
to  such  a  situation.  It  is  well  stated  in  Jackson  v.  Parker,  3  Johns. 
Cases,  124,  where  the  court  said : 

"An  entry  adverse  to  tlie  laiwful  possessor  is  not  to  be  presumed. 
*It  must  appear  by  proof/^  etc. 

And  again,  in  McCabe  v.  Kenny,  52  Hun.  (N.  Y.),  514,  it  was 
said,  a  possession  is  not  shown  to  be  adverse  if  it  does  not  clearly 
appear  under  what  claim,  whether  of  title  or  otherwise,  the  party 
was  m  possession. 

If  the  inception  of  this  use  by  the  adjoining  land-owner  was 
^'(  I  missive,  it  will  be  presumed  that  that  condition  continued  until 
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a  different  one  is  shown,  by  proof,  to  have  arisen  (Hall  v.  Stevens, 
9  Met,  418).  If  the  act  or  declaration  of  a  former  owner  of 
real  estate  is  evidence  of  the  nature  or  extent  of  his  possession,  then 
it  must  follow  that  the  successors  in  title  of  Smith  to  lot  359  can 
not  be  said  to  hold  any  differently,  or  to  hold  the  adjoining  strip  in 
lot  358  adversely,  until  they  or  some  of  them  do  something  in- 
consistent with  or  hostile  to  the  railroad  company^s  title — some- 
thing equivalent  to  notice  of  an  adverse  holding  (Martiri  v.  Jacksofij 
27  Pa.  St.,  504;  s.  c,  67  Am.  Decns.,  489 ;  Sneeberg  v.  Cunningham^ 
96  Mioh.,  378;  s.  c,  35  Am.  St.  Eep.,  613).  In  the  latter  case 
the  court  said:  The  statute  of  limitations  begins  to  run  in  favor 
of  the  party  in  possession  only  from  some  act  of  possession  so 
open,  notorious  and  hostile  that  it  constitutes,  in  law,  notice  to  the 
real  owner.  In  Evans  v.  Welch,  29  Cal.,  355,  s.  c,  68  Pac.  Eep., 
776,  it  was  held  that  when  the  purchaser  of  lots  claimed  an 
adjoining  strip  by  virtue  of  possession  of  himself  and  his  grantors, 
but  the  record  title  of  such  strip  was  in  another,  and  there  was  no 
direct  evidence  that  the  possession  of  the  grantors  was  adverse, 
the  rule  that  the  holder  of  the  legal  title  was  in  constructive  pos- 
session controls;  and  no  presumption  of  adverse  possession  or  of 
intention  to  grant  the  adjoining  strip  can  be  indulged  in  defend- 
ant's favor,  merely  because  the  transactions  were  remote  in  time 
and  such  evidence  difficult  to  obtain.  And  in  Nicholas  v.  Rey- 
nolds, 1  R.  I.,  30,  s.  c,  36  Am.  IheoDJs.,  239,  it  was  held  that  the 
possession  of  one  having  a  right  of  possession  under  one  title,  but 
claiming  under  another,  the  latter  being  adverse,  the  former  not, 
is  deemed  to  be  a  possession  under  the  title  not  adverse.  The  in- 
ception of  the  possession  of  this  strip  not  having  been  shown  to  be 
adverse  to  the  railroad  company^s  title;  and  neither  Smith  nor 
any  of  his  successors  in  title  to  lot  359,  nor  those  subsequently  in 
possession  of  this  strip  through  lot  358,  having  been  shown  to 
have  made  any  claim  of  right  or  title  to  it,  nor  to  have  done  any- 
thing new  or  different,  while  they  possessed  it,  than  Smith  had 
done,  and  none  of  them  having  erected  any  permanent  structures, 
or  made  any  permanent  repairs  with  reference  to  or  evidencing 
a  claim  of  right  on  their  part  to  this  strip,  the  court  can  only 
conclude  that  the  possession  was  originally  permissive;^  and  that  it 
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continued  so  until  resnanei  by  the  railroad  company  in  1869,  and 
that  the  plaintiffs  are  not  entitled  to  the  same. 

The  court,  therefore,  finds  that  plaintiffs  are  entitled  to  the 
possession  of  the  following  described  real  estate,  situated  in 
Auglaize  county,  Ohio,  and  in  the  village  of  Wapakoneta  therein, 
viz. :  A  part  of  lot*  No.  359,  as  the  same  is  known  and  designated 
on  the  plat  of  said  village,  being  a  strip  of  land  twenty  feet 
(20  feet)  wide,  extending  through  said  lot,  parallel  with  and 
immediately  adjoining  on  the  west  a  line  projected  through  said 
lot  running  parallel  with  the  center  line  of  the  main  track  of  the 
Dayton  &  Michigan  railroad  and  forty-nine  (49)  feet  distant, 
eastwaidly,  therefrom,  measured  at  right  angles  thereto.  And  the 
court  further  finds  that  as  to  the  remainder  of  the  land  described 
in  plaintiffs'  petition,  being  a  continuation  of  said  twenty-foot 
strip  through  lot  368  in  said  village,  parallel  with  the  center  line 
of  said  railroad^  the  plaintiffs  are  not  entitled  to  its  possession, 
but  that  the  defendants  are. 

There  was  no  evidence  offered  of  any  injury  sustained  by  plaint- 
iflfe  by  reason  of  the  trespass  by  defendants,  and  the  erection  of 
their  fence  through  said  lot  359.  As  the  fence,  however,  stands 
diagonally  across  the  northwest  comer  of  said  lot,  and  serves  m 
usefid  purpose  to  its  owners,  it  will  probaibly  have  to  be  removed 
For  this  trespass  and  injury,  the  court,  exercising  its  common 
knowledge  as  to  wthat  the  probable  cost  of  restoring  the  lot  to  the 
condition  it  was  in  before  the  trespass,  finds  plaintiflfe  are  dam* 
aged  in  the  sum  of  ten  dollars  ($10),  and  are  also  entitled  to 
their  costs. 

Judgment  in  accordance  with  the  foregoing  finding. 

R.  D.  Marshall  and  Layion  &  Son,  for  defendiante. 

Ooeke  &  HosJcins,  for  plaintiffs. 
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UNFADL  TRADE  AND  COMPETmON. 

[Franklin  County  Common  Pleas  Court.] 

The  Ironsides  Company  v.  The  Ironsides  Chemical  Company. 

Decided,  June  9,  1903, 

Trade-Marks — Unfair  Competition — Methods  CalcuUUed  to  Deceive — 
Generic  and  Other  Words  in  Trade-Mark — Registration  of  Trade- 
Mark. 

1.  It  is  manifestly  unfair  competition  to  adopt  a  name  almost  identical 

with  that  of  an  established  competitor,  and  manufacture  and  sell 
the  same  line  of  goods,  in  the  same -city,  and  in  almost  the  same 
locality,  with  an  appropriation  of  the  marks  the  plaintiff  uses 
upon  his  goods,  and  the  practical  copying  of  his  advertising. 

2.  An  injunction  against  such  competition  will  include  the  use  of  the 

word  "Ironsides,"  but  will  not  include  the  words  "shield  and 
filler." 

Bigger,  J. 

This  is  an  ectiou  brought  by  the  plaimtiff  to  restrain  the  defend- 
ant from  the  use  of  wihai  is  called  a  trade-mark  and  from  the  nse 
in  the  name  of  its  partnership  business  of  the  word  "Ironsides/* 
It  is  also  sought  to  restrain  the  defendant  partnership  from  imi- 
tating the  barrel  markings  of  plaintifiE^s  goods,  and  from  using  its 
stencil  marks  and  imitating  its  literatuie. 

The  case  has  been  submitted  to  the  court  npon  the  evidence. 
I  will  not  undertake  to  state  the  facts  of  the  case  at  length,  but 
only  briefly  my  conclusions  and  the  reasons  therefor  After  a  care- 
ful examination  of  the  evidence  in  the  case,  I  am  satisfied  that  the 
plaintiff  is  entitled  to  relief,  but  not  entitled  to  the  exJtent 
asked  for.  It  is  diflBeult  to  escape  the  conclusion,  upon  the  evi- 
dence, that  there  has  been  an  attempt  here  on  the  part  of  the  de- 
fendant company  ijo  engage  in  unfair  trade  or  competition.  The 
whole  business  and  the  name  under  which  it  is  conducted,  and  the 
manner  of  conducting  it,  make  but  one  conclusion,  it  seems  to  me, 
possible,  and  that  is  whatever  the  intention  may  have  been,  that 
it  is  perfectly  apparent  that  the  conduct  of  this  defendanit's  busi- 
ness under  a  name  almost  identical,  at  almost  identically  the  same 
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place  in  the  same  city,  mfmufacturing  and  selling  the  same  goods 
under  the  same  name  with  aa  almost  wholesale  appropriation  of 
the  marks  the  plaintiff  uses  upon  its  goods,  and  the  practical  copy- 
ing of  its  advertising  matter  can  only  result  in  deception  anid  unfair 
trade  and  competition. 

As  to  the  word  "Ironsides''  there  is  no  reason  why  the  defendant 
company  should  adopt  the  word  Ironsides  in  conducting  its  busi- 
ness. The  plaintiff  has  estaJblisihed  a  business  aiid  it  appears  has 
spent  much  money  in  establishing  its  business  under  the  name  of 
^'Ironsides.''  There  is  nothing  in  this  name  which  indicates  at  all 
the  nature  of  the  business  and  therefore  no  reason  why  the  defendant 
company  sfhould  adopt  it.  There  is  also  no  reason  why  the  de- 
fendant company  should  practically  adopt  the  stencil  marks  and 
the  letter  heads  and  other  literature  of  the  plaintiff  company.  Tak- 
ing it  all  in  all  it  is  manifestly  unfair  trade  and  competition  and 
the  defendant  will  be  restrained  as  prayed  for  except  as  to  the  use 
of  the  words  "shield  and  filler.''  Upon  that  point  I  think  the 
plaintiff  has  not  established  its  right  to  the  exclusive  use  of  these 
terms  as  trade-marks. 

The  fact  of  the  registration  seems  to  be  of  no  avail  to  the  plaint- 
iii.    Hopkins  on  Unfair  Trade  says,  at  Section  20 : 

"With  the  solitary  exception  of  the  California  case  of  Whittier 
V.  Dieiz,  it  has  nowhere  been  held  in  the  United  States  that  the 
right  to  a  trade-mark  is  created  by  registration.  *  *  *  So  that 
registration  under  the  act  of  Congress,  says  the  authority,  is  in  no 
sense  a  means  of  acquiring  a  right  to  a  trade<4nark." 

The  same  authority  at  Section  97  quotes  the  language  of  Judge 
Hawley,  '^at  registration  under  the  act  of  1881  is  of  but  little 
if  any  value  except  for  the  purpose  of  making  a  permanent  record 
of  the  date  of  adoption,  and  the  use  of  the  trade-mark,  or  in  cases 
where  it  is  necessary  to  give  jurisdiction  to  the  United  States 
Courts."  And  the  authority  says  that  "registration  is  practically 
useless  because  of  the  failure  of  Conojcss  to  cover  in  the  provisions 
of  the  act  of  1881  trade-marks  emploj-ed  in  commerce  between  the 
stat^." 

The  burden  is  upon  the  plaintiff  to  establish  the  fact  that  it 
ori^nated  the  use  of  these  terms  in  the  connection  in  which  they 
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are  used,  and  Uipon  the  evidence  I  do  not  think  that  fact  has  been 
established. 

It  seems  to  be  an  established  principle  that  generic  tenns  can  not 
be  appropriated  as  trade-onarks  and  that  names  which  are  descrip- 
tive of  the  article  of  trade,  of  its  qualities  or  characteristics,  can 
not  thus  be  appropriated. 

Now  the  word  filler  as  defined  by  ttie  dictionaries  means  '^any- 
thing that  fills.'*  It  has  been  used  only  in  connection  with  other 
words  in  this  case,  such  as  wiie-rope  filler.  It  is  therefore  only 
the  substance  for  wire  ropes  which  fills  and  the  same  may  be  said 
of  the  word  shield.  It  is  a  generic  term  which  means  a  protection. 
I  have  carefully  examined  the  authorities  upon  this  subject  and  I 
am  of  opinion  that  the  plaintiff  has  not  established  its  right  to  the 
exclusive  use  of  these  terms  in  its  business.  But  it  has  established 
the  right  cleariy  to  relief  against  unfair  competition.  The  de- 
fendant will  be  enjoined  from  using  the  word  "Ironsides'*  or  any 
name  similar  to  it  as  a  part  of  its  business  name.  It  will  also  be 
enjoined  from  using  the  stencil  marks  which  are  practically  ident- 
ical upon  the  barrek  and  packages  containing  its  product.  It  will 
also  'be  enjodned  from  copying,  as  it  sems  to  have  done,  the  form 
of  literature  used  by  the  plaintiff  and  from  copying  and  imitating 
th^  advertising  literature  of  the  plaintiff  company ;  and  the  defend- 
ant will  also  be  enjoined  from  in  any  way  interfering  with  the  em- 
ployes of  the  plaintiff  company  and  from  attempting  to  discover 
in  this  way  the  trade  secrets  of  the  plaintiff  company. 

Emmet  Tompkins,  for  plaintiff. 

D.  J.  Ryan  and  G.  D,  Jones,  for  defendant. 
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HOMESTEAD  ALLOWANCE  ON  WIFE'S  DEMAND. 

[Auglaize  County  Common  Pleas  Court.] 

Th3  Home  Banking  Company  v.  Washington  Huffman  et  al. 

Decided,  December,  1903. 

Homestead — As  to  Allowance  in  Lieu  of,  to  a  Married  Woman  Living 
Apart  from  her  Husoand, 

A  married  woman,  living  separate  and  apart  from  her  husband,  unless 
by  his  fault,  is  not  entitled  to  demand  an  allowance  in  lieu  of  home- 
stead. 

Ruling  on  application  of  defendant's  wife  for  allowance  in  lieu 
of  homestead. 

This  is  an  application  by  the  wife  of  the  defendant  for  an  allow- 
ance in  lieu  of  homestead  out  of  the  proceeds  of  the  sale  of  lots 
mortgaged  by  husband  wherein  the  wife  did  not  join.  She  and  her 
husband  were  not  living  together,  and  she  had  no  child  or  chil- 
dren living  with  or  supported  by  her.  Contended  by  plaintiff  that 
the  homestead  was  albandoned,  the  evidence  showing  that  the 
husband  had  left  the  wife,  and  that  she  subsequently  left  their 
home  for  another  place,  and  consequently  no  allowance  could  be 
made  in  lieu  of  homestead.  Contended  by  wife,  on  authority  of 
Kimmel  v.  Paronto,  52  0.  S.,  468,  that  a  married  woman,  living 
separate  and  apart  from  her  husband,  is  entitled  to  allowance  in 
Ken  of  homest«id. 

Mathers,  J. 

Abandonment  of  a  homestead  means  leaving  it  for  the  purposes 
of  a  home,  i.  e.,  the  actual  quitting  of  the  premises.  If  that  is 
done  no  homestead  can  be  claimed  in  that  property  {McComb  v. 
Thompson,  43  0.  S.,  139).  But  there  can  be  no  abandonment, 
in  the  foregoing  sense,  of  an  allowance  in  lieu  of  homestead.  Such 
an  allowance  necessarily  implies  that  the  parties  have  no  home- 
stead. 

Section  5435,  Revised  Statutes,  providing  for  a  homestead  ex- 
emption, allows  the  wife,  if  the  husband  fail  or  refuse  to  do  so, 
to  demand  a  homestead  exemption,  and  this  out  of  the  husband's 
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property.  The  seetion  eeems  tx)  contemplate  that  the  husband 
may  refuse  to  make  such  demand.  The  object  of  this  provision 
i?  to  put  it  in  the  f)ower  of  the  ^fe  to  secure  a  home,  where  the 
family  may  be  kept  together,  evenr  if  the  husband,  by  reason  of 
some  hoped-for  advantage  by  the  grace  of  creditors,  or  by  reason 
of  a  quixotic  sense  of  honor,  should  determine  to  surrender  all. 
his  possessions  to  satisfy  the  claims  of  his  creditors.  As  it  is 
to  furnish  a  home  for  the  family,  the  statute  requires  that  husband 
and  wife  must  be  living  together,  or,  failing  that,  that  the  de- 
mandant must  be  a  widow  or  a  widower  living  with  an  unmarried 
daughter,  or  an  unmarried  minor  son,  before  the  homestead  can 
be  allowed.    In  the  case  at  bar  none  of  these  conditions  exist. 

In  ElUoU  V.  Plattor,  43  0.  S.,  198,  207,  it  was  decided  that 
circimistancee  somewhat  similar  to  those  in  the  case  at  bar  would 
not  entitle  a  married  woman  to  a  homestead.  In  that  case  she  had 
gone  to  a  distant  part  of  the  state,  taking  her  children  with  her 
and  leaving  her  husband,  with  the  children  by  his  former  marriage, 
at  their  home.  The  other  conditions  would  have  permitted  her 
to  demand  a  homestead,  but  the  court  held  that  it  was  incumbent 
on  her  to  show  that  this  separation  was  not  permanent,  but  only 
temporary,  which  she  failed  to  do.  In  Moerlein  Brewing  Co. 
V,  Westmier  et  al,  4  C.  C,  296,  300,  it  was  held  that  a  married 
woman  was  not  entitled  to  a  homestad,  when  at  the  time  of  dis- 
tribution of  the  funds  claimed  exempt,  she  and  her  husband  were 
living  separate  and  apart.  The  same  point  was  decided  in  13  Bull., 
637,  at  General  Term  of  the  Superior  Court  of  Cincinnati,  though 
in  that  case  the  husband  and  wife  were  separated  by  judicial  decree 
and  he  was  paying  her  alimony. 

It  is  claimed  on  behalf  of  Mrs.  Huffman,  that  Kimmel  v.  Paronto, 
62  0.  S.,  478,  and  Shaw  v.  Foley,  Assignee,  62  0.  S.,  30,  are 
decisive  on  the  point  in  question,  and  should  constrain  the  court 
to  make  this  allowance  to  her.  The  decision  in  the  latter  case  is 
an  aflBrmation  of  the  rule  laid  doi^-n  in  the  former.  In  both,  the 
wife  claimed  the  exemption  out  of  her  own  separate  property. 
These  cases  were  decided  upon  the  theory  that,  as  Section  5319 
gives  to  a  married  woman  the  benefit  of  all  exemptions  allowed 
by  law  to  heads  of  families,  and  as  the  homestead  exemption  is 
allowed  by  law  to  heads  of  families,  a  married  woman  may  claim 
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a  homestead  (or  $500  in. lieu  thereof),  by  reason  of  -Hiat  statutory 
provision,  whether  she  is,  as  a  matter  of  fact,  the  head  of  a  family 
or  not.  But  this  provision  is  expressly  limited  to  suits  against  a 
married  woman  herself,  and  where  her  separate  property  is  in- 
volved. Obviously  it  does  not  enlarge  her  rights  with  reference 
to  her  husband's  property.  This  is  all  those  eases  determiue. 
Mrs.  Huffman  claims  this  allowance  out  of  her  husband's  prop- 
erty, and  claims  it  on  the  theory  that  he  having  failed  or  refused 
to  make  the  demand,  she  may  do  so.  But  as  a  condition,  inter  alia, 
to  the  granting  of  such  a  demand  the  husband  and  wife  must  be 
living  together;  or,  if  separated,  it  must  be  but  temporarily  and 
with  the  inteuftion  of  aigain  cohabiting,  which  is  not  tiie  condition 
here.  For  the  husband's  desertion,  if  such  it  be,  the  wife  has 
other  remedies,  but  the  creditors  ought  not  to  be  mulcted.  They 
ought  not  to  be  made  to  mififer  loss  perhaps  for  extending  credit 
for  necessaries  for  tlie  husband  and  wife  while  they  were  living 
together.  Do  permit  that  would  be  to  permit  the  husband  and 
wife  to  eat  their  cake  and  have  it,  too,  which  homely  phrase 
expresses  the  legal  absurdity  as  fully  as  it  does  the  physical.  It 
would  appear  unjust  so  to  construe  the  statute  as  to  permit  a 
change  of  relationship  between  husband  and  wife,  involving  his 
permanent  abandonment  of  her,  to  work  such  a  result,  especially 
when  such  construotito  necessarily  does  violence  to  the  words  of 
the  statilte.  The  rule  enunciated  in  Dittey  v.  Ellifritz,  8  C.  C,  278, 
certainly  can  not  be  meant  to  apply  to  the  case  of  a  wife  whose 
husband  has  left  her,  and  who  has  then  returned  to  her  former 
home,  leaving  the  one  she  and  her  husband  had  been  occupying, 
and  this  condition  being  permanent  in  the  contemplation  of  the 
parties,  and  there  being  no  children.  In  Dittey  v.  Ellifritz,  supra, 
the  wife  unquestionably  was  entitled  to  a  homestead,  because 
she  and  the  four  children  were  living  together.  Or,  if  the  report 
of  that  case  is  misleading  in  this  respect — if  they  were  not  minor 
or  unmarried  children,  and  her  right  to  the  homestead  had  to 
be  predicated  upon  cohabitation — still  it  seems  from  the  opinion 
that  the  husband  had  fled,  in  order  to  avoid  trouble  with  creditors 
and  on  account  of  a  defalcation,  and  it  could  not  be  said  that  he 
had  permanently  abandoned  his  wife.  Indeed,  the  court  quote 
from  Freeman  on  Executions   (Section  248)  to  show  that  "the 
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desertion  by  a  husband  of  his  family,  leaving  them  in  the  occu- 
pancy of  the  homestead,  is  not  an  abandonment"  (of  the  home- 
stead). So  that  it  appears  that  the  case  turned  on  the  point  as  i^ 
whether  or  not  the  husband  had  abandoned  the  homestead,  and  not 
on  the  question  as  to  whether  or  not  the  husband  and  wife  were  liv- 
ing together;  that  the  latter  question  was  only  incidentally  involved, 
and  that  as  the  'wife  was  without  fault,  and  was  occupying  the 
homestead,  she  could  not  be  deprived  of  the  benefit  of  the  homestead 
exemption,  because  the  hiisband  was  derelict  of  duty,  as  such  ex- 
emption is  intended  for  her  benefit,  and  that  of  the  family,  as  well 
as  his ;  and  that  the  presumption  in  such  circumstances  is  that  he 
is  a  wanderer  without  a  home  until  he  returns  to  his  duty  and  his 
family.  In  short,  the  effect  of  the  decision  is  that  husband  and 
wife  are  to  be  considered!  as  living  together,  within  the  meaning  of 
the  homestead  laws,  as  long  a«  nothing  happens  showing  that  the 
relation  of  husband  and  wife  has  been  severed,  either  by  judicial 
decree  or  permanent  estrangement,  and  cohabitation  has  ceased. 
Both  must  concur. 

In  the  case  at  bar,  it  appears  the  separation  is  permanent.  If 
that  be  so,  the  demandant  and  her  husband  are  not  living  together. 
If  the  Legislature  had  meant  to  extend  the  benefits  of  the  home- 
stead act  to  a  wife  in  such  circumstances,  it  certainly  would  have 
used  some  more  apt  expression  than  ^Tiusband  and  wife  living 
together."  While  it  is  true  that  he  "who  sticks  to  the  letter  sticks 
in  the  hark''  very  frequently,  yet  the  courts  can  not,  without  invad- 
ing the  province  of  the  Legislature,  extend  the  plain  meaning  of 
the  words  of  a  statute — oan  not  say  that  the  woids,  ^Tiusband  and 
wife  living  together/'  mean  ^Tiusband  and  wife  Mving  permanently 
separate  and  apart." 

The  application  is  denied. 

Culliton  &  Smith,  for  plaintiff. 

F.  C,  Layton  &  Son,  for  demandant 
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MILKAGE  OP  WITNESSES  RESIDING  BEYOND  THE  ADJOININO 

COUNTY, 

[Ck)mmoii  Pleas  Court  of  Franklin  County.] 

Wylie  v.  Dupft. 

Decided,  December  22,  1903. 

Co9ta^8tatute9  Relating  to  Attendance  of  Witne»»e9^Voluntary  Ap- 
pearance of  Witnesi  Residing  beyond  the  Adjoining  County. 

1.  A  witness  residing  In  the  county  of  the  suit,  or  In  an  adjoining 

county,  who  Is  notified  to  report,  and  In  good  faith  to  facilitate 
Justice  and  prevent  delay  does  report  and  Is  subpenied  upon  ar- 
rival. Is  entitled  to  statutory  mileage  from  his  place  of  residence. 

2.  But  there  being  no  Jurisdiction  to  compel  attendance  beyond  these 

limits,  a  witness  from  beyond  the  adjoining  county  who  so  reports 
voluntarily  and  is  there  subpenasd.  Is  entitled  to  one  dollar  and 
no  more. 

Dillon,  J. 

This  cause  is  heard  on  inotioiL  to  re-tax  coafcs. 

The  facts  are  that  one  Gertrude  StaufteTy  a  wilaiese  residing  at 
Dayton,  Ohio^  was  notified  by  the  pkintiff  that  she  was  in  good 
faith  wanted  to  testify  in  this  case,  and  that  a  subpoena  would  be 
served  on  her  arrival  here;  that  to  facilitate  justice  and  prevent 
delay  she  voluntarily  came  to  Colnmbus,  a  distance  of  about  seventy 
miles,  and  was  served  with  a  suibpoenia  in  the  court  house.  Subse- 
quently there  was  taxed  in  her  favor  the  usual  mileage  of  five 
cenits  per  mile  each  way. 

By  this  motion  of  the  defendant  it  is  sought  to  re4ax  the  costs 
and  strike  out  the  allowance  of  $7  mileage. 

It  is  provided  by  Section  1301  that  in  civil  cases  a  witness  shall 
be  allowed  for  each  day^s  attendance  the  sum  of  $1  and  five  cents 
per  mile  from  his  place  of  residence  to  the  place  of  holding  court 
and  returning  therefrom. 

By  Section  1303  it  is  provided  that  all  persons  called  upon 
to  testify  in  a  cause  in  which  they  are  not  summoned  shall  receive 
the  sum  of  twentv-five  cents. 
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By  Section  5250  the  jurisdiction  and  power  of  the  common  pleas 
court  to  compel  the  attendance  of  witnesses  in  civil  oases  (with 
certain  exceptions  with  'which  we  aie  not  concerned  here)  is  limited 
to  the  county  in  which  the  witness  resides  and  to  any  adjoining 
county.  Therefore  in  this  case,  as  the  witness  resided  beyond  these 
limits,  she  could  not  have  been  compelled  to  come  by  subpoena. 

It  follows  therefore  that  depositions  must  be  used  as  to  wit- 
nesses residing  beyond  an  adjoining  county  who  do  not  voluntarily 
come  to  the  place  of  trial,  and  that  if  no  subpoena  be  issued  at  all 
every  voluntary  witness  shall  receive  but  twenty-five  cents. 

It  is  the  evident  intent  and  wise  provision  of  the  statute  to  limit 
the  amount  of  fees  to  be  allowed  in  civil  oases  of  his  kind.  Two 
propositions,  I  thinik,  irresistably  follow  the  consideration  of  the 
statutes. 

1st.  That  a  witness  residing  in  the  county  of  the  suit  or  in  an 
adjoining  county  who  is,  in  proper  emergency,  immediately  noti- 
fied to  report  as  a  witness  at  the  trial,  to  be  subpoenaed  upon  arrival 
and  in  good  faith  to  facilitate  justice  and  prevent  delay,  does  so 
report  and  is  subpoenaed  upon  arrival,  is  entitled  to  statutory 
mileage  of  five  cents  per  mile  each  -way  from  his  residence. 

2d.  But,  there  being  no  jurisdiction  to  compel  attendance  be- 
yond these  limits,  a  witness  so  residing  who  so  reports  voluntarily 
for  trial  and  is  there  subpoenaed,  is  entitled  to  one  dollar  and 
no  more. 

The  argument  that  such  a  witness  should  be  allowed  at  least 
the  mileage  as  to  a  resident  of  the  farther  limits  of  the  adjoining 
county,  can  not  be  supported  by  the  law,  nor  by  the  reasons  and 
objects  of  the  statutes  which  bar  all  the  world  from  mileage  except 
those  resident  of  certain  confines. 

The  motion  to  re-tax  costs  is  sustained  accordingly. 
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ESTOPPEL  AGAINST  CLAIMING  THAT  STREET  ASSESSMENT 
EXCEEDS  BENEFITS. 

[Franklin  County  Common  Pleas  Court.] 

Frampton  v.  Sims,  Treasuber. 

Decided,  April  21,  1903. 

Street  Assessment — Abutter  Petitions  for  the  Improvement — AgreeinQ 
to  Waive  the  Rule  as  to  Comer  and  Lengthwise  Lots — and  is 
Thereby  Estopped  from  Claiming  that  Assessment  Exceeds  Benefits. 

One  who  signs  a  petition  for  a  street  Improvement  which  contains  the 
provision  that  the  owners  of  corner  or  irregular  shaped  lots  front- 
ing or  lying  lengthwise  upon  the  proposed  Improvement  consent 
that  they  may  be  assessed  for  the  full  number  of  abutting  feet 
without  reference  to  actual  frontage,  is  estopped  from  claiming 
that  the  assessment  exceeds  the  benefits. 

Bigger,  J. 

This  action  is  brought  to  restrain  the  collection  of  an  assessment 
levied  on  lot  246  of  Pan  Handle  Addition  /to  the  city  of  Columhufi. 
T!he  case  was  heard  upon  the  evidence  last  term,  and  briefs  have 
been  submitted. 

Upon:  consideration  of  the  same  I  am  of  opinion  that  the  con- 
tention of  the  city  is  correct  as  regards  the  effect'  of  the  petition 
which  the  plaintiff  signed.  I  think  it  clearly  estops  him  upon 
the  evidence  before  the  court  to  claim  exemption  from  this  assess- 
ment.   The  petition  reads  as  follows: 

"We,  the  undersigned,  the  several  owners  of  the  lots  and  lands 
abounding  or  abutting  upon  Atcheson  street  from  Denmead  avenue 
to  Twentieth  street  as  indicated  by  the  number  of  feet  placed  oppo- 
site our  names,  the  same  being  the  nmnber  of  feet  that  our  property 
fronts,  abounds  or  abuts  on  said  street,  so  to  be  improved,  without 
regard  to  the  actual  frontage  thereof,  hereby  petition  your  honor- 
able body  for  the  improvement  of  said  Atcheson  street  l)etwei^n  the 
points  iiaraed  by  grading  and  paving  the  same  with  hard-bumed 
bricks  or  blocks  and  by  curbing  and  guttering  the  same,  and  con- 
structing the  necessary  sub-drains  and  catch  ba&ins;  and  consent 
that  the  cost  of  said  improvement  may  be  assessed  upon  our  property 
fronting  upon  or  abutting  upon  said  improvement  in  accordance 
vnth  the  provisions  of  an  act  of  the  General  Assembly,  passed  March 
14,  1.893,  and  the  amendment  thereto  passed  April  27,  1896,  and 
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that  the  owners  of  irregular  shaped  or  comer  lot's  fronting,  ahut- 
tinjg  or  lying  lengthmae  alofQg  Bai<d  improvement,  hereby  oonseoit 
that  our  property  may  be  assessed  for  the  cost  of  said  improvement 
for  the  full  number  of  feet  that  the  same  front's,  ftbuAs  or  abounds 
thereon  without  reference  to  the  actual  frontage  of  the  same  at  the 
same  raibe  per  foot  as  shall  be  assessed  upon  other  lots  having  an 
actual  frontage  upon  said  street." 

Here  was  an  agreement  on  the  part  of  the  plaintiff  that  his 
property  should  be  assessed  for  more  than  what  the  Supreme  Court 
of  this  state  have  decidled  was  it's  equitable  tihare  of  the  burden.  It 
was  decided  that  the  actual  fronftage  of  the  lot  only  could  be  as- 
sessed for  such  improvemeDfts.  But  this  plaintiff  agreed  when  he 
signed  this  petition,  and  the  city  acted  upon  that  agreement,  that 
if  the  ditry  would  make  this  improvement  he  would  pay  for  it  at  the 
same  rate  per  foot  as  other  lots  which  'actually  fronted  on  the 
street.  Now  he  knew — for  he  is  presumed  to  know  the  law — ^that 
these  lots  haviuig  an  actual  frontage  on  thie  street  might  be  assessed 
for  its  cost  up  to  the  actual  benefit  conferred  upon  such  lots.  There 
is  no  evidence  hare  to  show  that  the  lots  which  actually  fronted 
on  the  street  have  been  asseseed  for  more  than  they  have  been 
benefited.  The  plaintiff  therefore,  agreed  that  at  the  rate  that  they 
were  assessed,  not  exceeding  the  benefits  to  such  lots,  he  would  pay 
at  the  same  rate  for  the  number  of  feet  his  lot  abutted  lengthwise 
an  the  improvemeat.  The  oouirt  can  not  give  it  any  other  construc- 
tion  without  reading  into  the  petition  something  that  is  not  there. 
If  he  desired  to  limit  it  to  the  benefits  conferred,  he  should  have 
reserved  it  by  stating,  *T)ut  not  to  exceed  the  benefits.^*  What  he 
agreed  to  do  was  to  pay  at  the  same  raibe  per  foot  as  the  other  lots 
which  under  the  law  and  except  for  his  agreement  he  could  not  be 
compelled  to  do. 

I  am  very  clearly  of  the  opinion  that  he  oecm  not  now  complain  of 
this  assessment,  there  being  no  showing  that  he  was  assessed  at  a 
greater  rate  than  the  other  lots  which  actually  fronted  on  the  street 
and  no  showing  that  they  were  assessed  for  more  than  they  were 
benefited. 

The  finding  is  therefore  in  favor  of  the  city. 

D.  C.  Jones,  for  plaintiff. 

Butler,  Marshall  &  Keating,  for  defendant. 
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COUNTY  AID  TO  AGRICULTURAL  SOCIETIES. 

[Lawrence  County  Court  of  Common  Pleas.] 

The  Boakd  op  County  Commissionebs  of  Laweenoe  County, 

Ohio,  v.  BUrry  W.  Brown,  as  Auditor  of  Lawrence 

County,  Ohio. 

Decided,  November  17,  1903. 

Constitutional  Lato— Section  3697  at  it  Oriffinally  Stood—And  Of 
Amended — the  Aid  Therein  Provided  for  Affricultural  Societiee-^ 
Not  Within  the  Inhibitions  of  the  Constitution. 

1.  The  aid  extended  to  agricultural  societies  under  Section  3697  is 

not  in  the  nature  of  loans  to  corporations,  or  of  assistance  to 
private  enterprises  carried  on  for  the  benefit  of  individuals,  but 
was  intended  from  an  early  period  in  the  history  of  the  state  to 
promote  the  agricultural  resources  of  the  state,  and  is  therefore 
not  violative  of  Section  4  of  Article  VIII  of  the  Constitution, 
which  prohibits  the  state  from  loaning  its  credit  to  or  becoming 
a  joint  owner  or  stockholder  in  any  company  or  association  in 
the  state. 

2.  Nor  does  Section  3697,  as  it  originally  stood,  fall  within  the  in- 

hibition of  Section  26  of  Article  II  of  the  Constitution,  provid- 
ing that  all  laws  of  a  general  nature  shall  have  a  uniform  oper- 
ation throughout  the  state. 

3.  The  amendment  to  this   section,   containing  a  special   provision 

applicable  to  Cuyahoga  county  which  is  clearly  inimical  to  the 
provision  requiring  uniform  operation,  can  be  rejected  without 
affecting  the  substance  or  in  any  wise  defeating  the  legislative 
will  as  to  the  remainder  of  the  section,  and  the  legislative  pur- 
pose was  in  no  wise  affected  by  the  acceptance  or  the  non-ac- 
ceptance of  this  particular  provision. 

COLLINGB^  J. 

Section  3697  of  the  Revised  Statutes  of  the  Btaite,  which  in  sub- 
stance is  one  of  the  early  enactments  of  the  Ijegislature,  provides 
in  effect :  that  when  certain  persons  have  ineorpomted  themselves 
as  an  agricultural  society,  they  may  draw  certain  money  from  the 
county  treasury,  the  amoimt  being  regulated  by  the  per  cent,  in 
proportion  to  the  population  as  shown  by  the  preceding  federal 
census.    This  statute  is  claimed  to  be  imconstitutional,  and  this 
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suit  is  brought  by  the  county  commissioners  to  enjoin  the  county 
auditor  from  drawing  a  warrant  which  by  the  terms  of  the  stat- 
ute should  be  drawn  in  favor  of  the  Lawrence  County  Agricultural 
Society.  ' 

It  is  claimed  that  this  enactment  of  the  Legislature  is  in  viola- 
tion of  Section  4  of  Article  VIII  of  the  Constitution,  which  reads 
as  follows: 

''The  credit  of  the  state  shall  not,  in  any  manner,  be  given  or 
loaned  to,  or  in  aid  of,  any  individual  association  or  corporation 
whatever ;  nor  shall  the  state  ever  hereafter  become  a  joint  owner, 
or  stockholder,  in  any  company  or  association  in  this  state,  or 
elsewhere,  formed  for  any  purpose  whatever  ;'*  and  of  Section  6 
of  the  same  article,  which  reads:  "The  General  Assembly  shall 
never  authorize  any  county,  city,  town,  or  township  by  a  vote  of  its 
citizens,  or  otherwise,  to  become  a  stockholder  in  any  joint  com- 
pany, or  association  whatever;  or  to  raise  money  for,  or  loan  its 
credit  to,  or  in  aid  of,  any  such  company,  corj)oration  or  associa- 
tion/' 

If  the  provisions  made  in  the  statute  under  consideration  can  be 
said  to  be  a  loan  to  the  corporation,  or  if  it  is  in- aid  merely  of  a 
private  enterprise  carried  on  for  the  benefit  of  the  individual  mem- 
bers of  the  corporation,  I  should  say,  as  would  any  one  else,  that 
the  statute  is  violative  of  this  section  of  the  Constitution.  But 
from  the  history  of  legislation  on  the  subject,  and  in  view  of  the 
fact  that  from  a  very  early  period  in  the  history  of  the  state,  it 
has  been  Ohio  law  to  promote  and  encourage  the  development  of 
the  agricultural  resources  of  the  state,  I  doubt  whether  this  statute 
was  intended  to  or  does  in  effect  aid  any  private  enterprise.  On 
the  contrary,  I  rather  take  the  legislative  intention  to  be,  and  the 
effect  of  the  statute  to  be,  the  offering  of  a  premium  to  the  forma- 
tion and  carrpng  on  of  agricultural  societies  to  the  end  that  agri- 
culture may  be  fostered  and  promoted.  This  is  at  least  a  tenable 
view,  and  if  a  correct  one,  the  statute  should  stand,  at  least  so  far 
as  this  section  of  the  Constitution  is  concerned.  The  statute  is  not 
so  clearly  violative  of  it  as  requires  a  court  of  inferior  jurisdiction 
to  hold  it  unconstitutional. 

It  is  also  claimed  that  the  statute  as  it  now  stands,  is  in  contra- 
vention of  Section  26,  Article  II,  which  provides: 
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''All  laws  of  a  general  nature  shall  have  a  tinifonn  operation 
throughout  the  state/' 

And  this  contention  is  founded  upon  the  fact  that  the  Legisla- 
ture recently  amended  the  statute  as  it  originally  stood,  and  which 
provided  that  the  residents  of  any  county  might  organize  them- 
selves into  an  agricultural  society  and  have  the  benefit  of  the  act, 
by  adding  to  the  end  of  the  original  section,  this : 

"Provided,  that  where  in  any  county  containing  a  city  of  the 
second  grade  of  the  first  class,  a  site  for  holding  county  fairs  is 
situated  so  far  from  the  geographical  center  of  said  county  that 
in  the  opinion  of  the  commissioners  of  the  county  the  agricultural 
interests  of  said  county  will  best  be  promoted  by  the  establishment 
of  another  and  additional  society,  and  a  site  whereon  to  hold  fairs, 
upon  the  organization  of  such  additional  society  in  the  manner 
provided  herein,  said  additional  society  shall  receive  the  benefit 
of  the  act." 

The  question  of  the  constitutionality  of  the  section  as  thus 
amended  is  by  no  means  free  from  question.  The  question  is,  does 
the  amendment  take  the  whole  section  out  of  its  uniform  operation 
throughout  the  state,  or  may  the  amendment  alone  be  held  to  be 
imconstitutional  and  rejected,  leaving  the  balance  of  the  section 
to  stand.  It  seems  to  me  clear  enough  that  the  law  is  one  of  a 
general  nature  and  should  have  operation  uniformly  throughout 
the  state.  It  seems  also  clear  enough  that  the  provision  introduced 
by  way  of  amendment  being  limited  to  Cuyahoga  county,  and 
clearly  intended  by  the  Legislature  to  be  so  limited,  would  be  a 
Tiolation  of  the  Constitution.  The  main  question,  therefore,  is : 
May  this  provision  be  rejected  and  the  remainder  of  the  statute 
allowed  to  stand? 

The  elementary  rule  of  construction  that  where  a  portion  of  the 
etatute  only  is  unconstitutional,  the  rest  may  be  allowed  to  stand 
if  the  unconstitutional  portion  does  not  so  far  affect  the  whole 
statute  as  that  it  must  be  said  the  Legislature  would  not  have 
passed  the  law  except  in  the  form  and  substance  as  it  did  pass  it, 
has  received  frequent  approval  and  application  in  this  state. 

Minshall,  J.,  on  this  subject,  in  the  48th  Ohio  State,  Gager, 
Treasurer,  v.  Prout,  p.  108,  shows  that  there  is  "a  rule  of  con- 
struction firmly  established  by  repeated  decisions  of  this  court. 
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By  this  rule  a  statute  may  be  inmlid  in  part,  by  reason  of  some 
provision  being  repugnant  to  the  Constitution,  end  valid  as  to  the 
residue,  where  it  appears  that  the  invalid  part  is  an  interdependent 
provision,  not  in  its  mature  and  connection  essential  to  the  other 
parts  of  the  statute,  not  so  related  to  the  general  purpose  of  the 
statute  as  to  warrant  the  conclusion  that  the  Legislature  would 
have  refused  to  adopt  it  with  the  invalid  part  stricken  out.''  So 
it  was  announced  in  the  SQth  Ohio  State,  p.  289,  that  **the  validity 
of  a  section  of  an  act  is  not  affected  by  the  fact  that  the  remainder 
of  the  act  is  unconstitutional.  That  section  is  separable  from  the 
remainder  of  the  act.''  But  it  will  be  remembered  that  the  ol>» 
jectionable  portion  of  this  statute  is  added  by  amendment  to  a 
eeotion.  The  rule,  however,  is  not  limited  in  its  operation  to  the 
rejection  or  acceptance  of  an  entire  section ;  but  any  portion  of  a 
section,  as  I  understand,  may  be  rejected  as  unconstitutional,  and 
the  remainder  allowed  to  stand,  if  it  comes  within  the  rule  of  con- 
struction. 

In  the  case  of  Treasurer  v.  Bank,  47th  Ohio  State,  p.  504,  it  is 
adjudicated': 

*'One  section  of  a  statute  may  be  void  for  want  of  conform- 
ity to  the  Constitution  without  affecting  the  validity  of  the  re- 
mainder, unless  the  objectionable  and  unobjectionable  portions 
are  essentially  and  inseparably  connected  in  substance,  or  are  so 
initerdependent  that  the  General  Assembly  would  not  have  enacted 
the  one  without  the  other." 

It  seems  to  me  that  the  case  in  hand  comes  palpably  and  clearly 
within  the  rule  just  announced.  The  original  section  as  it  stood 
provided  for  assistance  to  a-gricultural  societies  throughout  the 
state.  It  was  part  of  the  policy  of  the  state,  and  there  is  nothing 
to  indicate  that  the  Legislature  ever  intended  to  depart  from  it, 
but  meant  for  it  to  stand  as  it  had  stood  for  many  years;  but  they 
undertook  in  addition  thereto  to  make  a  special  provision  applicable 
to  Cuyahoga  county  alone,  and  which  additional  provision  by  the 
recent  holding  of  the  Supreme  Court  (if  indeed  any  holding  was 
necessary)  is  clearly  inimical  to  the  provision  requiring  uniform 
operation.  It  seems  to  me  quite  clear  that  the  provision  as  to 
Cuyahoga  county  can  be  rejected  without  affecting  the  substance 
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or  in  Boiy  wise  defen^iing  the  legaslative  will  as  to  the  remainder 
of  the  section^  and  that  it  (»n  be  very  well  said  that  the  legislative 
piurpoBe  in  passing  the  law  was  in  no  wise  affected  by  the  acceptance 
or  non-acceptance  of  this  particular  provision. 

The  beet  judgment  of  this  court  is^  that  the  act  is  constitutional, 
and  that  the  petition  which  relies  entirely  upon  the  unconstitution- 
ality of  the  act  is,  for  this  reason  alone,  bad  on  demurrer. 

E.  E.  Com,  Prosecuting  Attorney,  for  plaintiflE. 

R.  B.  Miller,  tor  defendant. 


TERMINALS  PCNt  THE  CINCINNATI  SOUTHERN  RAILWAY  AND 
THEOL  LOCATION. 

[Superior  Court  of  Cincinnati,  General  Term.] 

The  City  op  Cincinnati,  by  Solicitor,  v.  The  Trustees  of 
THE  Cincinnati  Southern  Eailway  et  al. 

Decided,  December  28,  1903. 

Eminent  Domain — A  ContinuinQ  Power  in  the  Cincinnati  Southern 
Railtoay  Trustees — Location  of  Terminals— ^Not  Ultimately  Fixed 
Jyy  the  Yards  and  Facilities  Established  in  Mill  Creek  Bottomry 
Location  of  New  Terminals  Approved — Al>andonment  of  Part  of 
Land  Sought  to  he  Condemned. 

The  trustees  of  the  Cincinnati  Southern  Railway,  by  their  action  In 
acquiring  property  and  locating  terminals  In  the  vicinity  of  Mill 
creek,  did  not  disclose  an  Intention  to  make  those  terminals  the 
sole  and  ultimate  terminals  of  the  railway  in  this  city,  nor  did  they 
thereby  exhaust  their  power  for  acquiring  land  for  that  purpose. 
On  the  contrary,  the  act  of  April,  1898,  confirms  and  amplifies  the 
power  originally  possessed  by  the  trustees  in  that  behalf,  and  the 
topographical  features  of  the  city  and  its  railway  requirements 
justify  the  location  of  the  principal  terminals  on  the  lower  ground 
near  the  river,  as  has  been  done.  The  omission  of  certain  prop- 
erty»  covered  by  the  declaratory  resolution  and  petition  for  con- 
demnation, did  not  vitiate  or  render  void  the  entire  proceeding, 
but  was  within  the  discretion  vested  in  the  trustees.  Moreover, 
there  is  statutory  provision,  applicable  to  others  and  by  implication 
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to  this  railway,  for  the  abandonment,  even  after  verdict,  of  any  or 
all  of  the  property  sought  to  be  condemned  and  appropriated  for 
railway  purposes. 

HosEA,  J. ;  Smith,  J.,  and  Ferris,  J.,  concur. 

This  cause  comes  up  on  reservation  from  the  court  at  special 
term,  upon  demurrer  of  the  trustees  to  the  petition  filed  by  the 
city  and  the  demurrer  of  the  city  to  the  answer  of  The  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Co.,  lessees  of  the  Cincin- 
nati Southern  Railway   (herein  referred  to  as  the  'lessee  com- 

pan/0- 

The  petition  sets  forth  in  substance  the  various  acts  of  legisla- 
tion under  which  the  Board  of  Trustees  of  the  Cincinnati  South- 
ern Railway  was  organized ;  the  proceedings  of  the  trustees  whereby 
the  railway  was  located  to  and  between  its  terminal  cities;  the 
adoption  and  publication  of  a  policy  respecting  the  location  of 
the  bridge  over  the  Ohio  river,  and  the  location  of  freight  and  pas- 
senger depots;  the  leasing  of  the  road  to  the  lessee  company;  the 
acquisition  of  lands  in  the  west  ond  between  the  Ohio  river  and 
Harrison  avenue,  and  expenditure  for  the  same  and  for  filling 
thereon,  in  behalf  of  the  lessee  company;  and  avers  that,  by  the 
acquisition  and  filling  of  said  lands,  the  trustees  practically  appro- 
priated the  lands  between  McLean  avenue  on  the  east,  the  B.  &  0. 
S.  W.  R.  R.  on  the  west,  Hopkins  street  on  the  north,  and  Eighth 
street  on  the  south;  and  that  the  trustees  expended  all  the  funds 
authorized  up  to  that  date,  excepting  a  small  balance,  and  had  no 
power  to  provide  further  funds  for  terminal  facilities. 

The  petition  then  sets  forth  the  act  of  April  23,  1898,  and  the 
popular  vote  thereon,  authorizing  the  modification  and  extension 
of  the  lease  for  sixty  (60)  years  to  October  12,  1966;  the  issue  of 
bonds  to  an  aggregate  amount  of  $2,500,000  for  terminal  facilities 
and  permanent  betterments ;  and  the  execution  of  the  modified  and 
extended  lease  and  the  agreement  respecting  the  issue  of  the  bonds 
in  installments  and  for  corresponding  increased  rentals  under  the 
lease. 

The  petition  then  proceeds  to  set  forth  the  resolutions  and  pro- 
ceedings for  the  condemnation  of  the  property  between  Vine, 
Plum,  Commerce  and  Water  streets,  and  also  for  securing  rights 
of  way  connecting  same  with  the  previously  described  property 
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at  the  west  end ;  and  alleges  that  in  the  condemnation  proceedings 
the  verdicts  aggregated  $1,349,347.66 ;  and  sets  forth  an  agreement 
of  the  trustees  alleged  to  he  of  "doubtful  validity,^'  to  omit  from 
condemnation  certain  property  included  in  the  condemnation  reso- 
lution of  January  24,  1903,  which  omission  made  said  verdicts  ag- 
gregated less  than  otherwise  would  have  been  the  case ;  and  further 
alleges  in  detail  the  probable  expense  to  be  incurred  in  perfecting 
the  rights  of  way  connecting  this  and  the  west  end  properties, 
which  expense,  together  with  the  cost  of  the  condemnation  proceed- 
ings, leaves  nothing  for  the  construction  of  round-houses,  repair- 
works,  machine-shops,  or  like  necessary  structures  within  the  city 
limits  for  which  it  is  alleged  the  trustees  have  made  no  pro- 
vision. 

The  petition  then  alleges  that  this  suit  is  brought  upon  the 
request  of  E.  A.  Ferguson,  a  tax-payer;  thaif  the  lessee  company 
by  reason  of  the  supplemental  agreement  and  extension  of  lease, 
providing  for  the  approval  of  its  location,  etc.,  of  all  lands  and 
structures  acquired  and  made  by  the  trustees,  claims  by  virtue  of 
said  agreement  some  interest  in  the  proceeds  of  sales  of  the  bonds 
and  the  expenditures  of  the  same. 

Upon  this  status  of  fact  it  is  claimed  that  the  expenditures  made 
and  to  be  made  from  the  bond  sales,  as  indicated,  are  and  will 
be  a  breach  of  trust  and  a  misapplication  of  the  funds  of  the  city 
within  the  control  of  the  trustees ;  and  this  court  is  asked  to  per- 
petually enjoin  the  trustees  from  expending  any  of  said  proceeds 
in  the  purchase  or  appropriation  of  said  property,  or  the  connecting 
rights  of  way  described. 

Upon  a  prior  special  demurrer,  the  several  trustees  sued  as  in- 
dividual defendants  were  dismissed  in  their  individual  capacity 
from  the  case.  The  lessee  company  answers,  denying  that  by  the 
acquisition  of  the  lands  in  the  west  end  of  the  city  described, 
all  the  necessary  terminal  facilities  had  been  provided  and  lo- 
cated; avers  that  the  northern  terminus  of  the  road  is  the  city  of 
Cincinnati,  and  that  the  tracks  leading  to  the  local  terminals 
within  said  city  are  not  branch  lines ;  and  setting  forth  the  agree- 
ment of  modification  and  extension  of  the  lease  and  the  proceedings 
of  the  trustees  in  condemning  the  property  between  Vine  and 
Plum  streets;  it  avers  its  own  written  request  for  and  consent 
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to  the  location  land  acquisition  of  the  eamey  and  its  like  approval 
of  the  omission  of  the  specified  property  from  the  condemnation 
proceedings;  and  fnrther,  that  the  property  acquired  will  provide 
sufficient  teiminal  facilities. 

The  trustees  demur  to  the  petition  and  the  city  demurs  to  the 
answer  of  the  lessee  company,  and  the  consideration  of  the  entire 
case  is  reserved  to  the  general  term,  npon  what  are  thus  questions 
of  law,  inasmuch  as  the  demurrers  admit  only  facts  well  pleaded 
and  not  conclusions  of  law. 

The  main  question  presented  by  the  pleadings  and  argued  to  us 
at  the  hearing  is^  in  brief:  Whether  the  trustees,  by  their  addon 
heretofore  in  acquiring  property  and  locating  terminals  and  tracks 
in  the  vicinity  of  Mill  creek  in  the  west  end  of  Cincinnati,  did  so 
legally  locate  the  terminals  of  and  complete  the  Cincinnati  South- 
em  Railway  as  to  exhaust  their  powers  as  to  any  further  location 
of  terminals?  It  is  claimed  that  under  the  general  power  of  the 
trustees  to  build  a  railway  between  the  two  cities,  the  incidental 
power  of  eminent  domain  ceased  upon  the  completion  of  the  road 
between,  and  the  location  and  acquisition  of  terminals  within  said 
cities.  The  theory  upon  which  this  objection  proceeds  is,  that  the 
acts  and  declarations  of  the  trustees  with  respect  to  the  Mill  creek 
property  amount  to  a  legal  location  of  the  Cincinnati  tenninals 
at  sadd  point;  that  the  acquisition  and  filling  of  lands  for  the 
track-way  north  on  McLean  avenue  constituted  a  virtual  appropria- 
tion of  all  the  lands  lying  between  this  line  on  the  east  and  the 
B.  &  0.  S.  W.  railway  on  the  west;  and  that  the  power  of  the 
trustees  to  provide  further  terminal  facilities  being  thus  exhausted, 
the  act  of  1898,  providing  funds,  must  be  construed  as  limited  to 
the  improvement  of  this  particular  location,  and  not  to  authorize 
the  acquisition  of  new  territory. 

The  act  of  1898,  and  the  contracts  for  the  modification  and 
extension  of  the  lease,  were  before  this  court  at  the  general  term 
of  1902,  upon  objections  to  the  act  as  unconstitutional,  and  to  the 
contracts  as  invalid,  an  abuse  of  the  corporate  powers  of  the  city 
and  in  excess  of  the  powers  of  the  trustees. 

The  court  found  against  all  of  these  objections,  and  its  action 
was  subsequently  affirmed  by  the  Supreme  Court  on  authority  of 
City  of  Cincinnati  v.  Taft,  63  0.  St.,  141. 
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It  is  at  least  sigmficant,  that,  while  tiie  precise  question  here 
imder  consideration  was  not  there  involved,  the  main  facts  upon 
which  it  rests  were  incidently  assumed,  and  no  such  abjection  as 
is  now  urged  seems  to  have  occurred  to  any  one.  Section  5  of  the 
act  of  1898,  declares  that: 

*  'The  said  trustees  shall  expend  the  said  fund  in  providing  term- 
inal facilities  for  said  railway,  and  in  making  permanent  bet- 
terments upon  the  line  thereon/'  etc. 

In  the  discussion  of  the  contract  made  umder  this  statute,  this 
court,  in  its  opinion  in  the  case  referred  to,  delivered  by  Judge 
Smith,  said : 

"It  may  well  be  surmised  that  the  parties  to  this  agreement 
found  it  impracticable  to  state  these  matters  with  greater  par- 
ticularity. They  could  not  foresee  the  time  required  to  finally 
determine  the  location  most  to  be  desired  for  the  terminals  nor  the 
length  of  time  required  to  negotiate  for  the  land  needed;  nor  if 
imsuccessful  in  securing  it  by  negotiation,  the  length  of  time  re- 
quired to  acquire  it  by  appropriation  proceedings. 

"The  purpose  of  having  proper  terminal  facilities  and  permanent 
betterments  is  not  the  improvement  of  the  appearance  of  the 
railway.  It  is  a  business  purpose.  It  enables  it  more  expeditiously 
to  handle  its  traffic  as  well  as  a  larger  volume  of  the  same.  The 
terminals  and  betterments  therefore  increase  the  income  of  the 
lessees;  and,  as  the  amount  the  lessee  is  willing  to  obligate  itself 
to  pay  must  depend  upon  the  income  it  hopes  to  make  out  of  the 
railway,  it  necessarily  follows  that  with  proper  terminal  fiacilities 
and  permanent  betterments,  a  lessee  might  agree  to  pay  a  large 
rental,  where  without  tliem  it  may  be  willing  to  pay  only  a  much 
reduced  rental,  or  perhaps  not  to  enter  upon  a  lease  at  all.'* 

The  proposition  that  the  trustees  exhausted  their  power  as  to 
acquiring  terminals  by  the  purchase  of  land  and  laying  of  tracks  on 
and  near  McLean  avenue  in  the  west  end,  is  untenable  as  it  seems 
to  us  from  every  point  of  view. 

So  far  as  the  argument  rests  upon,  views  and  intentions  of  the 
trustees  in  respect  of  their  acquisition  of  the  west  end  property — 
that  the  ultimate  and  sole  terminals  should  be  located  thereon — 
we  find  no  evidence  of  such  intention  in  any  of  the  resolutions  of 
the  board ;  and  it  can  not  reasonably  be  implied  from  any  of  their 
acts  in  the  premises.    The  temporary  character  of  the  purposes  to 
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be  subserved  by  such  acquisition  is  sufficiently  apparent  from  the 
declaration  of  the  trustees  cited  to  us,  explanatory  of  the  reasons 
for  locating  the  Ohio  river  bridge  opposite  that  point;  which  nat- 
urally, and  for  the  time  being  at  least,  necessitated  nearby  shipping 
facilities  in  order  to  make  the  road  practically  operative  at  the 
earliest  possible  moment. 

The  claim  made  in  the  petition  that  the  extension  of  the  tracks 
upon  McLean  avenue  virtually  appropriated  the  territory  west  of 
same  to  the  B.  &  0.  S.  W.  tracks,  for  the  purpose  of  ultimate  term- 
inals, seems  to  us  to  have  no  staple  foundation.  To  utilize  it  as 
such  would  require  a  fill  over  the  entire  territory  to  a  depth  (as 
stated  in  argument)  of  twenty-five  to  forty  feet,  at  a  cost  prac- 
tically prohibitive,  and,  moreover,  would  seriously  handicap  the 
road  for  all  time  by  the  remoteness  of  the  location  from  the 
business  and  hotel  districts  of  the  city. 

It  seems  much  more  reasonable  to  presume  from  the  relation 
of  this  property  to  the  vast  manufacturing  interests  located  and 
to  be  located  in  the  Mill  creek  valley,  and  to  the  various  import- 
ant connecting  railways  passing  out  of  the  city  adjacent  to  the 
property  acquired,  an  intention  to  secure  the  west  end  property  as 
yard  room  for  convenience  of  transfer  and  storage  purposes  in 
respect  of  interchanged  traffic,  as  part  perhaps,  of  the  ultimate 
6}'stem,  but  assuredly  not  all,  nor  even  the  principal  of  its  terminal 
facilities. 

As  to  the  power  of  the  trustees  to  be  exercised  under  the  act  in 
question,  we  can  entertain  no  doubt.  Considering  the  important 
character  of  the  trust,  it  is  not  to  be  supposed  that  it  was  ever 
intended  by  the  Legislature  to  minimize  and  confine  the  powers  of 
the  trustees  in  the  premises,  but  rather  to  amplify  them  to  the  full 
measure  of  the  necessity;  and  certainly  if  it  depended  upon  ques- 
tions of  mere  statutory  construction,  we  should  feel  constrained 
to  apply  the  most  liberal  rules  recognized  by  the  practice  of  courts 
in  such  cases. 

But  in  this  case  there  is  no  necessity  for  resort  to  technical 
rules.  We  think  the  act  of  May  4,  1869,  under  which  the  resolu- 
tion of  the  city  council  of  Cincinnati  was  passed  authorizing  the 
construction  of  a  railroad  between  Chattanooga  and  Cincinnati, 
gave  to  the  trustees,  by  necessary  implication,  the  power  to  build 
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not  only  to,  but  into  those  cities,  and  to  provide  such  terminal 
facilities  as  in  their  judgment  would  best  subserve  the  main  pur- 
pose in  view,  namely,  to  fully  build  and  complete  a  railroad, 
eflBcient  in  every  respect,  for  traffic  between  Cincinnati  and  the 
south.  It  is  therefore  not  to  be  supposed  that  their  power  was 
intended  to  be  territorially  limited  to,  so  as  to  reach  the  corporate 
boundaries  of  the  terminal  cities  only,  but  that  they  could  locate 
terminals  at  any  point  within  such  boundaries;  and  if  it  were  so, 
the  subsequent  act,  authorizing  them  to  "provide  terminal  facil- 
ities,'^ without  further  specification,  must  be  construed  as  confiding 
to  them  ample  power  to  be  exercised  according  to  their  sound  dis- 
cretion. 

Xor  can  we  perceive,  in  the  acquisition  of  the  property  between 
Vine  and  Plum  streets,  any  hint  or  suggestion  of  an  abuse  of  such 
power.  On  the  contrary,  taking  into  view  the  general  railroad 
situation  as  it  exists  in  the  city  of  Cincinnati,  as  a  fact  of  general 
public  knowledge — the  topographical  features  practically  compell- 
ing the  use  of  the  'bottoms'*  -adjacent  to  the  river  for  the  heavy 
business  of  the  city  and  for  terminals  of  railroads  entering  the 
city  at  a  corresponding  level  through  the  radial  valleys — it  seems 
to  us  a  j'ustifiable  assumption  and  quite  within  the  discretionary 
power  of  the  trustees,  to  hold  that  the  ultimate  terminals  of  the 
Cincinnati  Southern  Railway  should  be  located  in  that  general 
locality.  This  is  an  obvious  deduction  also  from  the  facts  of  the 
situation  showing  the  concentration  of  the  terminals  of  other 
leading  railways  in  that  section  of  the  city.  These  facts  fairly, 
as  we  think,  determine  the  necessity  of  such  location  of  terminals 
for  the  Cincinnati  Southern  Railroad,  as  a  means  of  enabling 
it  to  compete  on  equal  terms  for  the  carrying  business  it  was  built 
to  transact. 

The  principle  involved  was  settled  by  the  Supreme  Court  of  Ohio 
in  the  case  of  The  Toledo  &  Wabash  Railway  Co.  v.  Daniels  et  dl, 
16  0.  St.,  390,  with  respect  to  private  railway  corporations.  The 
court  adopt  the  opinion  of  the  Supreme  Court  of  Illinois  in  a 
similar  case,  in  part,  as  follows : 

"One  of  these  views  is  that  the  road  itself  having  been  actually 
completed  and  running,  the  power  to  condemn  land  either  for 
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track  of  the  road  or  for  depots  or  other  appendages  is  exhausted. 
In  this  view  we  can  not  concur. 

"It  would  indeed  be  a  disastrous  rule  to  hold  that  a  railroad 
company  niust  in  the  first  instance  acquire  all  the  grounds  it  will 
ever  need  for  its  own  convenience  or  the  public  acconmiodBtion. 
*  *  *  *  ifjfQ  can  not  suppose  it  was  the  intention  of  the 
Legislature  to  oblige  the  company  to  acquire  all  the  land  in  the 
first  instance  which  in  any  event  it  should  ever  require,  to  do 
the  largest  amount  of  business  it  may  ever  atfcain.  The  greatest 
degree  of  sagacity  could  hardly  determine  precisely  what  conveni- 
ences the  future  might  demonstrate  to  be  necessary  to  do  its  busi- 
ness with  facility. 

*'  ^Prime  f<ici&/  eay  our  own  Supieme  Court,  ^power  to  do  any 
act,  is  to  do  it  in  such  manner  and.  at  such  time  as  is  usual,  convex 
nient  and  reasonable — ^in  such  way  as  prudent  men  manage  their 
own  concerns''*  (Id,) 

If,  therefore,  private  corporations  organized  for  building  rail- 
roads may  exercise  the  power  of  eminent  domain  as  and  where 
the  necessity  arises,  as  a  continuing  power  to  accommodate  the 
growth  and  development  of  the  road>  a  fortiori  the  Legislature  in 
providing  for  the  building  of  a  great  public  highway  such  as  that 
in  question,  for  the  public  benefit,  intended  to  confer  upon  the 
trustees  charged  with  the  execution  of  the  work  a  no  less  ample 
power. 

The  further  objection  urged  at  the  hearing,  namely,  that  in 
agreeing  to  omit  a  certain  portion  of  the  property  covered  by  their 
declaratory  resolution  and  by  their  petition  in  the  condemnation 
proceedings  the  trustees  vitiated  and  rendered  void  the  entire  pro- 
ceeding, does  not  seem  to  us  well  taken. 

If,  as  intimated  in  the  petition,  the  agreement  so  to  do  was  in- 
valid, then  certainly  the  proceedings  are  not  vitiated  thereby; 
moreover  as  the  terms  of  the  agreement  are  not  set  forth,  non 
constat  it  may  have  given  to  the  trustees  rights  even  more  benefi- 
cial to  the  main  purpose  than  would  have  resulted  from  the  con- 
demnation; and  one  fact  certainly  is  significant,  namdy,  that  the 
trustees  are  saved  about  a  quarter  of  a  million  dollars  in  expendi- 
ture; and  there  is  no  allegation  showing  that  the  main  puppoee  of 
the  condemnation  is  in  any  way  impaired.  We  must  presume, 
therefore,  that  the  omission  was  made  for  some  beneficial  pur- 
pose. 
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The  objection  is  based  as  a  matter  of  law,  upon  the  decision  of 
our  Supreme  Court  in  Grant  v.  The  Village  of  Hyde  Park,  67  0. 
St.,  166.  As  we  understand  the  eflEect  of  this  decision  it  protects 
the  right  and  interest  of  a  property  owner  directly  involved  in  the 
oondemnation  proceeding  in  the  public  work  as  a  whole.  The  suit 
was  based  upon  the  attempt  of  the  village  council  as  -a  legislative 
body  to  change  its  plan  and  purpose  with  respect  to  the  work  in 
hand,  after  the  institution  of  condemnation  proceedings,  without 
notice  to  the  property  owners  whose  interests  were  involved  in  the 
carrying  out  of  the  original  plan. 

Land  was  being  condemned  for  street  purposes  upon  certain 
plans  and  specifications  establishing  the  grade,  contour,  etc.,  of  a 
public  street.  The  change  made  was  a  violation  of  the  statutory 
mode  prescribed  for  making  such  appropriation,  and  materially 
changed  the  character  of  the  case  itself  as  to  evidence  relating  to 
the  effect  of  a  different  grade  upon  the  land  abutting,  and  upon 
the  character,  usefulness  and  expense  of  the  road  itself. 

In  such  a  case  a  public  street  must  be  regarded  as  a  unit,  and 
it  is  obvious  that  the  rights  of  every  abutting  owner  are  involved 
in  changes  affecting  any  part  (Peck^s  Mun.  Laws  of  Ohio,  pp. 
133,  134). 

Moreover  with  respect  to  such  proceedings  relating  to  streets  and 
like  public  works  the  council  is  a  legislative  body  employed  in  a 
governmental  capacity;  while  in  this  case  the  trustees,  although 
exercising  powers  of  a  public  nature,  act,  nevertheless,  in  a  pro- 
prietary capacity  just  as  any  individual  might  do — ^for  the  railway 
is  not  a  public  highway  in  the  sense  of  a  street,  but  an  avenue 
and  means  of  traflSc  utilized  for  gain  and  not  open  to  the  public  for 
free  use.  See  Cincinnati  v.  Cameron,  33  0.  St.,  336;  Cleveland 
V.  Construction  Co,,  67  0.  St.,  197;  Oliver  v.  City  of  Worcester, 
102  Mass.,  489. 

The  Hyde  Park  case  does  not  apply  to  the  present  consideration 
for  still  other  reasons.  In  the  case  at  bar  the  rights  of  the  indi- 
vidual owners  are  not  in  any  way  connected.  Bach  stands  in  an 
exclusive  and  individual  relation  to  the  purposes  of  the  condemna- 
tion. The  taJcing  of  the  land  of  each  exhausts  his  interest  in  the 
subject  matter.     There  remains  no  continuing  interest    as  in  the 
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case  of  a  street  which  passes  over  6r  adjacent  to  his  land  and  which 
he  is  entitled  to  use  in  the  future. 

But  again  under  the  acts  authorizing  and  the  statutes  regulating 
condemnation  proceedings  by  the  trustees,  they  may  abandon  as 
to  any  owner,  being  liable  only  for  costs,  expenses  and  attorneys 
fees  (42  0.  St.,  239).  If  they  may  abandon  even  after  verdict 
there  appears  to  be  no  good  reason  why  they  may  not  do  so  before 
unnecessary  expenses  are  incurred,  if  for  any  proper  reason  they 
see  fit  so  to  do;  and  in  the  present  case  no  abuse  of  their  discre- 
tionary power  is  charged.  In  fact,  the  power  of  entry  and  appro- 
priation given  under  Eev.  Stats.,  Section  3281,  seems  to  give  as 
full  power  in  the  premises  by  fair  intendment,  as  could  be  exer- 
cised by  any  railway  corporation,  even  if  it  were  not  deducible 
from  other  conditions  referred  to;  and  the  principle  of  the  right 
to  abandon  the  condemnation  proceedings,  as  to  all  or  part  of 
lands,  by  railway  companies,  is  now  well  settled. 

The  last  objection  suggested,  namely,  as  to  the  agreement 
whereby  the  selection  of  terminal  sites,  etc.,  was  to  be  approved 
by  the  lessee  company,  is  one  that  is  substantially  answered  by 
this  court  in  Cincinnati  v.  Fergiison,  12  0.  D.,  439.  The  agree- 
ment in  this  case,  as  in  that,  was  carefully  worded  so  as  to  yield 
only  so  far  as  they  legally  might — which,  in  fact,  is  no  surrender 
at  all.  As  there  is  no  conflict  between  the  parties  concerned,  based 
upon  any  such  assertion  of  right  in  the  premises,  the  objection 
need  not  be  considered  further.  As  to  the  allegation  that  funds 
have  not  been  I'eserved  to  build  round-houses,  etc.,  in  the  city  of 
Cincinnati,  it  is  obvious  that  conditions  might  require  their  loca- 
tion elsewhere  on  the  line  of  the  road.  Such  an  objection  per- 
taining to  a  detail  of  the  practical  operation  of  the  road  seems 
to  us  without  force  in  the  present  consideration. 

Considering  the  whole  case,  as  presented,  we  think  the  demurrer 
of  the  trustees  should  be  sustained ;  and  as  the  contention  involves 
only  questions  of  law,  the  petition  should  be  dismissed. 

Demurrer  of  trustees  sustained  and  petition  dismissed. 

Chas.  J.  Hunt,  for  plaintiff. 

John  R.  Sayler,  for  trustees. 

Edward  Colston,  for  C.  N.  0.  &  T.  P.  Ey.  Co. 
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ACCIDENTS  IN  CROSSING  ELECTRIC  RAILWAYS  ON 
HIGHWAYS. 

[Franklin  County  Court  of  Common  Pleas.] 

Elmek  Day  v.  The  Columbus  Railway  Company. 

Decided,  May  5,  1903. 

Negligence — At  Crossings  of  Electric  Railways  Occupying  Highways — 
Right  of  Recovery  Where  There  is  Negligence  on  Both  Sides, 

1.  Where  an  electric  railway  occupies  a  public  highway,  continuous 

watchfulness  on  the  part  of  the  motorman  is  necessary  to  avoid 
accidents,  not  only  at  crossings,  but  all  along  the  line;  and  in 
the  event  of  a  collision  and  the  injury  of  a  traveller  along  the 
highway,  the  question  of  his  right  to  recover  will  depend  upon 
whose  negligence,  as  disclosed  by  the  evidence^  caused  the  injury. 

2.  A  demurrer  to  the  petition  in  a  suit  for  damages  on  account  of  an 

injury  in  crossing  an  electric  railway  on  the  highway,  will  not 
lie,  where  the  allegations  of  the  petition  make  it  evident  that  the 
question  of  proximate  cause  can  be  determined  only  from  the 
evidence. 

Evans,  J. 

This  cause  is  argued  and  submitted  on  a  demurrer  to  the  petition. 

The  petition,  after  certain  preliminary  averments,  recites,  in 
substance,  that  on  and  prior  to  October  31,  1902,  the  defendant 
owned  and  operated,  and  so  continues  to  do,  a  line  of  electric  street 
railway  cars  between  the  city  of  Columbus  and  the  village  of  West- 
erville,  in  Franklin  county.  That  about  three  miles  of  defendant's 
said  road  extends  between  Westerville  and  Blendon  cross-roads, 
and  is  located  entirely  on  the  east  side  of  the  public  highway  known 
as  the  State  road;  that  on  said  day,  between  the  hours  of  11  a.  m. 
and  12  m.,  plaintiff  was  driving  a  team  of  horses  attached  to  an 
empty  farm  wagon  along  said  road  in  a  southerly  direction,  and 
upon  arriving  at  his  place  of  residence,  located  on  the  east  side 
of  said  road  and  defendant's  track  and  about  one  hundred  yards 
south  of  the  intersection  of  the  Central  College  road  and  the  State 
road,  he  attempted  to  cross  the  defendant's  track  for  the  purpose 
of  entering  his,  the  plaintiff's  premises,  and  that  while  so  crossing 
said  defendant's  track  as  aforesaid,  defendant  carelessly  and  neg- 
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ligently  caused  one  of  its  south  bound  cars  thereon  to  collide  with 
said  wugon  and  team  of  horses,  wheieby  plaintiflE  and  said  wagon 
were  violently  carried  far  a  distance  of  about  forty  feet,  etc.  The 
petition  then  recites  the  injuries  to  plaintiff,  which  are  not  neces- 
Kiry  to  set  forth  for  the  purposes  of  this  demurrer.  The  petition 
then  recites  that  the  crossing  of  defendant's  tract,  at  the  entrance 
of  plaintiff^s  said  residence,  is  situated  at  the  foot  of  a  long  and 
eteep  grade,  and  that  the  top  of  said  grade  is  more  than  a  quari:er 
of  a  mile  nori:h  of  said  entrance,  and  that  defendant's  said  south- 
ibound  car  was  descending  said  grade  at  a  high  and  dangerous  rate 
of  speed,  and  that  said  defendant  neglected  to  sound  any  alarm,  or 
give  said  plaintiff  any  warning  whatever  while  descending  said 
grade,  either  at  the  intersection  of  the  Central  Ck)llege  road  and  the 
State  road,  or  at  or  before  reaching  said  crossing  at  plaintiff's  en- 
trance, and  that  defendant  did  not  attem/pt  to  stop  or  lessen  the 
epeed  of  said  car  until  after  it  had  collided  as  aforesaid. 

Plaintiff  further  says  that  the  regular  cars  of  defendant  running 
on  said  line  are  large  double  truck  cars  provided  with  air  brakes, 
end  a  loud  whistle  and  gong  for  sounding  an  alarm,  but  that  said 
south-bound  c?ar  which  collided  with  plaintiff  was  a  small  single 
truck  ear,  equipped  with  no  apparatus  for  sounding  an  alarm, 
except  a  small  gong,  and  provided  with  no  brake,  except  a  hand 
brake.  He  further  says  that  the  wagon  in  which  he  was  riding 
and  with  which  said  car  collided,  was  in  a  safe  condition,  and  that 
the  team  of  horses  were  gentle,  and  that  plaintiff  is  a  careful  and 
experienced  driver.    He  prays  damages,  etc. 

The  defendant,  in  argument  in  support  of  the  demurrer,  con- 
tends that  inasmuch  as  the  petition  shows  that  the  accident  to 
plaintiff  and  the  injuries  of  which  he  complains  occurred  in  the 
country,  at  about  the  hour  of  noon;  that  he  drove  his  team  of 
horses  attached  to  the  wagon  in  front  of  the  moving  car;  that  there 
18  no  averment  in  the  petition  that  plaintiff  was  free  from  faidt 
or  negligence  which  directly  contributed  to  his  injuries;  no  aver- 
ment that  there  was  any  obstruction  between  him  and  the  moving 
car  which  prevented  him  from  seeing  the  car;  that  thereby  such 
a  state  of  facts  raises  the  presumption  of  contributory  negligence 
eo  strong  as  that  it  will  preclude  plaintiff  from  recovering  any- 
thing from  the  defendant.    Defendant  contends  that  the  ordinary 
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rules  applicable  to  steam  railroads  should  apply,  and  claims  that 
the  inference  of  contributory  negligence  is  eo  strong  from  the 
facts  stated  in  the  petition  that  a  demurrer  will  lie  in  the  absence 
of  an  averment  that  the  plaintiflE  was  free  from  fault  on  his  part. 

So  far  as  the  general  rule  is  concerned  there  is  no  question  but 
that  oidinairy  prudence  is  required  of  a  person  in  the  full  enjoyment 
of  his  faculties  of  seeing  and  h^Lring,  before  attempting  to  pass 
over  a  known  railroad  crossing,  and  that  he  should  use  such  senses 
for  the  purpose  of  discovering  and  avoiding  danger  from  an  ap- 
proaching train,  and  the  omission  so  to  do,  without  a  reasonable 
excuse  therefor,  is  negligence,  and  will  defeat  an  action  by  such 
person  for  an  injury  to  which  such  negligence  contributed.  Such 
failure  on  his  part  is  held  in  this  state  to  be  not  merely  evidence 
of  negligence  to  be  considered  by  the  jury,  but  that  it  is  itself 
such  negligence  as  will  prevent  a  recovery.  (Pa.  R,  R.  Co.  v.  Rath* 
ger,  33  0.  S.,  ^Q).  And  this  is  held  to  be  the  rule  notwithstand- 
ing the  neglect  to  ring  the  bell  or  sound  the  whistle  by  the  train- 
men at  the  public  crossing.  {C,  C,  C.  &  7.  R,  R.  Co.  v.  Elliott, 
28  0.  S.,  340). 

In  Railroad  Co.  v.  Morel,  40  0.  S.,  338,  the  court  extended  the 
rule  and  held  that  "the  fact  that  the  view  was  obstructed  did  not 
excuse  the  neglect  of  plaintiflE  to  stop  and  listen ;  it  made  his  neg- 
lect to  do  80  greater.^' 

There  is  no  question  as  to  the  above  being  the  well  established 
rule  in  this  state  when  such  facts  are  developed  on  the  trial,  and, 
as  a  general  rule,  such  is  applicable  both  to  steam  and  street  rail- 
road crossings.  However,  it  is  a  fact  to  be  considered  that  steam 
railroads  running  exclusively  on  their  own  right  of  way  seldom 
encounter  dangers  of  the  character  in  question,  except  at  grade 
crossings,  while  electric  railroads  using  the  'public  highways  are 
continually  encountering  and  passing  horses,  vehicles  and  travel- 
ers. It  is  true  that  such  dangers  are  greater  on  thickly  populated 
streets  of  a  city  than  on  country  roads. 

Spear,  J.,  in  Street  R,  R.  Co.  v.  Snell,  54  0.  S.,  207,  says: 

'TVe  think  there  is  no  just  analogy  between  the  right  of  a  street 
railway  running  cars  along  a  highway  and  the  right  of  a  steam 
railroad  running  its  tmns  across  a  highway  at  grade,  and  that 
the  rule  of  care  incumbent  upon  one  about  to  cross  a  steam  rail- 
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road  is  hardly  a  fair  one  to  be  applied  in  all  its  strictness  to  street 
railways  in  cities  where  a  car  that  can  be  speedily  stopped,  passes 
crossings  at  frequent  intervals,  and  where  people  necessarily  cross 
streets  frequently  and  hurriedly/' 

While  it  is  true  that  this  rule  ordinarily  eould  not  apply  outside 
of  crowded  city  thoroughfares,  and  along  a  country  highway  in 
all  the  strictness  above  indicated,  and  evidently  was  not  so  intended, 
yet  the  fact  that  an  electric  railway  occupies  a  highway  traveled 
by  the  public  woidd  necessarily  demand  continuous  watchfulness 
and  care  on  the  part  of  the  motorman  to  avoid  accidents,  not  only 
at  crossings,  but  all  along  the  line.  But  even  then,  in  the  event 
of  a  collision  and  injury  on  the  part  of  a  traveler,  the  question  of 
his  right  to  recover  will  depend  upon  whose  negligence  the  evidence 
discloses  caused  the  injury,  even  where  both  parties  were  guilty 
of  negligence. 

The  question  here  is :  Must  the  fact  of  the  proximate  cause  of 
the  injury  be  disclosed  by  the  evidence  on  the  trial,  or  are  the 
omissions  and  allegations  of  the  petition  sufficient  to  justify  the 
court  in  sustaining  the  demurrer?  It  is  a  general  rule  of  law  in 
this  state  that  contributory  negligence  is  a  matter  of  defense.  And 
it  is  only  where  the  evidence  of  the  plaintiff  raises  a  presumption 
of  his  negligence  contributory  to  the  injury  that  the  burden  is  upon 
him  to  remove  the  presumption  before  he  can  recover. 

The  plaintiff  in  this  case  was  not  attempting  to  cross  the  track 
of  defendant's  company  on  a  public  crossing,  but  it  was  on  a  pri- 
vate way  in  front  of  his  own  premises  and  place  of  residence. 
The  track  was  on  the  side  of  the  road  contiguous  to  plaintiff's 
premises.  He  was  driving  south  along  this  road,  and  attempted 
to  turn  in  to  his  place  across  the  track  when  he  was  struck  by  the 
car  which  came  behind  him  from  the  north  going  south.  He  bslyb 
that  this  crossing  at  his  place  of  residence  is  situated  at  the  foot 
of  a  long  steop  grade,  and  that  the  top  of  the  grade  is  more  than 
a  quarter  of  a  mile  north  of  said  entrance ;  that  said  car  was  de- 
scending said  grade  at  a  high  and  dangerous  rate  of  speed;  that 
defendant  neglected  to  sound  any  alarm,  or  to  give  any  warning 
wliatever  while  descending  said  grade,  at  or  before  reaching  said 
crossing,  and  did  not  attempt  to  stop  or  lessen  the  speed  of  said 
car  until  after  it  had  collided  with  his  vehicle.     He  says  that  the 
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Tegular  care  of  defendant  operated  on  that  line  are  large  double 
truck  care  provided  -with  air  bi^es,  and  a  loud  whistle  and  gong 
for  sounding  an  alarm;  but  that  the  oar  that  collided  -with  him 
was  a  small  single  truck  car  equipped  with  no  appamtuft  for  sound- 
ing an  alarm,  except  a  email  gong^  and  provided  with  no  brake^ 
except  a  hand  brake. 

The  plaintiff  makes  no  all^tion  that  he  was  without  fault  him- 
self,  any  more  than  to  aver  that  the  wagon  in  which  he  was  riding 
was  in  a  safe  condition,  and  that  the  team  of  horses  were  gentle, 
and  that  he  is  a  careful  and  experienced  driver. 

In  Rider,  Admr.,  v.  C.  H.  &  D.  R.  R.  Co.,  10  C.  C,  299,  the  trial 
court  sustained  a  demurrer  to  plaintiff's  petition,  which  was  held 
to  be  error.  Plaintiff's  intestate  was  walking  upon  the  track  of  a 
steam  railroad  when  he  w^  struck  by  a  train  and  killed.  The 
place  where  he  was  walking  was  a  foot  path  by  a  private  crossing 
on  his  father's  farm,  which  crossing  had  been  maintained  and 
used  as  such  private  crossing  by  decedent's  family  for  many  yeara 
with  the  knowledge  and  acquiescence  of  the  railroad  company. 
That  decedent  while  going  from  one  part  of  the  farm  to  another 
along  or  near  this  private  croseing,  in  the  performance  of  his  law- 
ful duties,  without  any  negligence  or  fault  on  his  part,  was  struck 
by  a  locomotive  which  defend€mt's  agents  and  servants  negligently, 
wantonly,  willfully  and  unlawfully  caused  to  be  propelled  and  run 
swiftly  and  noiselessly  on,  over  and  along  said  railroad,  and  killed. 
No  warning  was  given  by  the  trainmen  by  the  ringing  of  the  bell 
or  blowing  of  the  whistle,  or  otherwise.  The  circuit  court  held  that 
the  trial  court  erred  in  sustaining  the  demurrer  and  seems  to 
hold  that  the  defendant  was,  under  the  circumstances,  negligent 
in  not  giving  warning,  and  that  the  petition  on  its  face  contained 
sufficient  allegations  to  entitle  plaintiff  to  go  to  trial. 

In  Street  R.  R.  Co,  v.  NoUhenius,  40  0.  S.,  380,  the  court 
held  that  the  general  rule  that  contributory  negligence  as  a  mat- 
ter of  defense  is  a  rule  of  pleading  as  well  as  of  evidence.  The 
court  say: 

^'Where  the  relation  between  the  parties  does  not  require  of 
plaintiff  any  duty  toward  the  means  from  which  the  injury  re- 
sults beyond  ordinary  care  to  avoid  said  injury,  no  such  averment 
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is  necessary;  where  nothing  more  than  ordinary  care  is  required 
that  degree  of  care  will  be  presumed.^' 

In  the  above  case  the  plaintiff  was  passing  along  a  street  and 
had  no  relation  with  the  defendant  requiring  him  to  observe 
more  than  ordinary  care,  that  is  at  all  times  required  to  avoid 
an  injury.    The  court  say: 

"That  averment  that  he  was  without  fault  would  be  an  aver- 
ment of  that  which  would  be  presimied  and  was  not  necessary.^' 

I  do  not  think  that  the  ordinary  rules  applicable  to  steam 
railroads  should  apply  to  an  electric  railway  occupying  a  public 
highway.  They  are  by  no  means  analogous.  Cars  on  a  public 
highway  are  not  only  continually  meeting  and  passing  travelers 
and  conveyances,  for  whom  they  must  exercise  a  watchful  regard 
to  avoid  collisions;  but  where  they  occupy  the  road  side,  as  in 
this  case,  they  have  the  additional  burden  of  observing  ordinary 
care  in  regard  to  persons  and  vehicles  going  to  and  from  their 
habitations  to  the  highway,  over  private  crossings.  In  the  case 
at  bar  plaintiff  was  driving  in  to  his  own  home  when  struck  by 
the  car.  The  car  came  up  behind  him,  as  he  alleges,  at  a  high  rate 
of  speed,  without  giving  him  any  warning  of  its  approach.  It  w^as 
not  the  ordinary  make  of  cars  used  on  that  line,  but  was  a  light 
car,  and  was  not  similarly  equipped  for  giving  warning  as  were 
the  ordinary  cars.  I  think  that  the  question  as  to  whether  or 
not  the  proximate  cause  of  the  injury  in  question  was  due  to  the 
negligence  of  the  plaintiff  or  to  that  of  the  defendant  can  only 
be  determined  by  evidence  on  the  trial  of  the  case. 

The  demurrer  is  therefore   overruled. 

ff.  R.  Jones,  for  plaintiff. 

Booth,  Keating  &  Peters,  for  defendant. 
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VIOLATION  BY  STRIKKRS  OP  ORDBK  OP  INJUNCTION. 

[Franklin  CSounty  Court  of  Ck>mmon  Pleas.] 

Thb  L.  H08TEB  Brewing  Company  v.  Michael  J.  Oiblon  st  au 

Decided,  April  9,  1903. 

Injunction— Against  Interference  With  Operation  of  Plant  or  Business 
by  Striking  Workmen— Nature  of  Interference  Provenr—Punishr 
ment  Imposed, 

An  order  of  Injunction,  forbidding  In  broad  language  all  forms  of  Inter- 
ference with  the  operation  of  plaintiff's  factory  or  business,  but 
properly  protecting  the  rights  of  the  defendants,  was  disregarded 
by  striking  workmen,  who  were  brought  in  under  rules  to  answer 
as  in  contempt 

The  evidence  showed  that  G  ran  a  wagon  across  the  passageway 
leading  to  the  plaintifT's  factory,  and  seizing  the  reins  stopped  a 
team  and  wagon  being  driven  there  through,  and  used  abusive  and 
threatening  language  toward  the  driver:  Fined  $50,  with  ten  days 
in  Jail;  Jail  sentence  suspended,  unless  it  should  be  found  neces- 
sary to  enforce  obedience  to  the  injunction. 

While  strikers  were  congregated  in  the  passageway  a  team  was 
driven  rapidly  through,  and  B  attempted  to  grab  the  reins  and  was 
struck  and  injured.  He  claimed  to  have  been  only  seeking  to  pro- 
tect himself,  and  it  appeared  that  the  order  of  injunction  had  not 
yet  been  served  upon  him:  Dismissed. 

M  also  grabbed  the  reins  and  stopped  a  team.  He  claimed  to  have 
acted  for  self  protection,  but  the  evidence  showed  that  he  had  an 
abundance  of  time  to  get  out  of  the  way:  Fined  $26,  with  ten 
days  in  Jail;  Jail  sentence  remitted. 

Bigger,  J. 

A  few  days  ago  application  was  made  to  this  court  for  an  in- 
junction restraining  the  defendants  named  from  the  commission 
of  unlawful  acts  which  it  was  alleged  they  were  committing  in 
violation  of  the  property  rights  of  the  pladnitiff.  An  injunction 
was  allowed  and  since  that  time  complaint  has  been  made  in  writ- 
ing to  this  court  that  certain  of  the  defendants  therein  named 
have  been  guilty  of  the  violation  of  the  order,  and  a  rule  was  asked 
requiring  them  to  show  cause  why  they  sbould  not  be  punished  as 
for  a  contempt  of  the  order  of  the  court  Three  of  the  cases  have 
been  heard. 

Prom  the  evidence  it  appears  that  the  defendants,  together 
with  a  large  number  of  others,  have  been  in  the  employment  of 
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the  plaintiff  and  that  some  disagreements  having  arisen  between 
the  plaintiff  and  its  employes — the  employes  are  no  longer  in 
the  employment  of  the  plaintiff.  Whether  they  have  left  their 
former  employment  of  their  own  volition  or  whether  it  is  what  is 
commonly  cadled  a  lock-out  does  not  appear,  nor  is  it  of  any  im- 
portance or  materiality  so  far  as  the  questions  before  this  court 
ere  concerned. 

I  will  not  undertake  to  state  the  averments  of  the  petition  in 
these  cases  as  it  would  extend  this  opinion  to  an  unreasonable 
length,  and  so  far  as  the  question  before  the  court  upon  this  hear- 
ing is  concerned  it  is  not  necessary,  for  there  is  no  claim  that  the 
injunction  is  not  warranted  by  the  averments  of  the  petition  or 
that  it  is  in  its  terms  too  broad  or  conflicts  with  any  of  the  rights 
of  the  defendants  in  the  premises.  The  only  question  before  the 
court  is  whether  tliese  individual  defendants  hwve  been  guilty 
of  a  violation  of  tlie  terms  of  the  restraining  order. 

That  order  is  as  follows,  omitting  the  formal  parts  o£  it :  Thst 
the  defendants  and  each  of  them  be  enjoined  from  in  any  manner 
interfering  with  the  persons  or  any  person  in  the  employ  of  plaint- 
iff;  from  in  any  manner  interfering  with  any  persons  who  may  de- 
sire to  enter  or  remain  in  the  emplo}Tnent  of  plaintiff,  either  by 
way  of  threat,  violence  or  intimidation ;  from  congregating,  loiter- 
ing about  or  in  tlie  neighborhood  of  plaintiff's  brewery  or 
bottling  works,  with  intent  to  interfere  with  employes  of  plaintiff 
in  any  wise,  either  while  they  are  at  work  or  on  their  way  to  and 
from  their  work,  and  with  intent  to  interfere  with  or  obstruct  in 
any  manner  plaintiff's  trade  or  business;  from  in  any  wise  inter- 
fering with  any  person  or  persons  who  may  be  delivering  or 
hauling  the  product  of  the  plaintiff;  from  interfering  with  the 
free  access  of  plaintiff's  employes  and  with  their  return  to  their 
homes,  lx>arding  places  or  other  places  to  which  they  may  desire 
to  go ;  from  gathering  at  the  approaches  to  or  in  and  about  plaint- 
iff's factor}',  and  interfering  -with  or  hindering  the  free  conduct 
or  control  of  plaintiff's  business  or  property. 

As  to  tlie  law  u}>on  tlie  subjects  of  the  rights  of  employers 
and  employes  in  cases  of  this  kind  there  is  really  no  room  for  dis- 
pute. Prol>ably  no  branch  of  the  law  is  more  clearly  settled  and 
the  rights  of  the  re^^pective  parties  defined  by  judicial  decision 
than  in  this  class  of  cases. 
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In  the  case  of  The  Union  Pacific  Railway  Company  v.  Buff, 
120  Fed*  Bep.,  p.  102,  Judge  McPherson  says  in  his  opinion  on 
page  106,  after  citing  a  long  list  of  decisions  both  federal  and 
state — 

''These  anthorities  can  not  be  reviewed  within  the  limits  of  an 
opinion  of  reasonable  length.  The  rules  to  be  deduced,  with  but 
a  single  exception,  can  not  be  in  any  doubt  and  the  authorities 
are  not  in  conflict.  And  it  does  not  matter  whether  we  turn  to 
the  English  cases  or  the  federal  cases  decided  by  the  circuit  and 
the  decisions  of  the  appellate  courts  of  the  United  States  and 
the  supreme  courts  of  the  several  states,  or  to  the  text  books  old 
or  modem,  we  find  a  uniformity  so  remarkable  as  seldom  to  be 
found  in  other  branches  of  our  jurisprudence.  They  are  all  in 
favor  of  the  rights  of  contract  of  freedom  of  the  rights  of  property 
and  that  no  man  or  combination  of  men  shall  be  allowed  to  inter- 
fere with  another  man,  partnership  or  corporation.  The  courts 
can  not  hope  to  entirely  foreclose  discussion  of  these  questions. 
But  discussion  is  already  nearly  at  an  end  by  the  courts  and  by 
those  having  the  slightest  knowledge  of  jurisprudence.  Capital- 
ists and  employers  of  labor  and  employes  alike  must  understand 
that  they  must  go  elsewhere  than  the  courts  for  other  results. 
*  *  *  *  Capital  or  labor  may  in  one  case  or  in  another 
dominate  the  other,  but  in  the  end  right  and  justice  will  dominate 
both.  And  what  is  right  and  what  is  justice  will  be  decreed  by 
a  tribunal  by  whatsoever  name  having  chancery  powers.  The 
principle  of  contract  and  property  rights  will  not  be  destroyed 
and  labor  will  not  be  reduced  to  slavery  and  the  public  will  not 
be  ridden  down  for  want  of  tribunal,  and  that  tribunal  ynay  be 
called  by  one  name  or  by  another,  and  it  may  be  presided  over  by 
a  man  called  judge,  or  a  chancellor,  or  an  arbitrator,  but  such  a 
tribunal  will  have  chancery  powers  and  with  all  the  powers  devel- 
oped by  the  growth  of  equity  jurisprudence  for  the  last  two  hun- 
dred years  and  the  growth  yet  to  come." 

I  have  been  quoting  from  the  language  of  the  judge  rendering 
the  opinion. 

It  is  the  peculiar  province  of  a  court  of  equity  to  interpose 
for  the  protection  of  property  rights  when  they  are  threatened. 
It  is  not  within  the  province  of  a  court  of  equity  to  enjoin  the 
mere  threatened  commission  of  a  crime,  unless  the  act,  which 
is  criminal,  will  result  in  the  destruction  of  property,  and  the 
right  of  the  plaintiffs  to  conduct  their  business  is  a  property 
right.  The  injunction  in  this  ease  does  not  prevent  the  defend- 
ants from  doing  anything  which  they  have  a  right  to  do  under 
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the  law.  In  view  of  the  situation  now  existing,  and  in  view  of 
the  fact  that  there  is  probably  some  misunderstanding  as  to  the 
extent  of  the  rights  of  the  defendants,  I  think  it  well  to  elaborate 
a  little  upon  the  subject.  Whether  the  defendoouts  here  and  their 
fellow  employes  have  left  the  service  of  plaintiff  of  their  own 
volition,  or  whether  they  have  been  discharged,  which,  as  I  say, 
the  proof  does  not  show,  their  rights  after  leaving  that  employ- 
ment are  the  same.  They  have  a  right  to  refuse  to  work  upon 
the  terms  offered,  whatever  these  terms  may  be,  and  they  have  a 
right  to  unite  themselves  together  for  the  purpose  of  obtaining 
better  conditions  of  employment,  and  they  have  a  right  to  use  all 
peaceful  means  to  that  end.  This  right  m«ay  be  exercised  by 
argument  or  persuasion  to  induce  others  to  refrain  from  taking 
their  places.  To  that  end  they  have  a  right  to  maintain  a  patrol 
or  picket  of  such  persons  as  they  may  detail  from  their  number 
for  the  purpose  of  observing  who  go  to  and  from  the  factories  of 
the  plaintiff,  to  enable  them  to  exercise  the  right  which  they  have 
of  trying  to  persuade  other  men  from  taking  their  places  in  the 
employment  of  plaintiff.  But  their  right  is  strictly  limited  to  the 
use  of  peaceful  means  and  agencies  to  that  end.  These  defendants 
being  no  longer  in  the  employment  of  the  plaintiff,  can  not 
again  enter  its  employment  except  by  mutual  agreement  of 
the  parties.  The  plaintiff  upon  its  part  has  the  same  free- 
dom of  choice  under  the  laws.  It  may  again  employ  the 
defendants  or  employ  others  in  their  places.  Whatever  difference 
of  opinfon  there  may  be  as  to  the  propriety  or  policy  of  other 
men  taking  the  places  of  men  on  strikes,  yet  under  the  law  that 
right  is  clear  and  undisputed,  and  there  never  was  a  decision  by 
any  court  to  the  contrary.  Nor  can  the  plaintiff  be  interfeivd 
with  in  that  right  in  any  manner,  except  as  I  have  already  stated, 
peaceful  persuasion  of  those  who  are  about  to  take  such  employ- 
ment. But  in  the  use  of  arguments  and  persuasion  the  defendants 
have  absolutely  no  rights  under  the  law  to  use  any  force  or  vio- 
lence or  intimidation.  If  the  plaintiff  is  successful  in  securing 
other  men  to  take  the  places  of  its  former  employes  the  defend- 
ants have  no  right  to  intimidate  them  by  threats  or  show  of  force 
which  may  amount  to  intimidation.  Such  persons  in  the  employ 
of  the  plaintiff  have  a  right  to  go  to  and  from  their  work  without 
fear  or  molestation.    Nor  must  it  be  supposed  that  only  acts  of 
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physical  violence  are  iinkwful.  It  is  unlawful  to  interpose  in 
the  path  of  persons  engaged  in  the  conduct  of  plaintifE^s  business 
in  such  numbers  as  in  itself  to  amount  to  intimidation.  That  is, 
the  rights  of  persons  engaged  in  the  service  of  plaintiff  to  pas^ 
freely  and  unmolested  along  our  streets  is  just  the  same  as  that 
of  the  defendants  themselves.  Nothing  more  and  nothing  less 
under  the  law,  and  when  anything  is  done  which  amounts  to 
intimidation  of  such  persons,  whether  by  physical  force  or  by 
so-called  persuasion  carried  to  the  extent  of  intimidation,  it  places 
the  person  engaged  in  it  in  the  position  of  violating  the  rights 
of  such  other  person,  and  is  a  violation  of  plaintiffs  rights  and 
of  the  injunction  in  this  case. 

I  need  hardly  say  that  the  placing  of  obstructions  to  the  ingress 
and  egress  of  plaintiff's  wagons  to  and  from  its  factories  is  a 
violation  of  plaintiff's  rights,  and  can  not  be  permitted.  Of 
course,  it  is  impossible  for  courts  to  state  in  detail  the  acts  which 
will  or  may  amount  to  a  violation  of  the  plaintiff^s  rights,  and 
therefore  a  violation  of  the  injunction.  But  the  intelligence  of 
the  defendants  in  this  case  is  suJflScient  to  enable  them  to  determine 
whether  any  course  of  conduct  upon  their  part  amounts  to  vio- 
lence or  intimidation  of  persons  in  the  employ  of  plaintiff.  I 
am  satisfied  from  the  evidence  that  good  advice  has  been  given 
to  the  men  engaged  in  the  strike  by  members  of  their  own  organi- 
zation, which,  if  it  were  observed,  would  make  such  proceedings 
as  this  in  court  unnecessary.  In  times  of  public  excitement,  such 
as  this,  lawless  and  irresponsible  men  and  mere  boys  take  advan- 
tage of  the  occasion  offered  to  conmiit  acts  of  violence  and.  to 
create  disorder.  When  such  a  condition  arises,  it  is  the  duty  of  the 
defendants  not  only  not  to  encourage  such  conduct  on  the  part 
of  others,  but  to  refrain  from  taking  any  part  in  them,  but  to 
discourage,  and,  if  possible,  prevent  it.  There  are  quite  a  number 
of  reported  cases  decided  by  the  courts  of  this  state,  which  I  will 
not  undertake  to  cite  and  discuss,  but  from  an  examination  of 
them  I  find  that  there  is  no  question  but  that  the  law  is  as  I  have 
stated  it.  Indeed  the  decisioais  in  all  the  states  so  far  as  my 
examination   goes   are  in   substantial  accord. 

Coming  then  to  a  consideration  of  the  fects  presented  here,  and 
first  as  to  the  complaint  filed  against  the  defendant  Giblon.  It 
is  charged  that  the  defendant  interfered  with  the  hauling  of  plaint- 
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iff's  products  from  the  brewery  and  would  not  permit  the  persons 
hauling  it  to  proceed  further,  and  it  is  alleged  generally  that  he 
interfered  with  the  condiuct  and  control  of  plaintiff's  business. 
The  evidence  leaves  only  one  conclusion  possible  in  this  case,  and 
that  is  that  the  defendant  Giblon  is  guilty  of  the  charge.  It  is  in 
evidence,  and  not  denied  by  the  defendant  or  any  one  else,  that  he 
placed  an  obstruction,  being  a  wagon,  across  one  of  the  passage- 
ways leading  to  plaintiff's  factory  as  plaintiff  was  about  to  send 
out  its  wagon,  which  precluded  the  passage  of  horse  and  wagon 
in  that  direction.  Several  witnesses  testified  that  he  grabbed  the 
reins  or  lines  as  the  driver  was  attempting  to  drive  the  team 
from  plaintiff's  premises,  stopped  the  team,  and  that  he  used 
violence  and  abusive  language  to  the  driver.  This  is  also  practi- 
ally  without  denial.  It  is  true  one  witness  testified  that  he,  the 
witness,  grabbed  the  lines,  but  whether  that  is  true  or  not  it  can 
make  no  difference  if  the  defendant  himself  was  doing  this,  that 
some  person  else  was  also  doing  the  same.  The  defendant  is, 
therefore,  clearly  guilty  of  a  violation  of  the  order.  He  did  not 
take  the  stand  in  his  own  behalf.  And  if  he  could  not  consci- 
entiously deny  the  statements  of  the  witnesses  who  testified  against 
him,  it  is  entirely  to  his  credit  that  he  did  not  take  the  stand 
and  make  a  false  statement  under  oath. 

Now,  when  the  application  for  an  injunction  was  made  in  this 
case,  I  was  asked  to  make  a  much  broader  and  more  sweeping 
order  than  was  made.  I  felt  the  prayer  of  the  petition  could  not 
be  granted  to  the  extent  that  the  plaintiff  desired,  as  in  my 
opinion  it  would  be  an  invasion  of  the  defendants'  rights,  and 
upon  a  careful  examination  of  the  authorities  I  am  satisfied  that 
the  order  issued  violates  no  right  of  the  defendants,  but  preserves 
to  them  every  right  which  they  may  have  under  the  law.  That 
being  true,  it  is  the  duty  of  this  court  to  uphold  that  order  by 
all  the  power  at  its  command.  A  court  which  would  fail  to  uphold 
its  order  and  decrees  made  for  the  protection  of  property  and 
property  rights  would  merit  the  contempt  of  all  law-abiding 
citizens.  And  I  want  to  say  now,  and  say  it  so  that  there  may 
be  no  misunderstanding  about  it  on  the  part  of  any  one,  that 
this  court  will  uphold  its  lawful  orders  and  maintain  the  dignity 
of  the  court  and  the  supremacy  of  the  law  by  all  the  means  at  its 
command,  which  are  found  necessary  to  accomplish  that  object. 
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This  does  not  mean  that  the  court  will  be  arbitrary  in  the  impo- 
sition of  penalties.  I  have  not  the  slightest  disposition  to  inflict 
greater  penalties  than  may  be  found  necessary  to  accomplish  the 
object  sought  and  secure  the  observance  of  the  order.  But  at  the 
same  time  it  must  not  be  thought  that  the  violation  of  the  order 
of  a  court,  charged  by  law  with  the  performance  of  this  very 
duty,  can  be  treated  as  a  light  matter.  The  court  will,  therefore, 
in  this  case  impose  a  fine  of  fifty  dollars  and  imprisonment  in 
the  county  jail  for  ten  days.  I  will,  however,  remit  the  jail 
sentence  at  this  time.  But  I  want  to  say  plainly  that  if  it  is 
found  that  imprisonment  is  necessary  to  enforce  this  order,  the 
court  will  not  hesitate  in  the  discharge  of  its  duty  to  make  im- 
prisonment a  part  of  the  penalty.  The  order  as  to  the  payment 
of  the  fine  is  that  the  defendant  be  committed  until  the  same 
is  paid,  unless  sooner  discharged  by  operation  of  law. 

As  to  the  case  against  John  Bauer  the  evidence  shows  that 
he  was  in  a  crowd  in  and  about  the  gate  to  plaintiff^s  premises 
when  a  wagon  belonging  to  the  plaintiff  was  driven  out  of  the 
gate  at  a  very  high  rate  of  speed,  and  that  he  was  struck  by  it  and 
knocked  down  and  considerably  injured.  The  testimony  of  some 
of  the  witnesses  to  the  transaction  is  that  the  defendant  made  an 
effort  to  grab  the  horses  or  wagon,  or  both,  as  it  went  by  him. 
The  defendant  very  earnestly  denies  this,  and  says  all  he  did 
was  to  endeavor  to  protect  himself  from  injury.  Upon  the  evi- 
dence in  this  case  I  am  in  doubt,  and  think  I  should  give  the 
defendant  the  benefit  of  it.  There  was  undx)ubtedly  great  excite- 
ment there,  and  there  might  have  been  a  mistake  as  to  what  he 
I  was  doing  just  at  the  time  he  was  struck.  He  claims  the  wagon 
was  driven  at  a  very  high  rate  of  speed  and  swerved  towards  him 
and  he  was  struck.  In  that  connection  also  I  wish  to  say  that 
the  conduct  of  plaintiff  in  driving  wagons  out  of  its  premises 
at  such  a  rate  of  speed,  if  it  was  unnecessary,  is  reprehensible. 
There  should  be  no  effort  to  drive  over  or  through  a  crowd 
standing  in  the  way  in  such  a  manner  as  to  injure  the  lives  or 
limbs  of  those  in  the  way,  even  though  they  may  be  violating 
the  law.  It  is  the  duty  of  the  officers  of  the  law  to  compel  such 
crowds  to  disperse,  and  to  furnish  to  the  plaintiff  whatever  pro- 
tection is  necessary  against  the  lawless  acts  of  men  who  congre- 
gate so  as  to  interfere  with  plaintiff's  business,  and  they  should 
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demand  and  rely  upon  it,  and  not  themselves  attempt  to  commit 
any  breach  of  the  peace.  The  evidence  does  not  show  that  this 
defendant  six>pped  the  wagon,  nor  indeed  is  it  clear  whether  he 
actually  had  hold  of  it  or  not.  FuTthennore  the  sherifE^s  return, 
and  I  may  say  now  the  evidence,  shows  that  the  defendant  John 
Bauer  was  not  served  with  the  order  of  injunction  until  three 
o'clock  of  Saturday  afternoon.  The  evidence  fails  to  show  that 
he  had  been  served  with  the  order  of  injunction  prior  to  the 
occurence  complained  of,  and,  of  course,  he  could  not  be  held 
for  contempt  of  court  unless  this  was  shown.  It  was  at  some 
time  during  the  afternoon  as  I  recollect,  or  the  morning  of  Satur- 
day. The  finding,  therefore,  must  be  that  this  defendant  is  not 
guilty,  and  he  should  be  discharged. 

As  to  the  defendant,  Joe  Morrow,  I  find  from  the  evidence 
that  he  is  guilty  of  a  violation  of  the  court's  order.  The  evidence 
shows  that  he  grabbed'  the  horses  by  the  head  as  they  attempted 
to  leave  the  gate.  To  ask  the  court  to  accept  the  claim  made  here 
that  he  was  only  trying  to  protect  himself  is  to  ask  me  to  do 
violence  to  my  own  judgment.  The  team  started  at  least  one 
hundred  feet  from  the  defendant  and  started'  straight  towards 
him,  and  it  was  his  duty  to  get  out  of  the  way  and  let  the 
team  pass  out  without  molestation.  I  can  not  accept  the  claim 
that  he  was  only  trying  to  protect  himself  when  he  caught  the 
horses.  That  claim  might  be  made  in  any  case,  and,  if  accepted, 
would  be  sufficient  to  excuse  any  violation  almost  of  the  order 
of  injunction.  The  evidence  does  not  sihow  him  to  have  been  so 
active  in  the  matter  as  the  defendant  Giblon,  but  he  was  obstruct- 
ing the  progress  of  plaintiff's  team. 

The  order  of  the  court  in  this  case  is  tbat  the  defenidanty 
Morrow,  be  fined  $25  and  the  costs,  and  be  imprisoned  in  the 
county  jail  for  ten  days.  As  in  the  other  case,  I  will,  for  this  time, 
remit  the  jail  sentence,  but  it  is  ordered  that  he  be  committed 
until  the  fine  and  costs  are  paid  or  is  sooner  released  by  opera- 
tion of  law,  and  I  want  to  again  repeat  what  I  said  before,  that 
because,  upon  these  first  arrests,  I  did  not  impose  an  absolute 
jail  sentence,  that  it  is  not  to  be  understood  that  that  course  will 
be  followed  hereafter  if  there  are  continued  violations  of  the  order. 

Ovmble  &  OumbU,  for  plaintiff. 

Oeorge  W.  Bope,  for  defendant 
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EQUAL  FACILITIES  MUST  BE  FURNISHED  TO  ALL  BY 
RAILROAD  COMPANIES. 

[Common  Pleas  Court  of  Franklin  County.] 

Johnson  Coal  Mining  Company  v.  The  Hocking  Valley 
lUiLROAD  Company. 

Decided,  January  16,  1904. 

Railtoaya — Statutory  and  Common  Law — Requiring  Equal  Opportuni- 
ties to  All  for  Receiving  and  Shipping  Freight — Unjust  Discrim- 
ination—The Remedy  in  Section  3373-1  Exclusive  to  What  Extent— 
Equity  will  Interfere  by  Injunction  to  Afford  Equal  Facilities  to 
All,  When — Circumstances  where  the  Remedy  in  Damages  is  In- 
adequate— Doctrine  of  Equitable  Interference  Founded  on  What — 
The  Receiving  of  Freight  from  Private  Tracks — A  Connection  Be- 
tween a  Private  Track  and  the  Tracks  of  a  Railroad  is  a  "Facility** 
within  the  Meaning  of  the  Common  Law. 

1.  The  statute  of  Ohio   (Bates,  3373-1)   requiring  railroad  companies 

to  extend  equal  opportunities  and  facilities  to  all  persons  receiving 
or  shipping  freight,  is  only  declaratory  of  the  common  law  appli- 
cable to  the  same  subjects  and  confers  no  new  rights. 

2.  The  remedy  provided  in  said  statute,  rendering  any  such  company 

violating  its  provisions  amenable  in  damages  to  any  person  injured 
by  discrimination,  in  a  sum  in  any  case  of  not  less  than  flv« 
hundred  dollars,  is  an  exclusive  remedy  only  as  to  those  claims 
not  exceeding  that  amount.  In  all  other  respects  the  remedy 
there  provided  is  affirmative  only  of  the  common  law. 

3.  A  court  of  equity  will  not  assume  to  dictate  the  policy  or  business 

management  of  a  common  carrier,  aside  from  its  clear  duty  under 
its  charter  or  the  statutes.  That  function  belongs  exclusively  to 
the  company  itself  and  will  not  be  interfered  with,  because  changes 
ought  to  be  made  as  apparently  reasonable,  necessary  or  other- 
wise. But  where  the  common  carrier  itself  adopts  as  a  part  of 
its  business  policy  any  advantageous  facility  for  handling  freight, 
it  must  not  discriminate  in  its  use  by  the  public,  but  must  afford 
the  facility  equally  to  all,  and  to  this  extent  equity  will  interfere 
by  injunction  to  prevent  such  favored  use  thereof  and  compel  its 
equal  service  to  all. 

4.  In  a  case  of  discrimination  as  set  forth  in  this  case,  where  the 

nature  of  the  complaining  coal  company's  business  consists  in 
mining  coal  which  necessitates  long  continued  and  indeterminable 
series  of  shipments,  a  remedy  by  damages  in  an  action  at  law 
would  lead  to  such  a  multiplicity  of  suits  and  involve  such  uncer- 
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tainty  in  the  measure  of  damages,  that  the  remedy  of  damages 
would  be  inadequate  and  resort  may  be  had  to  a  court  of  equity. 
6.  The  doctrine  on  which  a  court  of  equity  will  compel  the  acceptance 
of  freight  or  the  furnishing  of  equal  facilities  by  a  common  car- 
rier is  founded,  not  so  much  upon  the  purely  private  rights  of 
the  individual  as  upon  the  general  rights  and  benefit  of  the  public 
at  large,  whose  interest  it  is  to  keep  free  and  open  the  channels 
of  trade,  and  to  prevent  the  building  up  of  favored  private  enter- 
prises by  a  quasi  public  corporation. 

6.  It  is  not  a  taking  of  private  property  in  violation  of  the  Fourteenth 

Amendment  to  the  Constitution  of  the  United  States  to  compel  a 
railroad  company  to  receive  freight  in  car  load  lots  from  private 
tracks  of  the  shipper,  where  the  company  has  extended  the  means 
and  facilities  for  so  receiving  such  cars  on  its  tracks  to  other 
shippers  similarly  situated  and  under  like  circumstances,  and 
where  the  complaining  shipper  offers  to  comply  with  all  the  rules, 
conditions  and  regulations  which  the  company  finds  necessary  to 
prescribe  in  that  behalf  equally  to  all  patrons. 

7.  Irrespective  of  the  nature,  character,  ownership  or  control  of  a  side- 

track or  private  "switch"  which  a  shipper  himself  may  build  or 
which  may  be  constructed  under  regulations  of  the  railroad  com- 
pany, the  essential  facts  involved  in  this  case  is  the  opening  or 
cutting  by  a  railroad  company  of  its  tracks  to  receive  car  load 
shipments  from  such  side-track.  Such  opening  or  connection  is  a 
"facility"  within  the  meaning  of  the  common  law  requiring  facil- 
ities to  be  furnished  equally  to  all  who  comply  with  the  regula- 
tions of  said  company. 

Dillon^  J. 

The  suffideaicy  of  the  petition  in  tihls  case  is  questioned  by 
demurrer.  The  petition  alleges  that  the  defendant  is  a  railroad 
company  charteped  under  the  laws  of  the  state  of  Ohio,  operating 
as  a  public  corporation  and  a  common  carrier  of  frieght  and 
paseengers  on  lines  extending  from  Lake  Erie  on  the  north  to 
the  Ohio  river  on  the  south,  with  branch  lines  of  its  own,  and 
also  connecting  with  numerous  railroads  operating  throughout 
the  Undted  States;  that  the  plaintifT  is  encraged  in  mining  and 
selling  coal,  and  owns  a  tract  of  coal  land  of  about  twent}'-one 
hundred  acres,  lociitod  in  Athens  county,  Ohio,  and  for  a  distance 
of  about  one  mile  adjoining  and  on  eacih  side  of  the  main  line 
of  the  defendant  company.  The  plaintiff  has  constructed  and 
developed  mines  on  said  land,  equipped  them  "with  modem  ma- 
chinery' necessary  to  carry  on  the  business  of  mining  and  shipping 
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large  quantitiee  of  ooal,  the  capacity  being  an  output  of  about 
three  thoudands  tons  of  coal  per  day.  It  has,  among  other  mod- 
em equipment,  a  tipple  for  loading  direct  on  cars,  and  has  con- 
structed side-trackB  thereto  leading  up  to  the  main  track  of  the 
defendant  campany.  Tie  petition  further  alleges  that  the  con- 
struction, of  said  switch  has  been  made  in  a  careful  and  proper 
manner  for  connection  -with  said  main  track;  tihat  it  has  large 
oideis  for  quantities  of  coal  to  be  delivered  to  Columbus,  Ohio, 
Chicago,  Illinois,  and  other  points  which  can  be  shipped  only 
on  defendant's  line  of  lailroad.  It  is  further  alleged  that  the 
defendant  has  permitted  other  coal  companies  located  in  the  same 
and  adjoining  counties,  and  under  conditions  exactly  similar 
to  those  srurronnding  plaintiff,  to  connect  with  its  main  track 
— die  names  and  location  of  piobaibly  a  score  of  such  mines  being 
given.  And  it  is  alleged  that  the  defendant  company  made  such 
connections  at  its  own  expense  and  furnishes  cars  and  switching 
facilities,  etc.,  to  said  companies,  and  in  that  manner  receives  the 
freight  for  ehipment.  The  plaintiflf  has  offered  to  prepay  the  cost 
of  making  the  connection,  and  has  tendered  the  coal  as  freight 
to  be  loaded  as  is  that  of  its  competitors;  has  offered  to  comply 
with  all  the  defendant  company's  rules  and  regulations  as  ap- 
plied to  other  shippers,  and  has  demanded  connection  to  be  made 
as  a  matter  of  right.  To  operate  the  mine  profitably  or  success- 
fully it  is  impossible  to  haul  the  coal  to  a  regular  station,  the 
modem  and  advanced  system  and  conditions  of  mining  requir- 
ing the  same  facilities  as  are  alleged  to  be  given  by  the  defendant 
tc  other  mine  owners  above. 

There  is  also  an  allegation  that  the  defendant  railroad  com- 
pany has  violated  its  cliarter  by  purchasing  some  of  the  mines 
named,  or  controlling  or  owning  the  stock  in  them,  but  in  this 
action  these  allegations  may  doubtless  bo  disrej]:arde<l  for  the 
purpose  of  deciding  the  question  raised  by  the  demurrer. 

The  defendant  having  refused  the  connection,  plaintiff  Siays 
it  has  no  adequate  remedy  at  law,  and  prays  for  mandatory 
injunction  compelling  the  defendant  to  permit  the  plaintiff  to 
make  the  connection,  or  to  make  the  connection  at  plaintiff':^ 
expense  prepaid,  and  that  the  defendant  be  ordered  to  furnish 
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the  plaintiff  its  share  of  coal  cars  and  receive  them  for  shipment, 
etc. 

There  are  a  number  of  other  averments  in  the  petition  which 
I  will  not  repeat,  but  the  foregoing  sufficiently  shows  the  nature 
of  the  relief  sought. 

Tlie  defendant  demurs  on  the  ground  that  the  facts  stated  do 
not  constitute  a  cause  of  action.  And  (as  also  emhraced  in  this 
demurrer)  on  the  furtlier  ground  that  the  plaintiff  ha^  an  ade- 
quate lemedy  'at  law. 

The  question  before  the  court,  therefore,  is  ©ubstantially  this: 
If  a  common  carrier  of  coal  as  freight  affords  to  certain  coal 
shippers  the  means  and  facilities  to  load  from  the  tipple  direct 
into  the  cars  on  a  switch  connection  with  its  main  track,  may  the 
remedy  of  mandatory  injunction  be  properly  invoked  to  compel 
the  carrier  to  provide  the  same  facilities  to  othere  similarly  sit- 
uated and  with  business  of  like  inducement? 

Tttiis  question  is,  of  course,  most  closely  allied  to  the  old  doc- 
trine of  the  common  law  forbidding  a  public  carrier  to  discrim- 
inate or  to  deny  equal  facilities  to  its  patrons.  Concerning  that 
general  doctrine  there  is  no  question.  Indeed  it  has  long  since 
been  thoroughly  and  well  settled  that  it  is  not  a  proper  business 
of  any  common  carrier  to  foster  particular  enterprises,  but  on 
the  other  hand  it  is  bound  to  deal  fairly  with,  the  public,  and  is 
bound  to  extend  to  all  its  reasonable  facilities  for  the  transpor- 
tiition  of  their  property,  and  it  must  put  all  its  patrons  upon 
equality  and  furnish  to  tliem  equal  facilities  for  handling  of 
freight.  It  is  bound  to  receive  goods  from  all  persons  alike 
without  making  distinctions  and  without  giving  any  unjust  or 
unreasonable  advantages  by  way  of  facilities  for  carriage  or  rates 
for  transporting  them. 

In  the  ease  at  bar  we  are  concerned,  however,  not  as  to  whether 
the  defendant  has  the  right  to  discriminate,  but  as  to  whether 
the  plaintiff  is  entitled  at  the  hands  of  a  court  of  equity  to  the 
particular  remedy  of  mandatory  injunction.  The  defendant, 
admitting  ilie  well  established  doctrine  that  a  common  carrier 
shall  not  discriminate,  concedes  that  only  two  remedies  might 
exist  in  a  case  of  this  kind — first,  quo  warranto,  in  its  nature 
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punaiive  and  exemplary;  second^  the  specific  remedy  of  damages 
in  €01  action  at  law. 

On  4ihe  other  hand  the  plaintiff  claims  iihat  its  right  to  this 
remedy  of  mandatory  injunction  arises  from  three  sources : 

First.  That  conferred  by  the  common  law,  growing  out  of 
the  duty  of  every  common  carrier  to  treat  its  shippers  alike  and 
without  any  discrimination  as  a^bove  outlined. 

Second.     The  rights  conferred  by  the  statutes  of  Ohio. 

Third.  The  rights  conferred  by  the  act  of  Congress  of  the 
United  States^  usually  called  the  Interstate  Commerce  Law. 

I  shall  dispose  first  of  this  last  claim  as  to  whether  or  not 
the  case  at  bar  is  one  embraced  in  the  Interstate  Commerce  Act. 

By  Section  16  of  that  act  the  jurisdiction  to  enforce  its  pro- 
visions is  expressly  conferred  upon  the  Circuit  Court  of  the 
United  States  sitting  in  equity  in  the  judicial  district  in  which 
the  common  carrier  complained  of  has  its  principal  office,  or  in 
which  the  violation  or  disobedience  of  such  order  or  requirement 
shall  happen,  and  the  said  court  shall  have  power  to  hear  and 
determine  the  matter. 

Whatever  rights,  therefore,  the  plaintiff  may  claim  to  possess 
by  virtue  of  that  act  must  be  sought  through  means  and  channels 
expressly  provided  for  in  that  act.  And  when  those  have  been 
complied  with  and  a  suit  is  necessar}%  the  jurisdiction  is  expressly 
and  exclusively  conferred  upon  the  United  States  Circuit  Court. 

There  remain  for  consideration,  therefore,  the  rights  of  plaint- 
iff at  common  law  and  those  existing  by  virtue  of  the  statute. 
The  Ohio  enactment   (Bates,  3373-1)   is  as  follows: 

'It  shall  be  the  duty  of  all  railroad  companies  and  of  all 
persons  operating  a  railroad,  to  secure  and  extend  to  all  persons, 
com  panics  and  corporations,  the  same  and  equal  opportunities 
and  facilities  for  receiving  and  shipping  freights  of  all  kinds, 
cf  the  same  class  that  such  railroad  company  or  the  persons  oper- 
ating such  railroad;,  extends  to,  has  used  or  enjoys,  of  and  con- 
cerning freights  owned  by  such  railroad  company,  or  the  person 
operating  sucih  road  or  any  of  the  officers  or  stockholders  therein, 
01  in  wihich  it,  they  or  either  of  thom  have  any  interest  in.  A 
railroad  company  or  person  operating  any  railroad  failing  to 
comply  with  or  observe  the  provisions  or  requirements  of  this 
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Bection,  shall  be  liable  in  civil  action  to  the  party  injured  for  the 
damages  sufiitained,  but  for  any  violation  of  this  section  the" 
recovery  in  sudi  action  shall  be  not  less  than  five  hundred  dollars.'* 

If  the  rights  conferred  by  the  foregoing  statute  arise  by  virtue 
of  the  statute  exclusively,  it  follows  that  the  remedy  here  given 
is  exclusive.  In  other  -T^x^rdfi  if  this  statute  imposes  a  new  duty 
on  the  railroad  oom'pany  not  required  by  the  common  law,  or 
gives  the  s:hipper  a  new  right  not  granted  by  the  principles  of  the 
common  law,  it  follows  both  by  reason  and  authority  that  the 
Temedy  which  is  provided  with  the  creation  of  the  right  is 
exclusive  unless  the  act  itself  limits  this  rule. 

But  if  a  new  remedy  only  is  given  by  the  statute  for  a  right 
of  action  existing  independently  of  and  without  excluding  the 
other  remedies  already  known  to  the  law,  a  proper  construction 
would  be  that  the  statutory  remedy  is  additional  or  cumulative 
ip.erely. 

It  is  evident,  therefore,  that  if  the  plaintiff  is  entitled  to  the 
relief  of  mandatory  injunction  prayed  for,  it  must  arise  from 
common  kw,  for  the  remedy  of  damages  is  either  declaratory 
of  a  remedy  already  existing  at  common  law,  or  is  cumulative 
to  remedies  already  existing,  or  is  a  remedy  provided  for  new 
rights  not  known  to  common  law,  and  therefore  in  derogation 
thereof  and  exclusive.  I  am  of  opinion  that  the  said  statute  is 
substantially  declatory  of  the  common  law  doctrine  and  is  not 
in  derogation  thereof  nor  in  addition  thereto.  It  follows,  there- 
lore,  that  the  remedy  is  merely  declaratory  except  as  to  claims 
Tinder  $500. 

We  must  pass  therefore  to  the  rights  of  the  plaintiff  in  the 
premises  at  common  law.  The  cases  from  the  earliest  times 
to  the  present  day  denying  to  a  common  carrier  the  right  to  dis- 
criminate or  to  deny  equal  facilities  are  numerous  and  profuse. 
They  have  embraced,  almost  every  form  of  discrimination.  It 
has  remained  for  the  recent  years  to  produce  slowly  the  decisions 
en  questions  similar  to  the  one  at  bar  and  develop  the  law  appli- 
cable thereto.  Not  only  is  the  method  of  loading  coal  direct  into 
a  car  on  a  switch  comparatively  modem,  but  it  is  not  unreason- 
able to  suppose  that  another  reason  why  this  question  has  not 
become  better  settled  is  that  railroad  companies  have  generally 
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been  aimouB  to  encwirage  business,  and  therefore  have  not  been 
wont  to  deny  a  switch  where  there  was  reasonable  prospect  of 
profitable  businees. 

In  our  own  state,  to  illustrate  the  attitude  of  our  courts  upon 
this  question  of  discrimination,  we  have  a  very  clear  expression 
in  our  Supreme  Court  in  the  case  of  Scofield  v.  Railroad  Company, 
43  Ohio  State,  571.  The  first  syllabus  announces  the  broad 
doctrine  that  '*A  railroad  company,  organized  under  the  statutes 
of  Ohio,  is  a  common  carrier,  and  is  subject  to  judicial  control 
to  prevent  the  abuse  of  its  powers  and  privileges/' 

By  the  sixth  syllaibus  the  court  holds  that: 

^^Where  it  appeared  that  the  plaintiffs'  business  was  such  as 
to  make  them  frequent  shippers,  and  that  a  continuous  series  of 
shipments  was  necessary  in  conducting  their  business,  and  that 
a  remedy  sought  by  actions  ai  law  would  lead  to  a  multiplicity  of 
suits — Held:  The  court  will  intervene  by  injunction  to  prevent 
a  multiplicity  of  suits,  and  it  is  not  a  prerequisite  that  the  plaint- 
iffs should  have  first  established  their  rights  by  an  action  at  law.'' 

In  State  v.  Railway  Company,  47  Ohio  State,  130,  the  court 
bolde  in  the  second  syllabus: 

*^A  corporation,  created  by  this  state,  and  engaged  in  carry- 
ing goods  for  hire,  as  a  common  carrier,  has  no  franchise,  priv- 
ilege or  right  to  discriminate  in  its  freight  rates  in  favor  of  one 
shipper,  even  when  it  is  necessary  to  do  so  to  secure  his  custom, 
if  the  discrimination  rate  will  tend  to  create  a  monopoly  by 
excluding  from  their  proper  markets  the  products  of  competitors 
of  the  fevored  shipper." 

A  ease  well  considered  is  that  of  Brundrcd  v.  Rice,  49  Ohio 
State,  640.  This  case  discusses  at  length  the  rights  of  the  rail- 
road company  and  its  shippers,  and  the  general  subject  of  dis- 
crimination is  discussed  at  great  length. 

Another  Ohio  case  is  found  in  Lake  Shore  Railway  Company 
V.  Scofield,  2id  C.  C,  305.  In  tliis  case  the  railroad  company 
permitted  the  Standard  Oil  Company  to  ship  its  oil  in  large  tanks 
known  as  tank  cars,  this  method  of  shipment  being  more  ad- 
vantageous and  profitable  than  the  old  method.  But  the  rail- 
road company  refused  to  receive  the  plaintiff's  oil  in  such  form 
that  compelled  the  plaintiff  to  ship  in  barrels.     This  was  held 
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to   be   discrimination   for  which  the   plaintiff   was   entitled   to 
damages. 

Another  form  of  discrimination  is  illustrated  in  the  case  of 
Coal  Company  v.  The  Erie  Railroad  Company,  decided  by  the 
Circuit  Court  of  Cuyahoga  County,  December  6,  1902,  and  which 
will  be  found  in  Volume  1,  No.  26,  of  The  Ohio  Law  Reporter 
{Youghiogheny  &  Ohio  Coal  Co.  v.  Erie  By.  Co.,  1  Circuit  Court 
Reports— New  Series,  page  333).  In  this  ease  the  railroad  com- 
pany and  one  of  its  favored  shippers  had  purchased  a  machine 
for  rapid  and  economical  unloading  of  coal  cars  to  boats  and 
barges.  That  whereas  the  former  slow  and  laborious  method  of 
unloading  the  cars  was  cumbersome,  costly  and  time  consuming, 
the  new  machine  would  pick  up  a  car  and  empty  it  bodily.  Pre- 
viously to  the  suit  the  railroad  company  had  sold  out  its  entire 
interest  in  the  maohine  to  the  favored  shipper;  yet  the  oonrt  held 
that  this  machine  was  devoted  to  a  public  use  and  the  company 
could  not  grant  the  exclusive  use  thereof  to  any  one  shipper. 

Passing  from  the  state  of  Ohio  to  the  decisions  of  United  States 
courts  and  to  the  decisions  of  other  states  we  find  the  methods  of 
discrimination  to  take  almost  ever}'  form  known  to  the  trade, 
and  without  oncumibering  this  opinion  with  too  many  excerpts,  it 
is  noticeable  that  the  couris  have  steadily  endeavored  to  repress 
discrimination  in  every  form  it  has  shown  itself. 

As  to  the  case  at  bar  and  the  remedy  here  sought  it  is  probably 
safe  to  say  that  no  case  containing  exactly  the  same  set  of  cir- 
cumstances has  been  found  by  the  research  of  counsel.  I  find 
the  question  raised  a  few  times  under  somewhat  similar  circum- 
stances, and  I  note  that  it  has  been  approached  but  carefully 
avoided  in  a  numlx^r  of  decisions.  Perhaps  the  following  quota- 
tion from  the  case  of  Stock  Yards  Company  v.  Railroad  Company, 
67  Federal  Reporter,  35,  by  Taft,  J.,  will  illustrate  the  situation, 
which  has  presented  itself  in  a  great  many  cases :    The  court  sa)'s : 

"We  are  brought  therefore  to  the  issue  whether  or  not  there  is 
any  discrimination  between  those  who  have  side-track  connec- 
tions on  Front  street  and  tlie  complainant.  Tihis  depends  on 
two  questions:  First — Is  it  a  discrimination  which  can  be  con- 
trolled or  restrained  by  the  courts  for  a  railroad  company  to 
furnish  a  side-track  to  one  of  its  customers,  or  to  refuse  such 
accommodation  to  another  similarly  situated?     Second — Conced- 
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ing  an  afiBnnative  answer  to  the  first  question,  is  there  snch  a 
difference  between  the  facilities  demanded  by  the  complainant  and 
those  extended  to  its  neighbors  *  *  *  by  the  railway  com- 
pany, in  granting  them,  as  to  justify  the  latter  in  making  the 
distinction  it  insists  upon. 

*T^e  first  question  is  one  full  <>t  difficulty,  both  at  common  law 
upon  the  principles  of  which  this  case  must  be  decided,  and  also 
under  the  Interstate  Commerce  Act.  Because  we  are  able  to  sat- 
isfciotorily  dispose  of  the  case  on  the  second  question  we  reserve 
consideration  of  the  first  until  the  case  arises  which  requires  it." 

Although  this  eminent  jurist  was  frequently  confronted  withi 
this  question  it  never  received  a  solution  at  his  hands. 

In  the  case  of  Interstate  Commerce  Commission  v.  The  Rail'- 
road  Company,  57  Federal  Reporter,  1005,  this  same  jurist  says 
at  page  1011: 

'The  providdng  of  a  switch  track  depends  on  two  things;  first, 
the  proximity  of  the  consignee's  &tore-house;  and,  second,  bus-i- 
ness  of  a  character  to  require  or  permit  consignments  in  carload 
lots.  The  first  of  these  conditions  and  jx^rhajDe  second  entitles  the 
customer  to  a  lawful  discrimination  in  his  favor.  The  favor- 
able location  of  his  store-^house  with  respect  to  the  track  is  an 
advantage  which  he  may  rightly  improve,  and  it  may  he  that 
the  wliolesale  character  of  his  business  is  another  element  which 
may  justify  a  discriminiation  in  his  favor  over  smaller  shippers.'* 

This  jurist  also  approached  the  subject  in  the  case  of  Trust 
Company  v.  C.  S.  &  II.  Railroad  Company,  90  Federal  Reporter, 
148,  in  which  he  holds: 

'T^either  a  railroad  company  nor  its  receiver,  in  the  absence 
of  an  express  contract,  can  be  compelled  to  maintain  and  operate 
a  switch  or  spur  from  its  line  for  the  use  of  private  parties  in 
the  shipment  of  their  products  at  a  loss,  or  when  its  operation 
can  he  rendered  safe  without  a  considerable  expenditure  of  money." 

From  Elliott  on  Railroads,  Section  1468,  it  is  announced  that 
where  conditions  and  circumstances  are  identical  a  carrier  must 
treat  all  shipprs  alike.  It  can  not  "furnish  facilities  to  some 
and  deny  to  others  except  upon  circumstances  and  conditions 
which  make  the  discrimination  a  just  one.*' 

A  novel  case  of  the  application  of  equitable  doctrine  is  found 
in  the  decision  on  Octol)er  1."),  1903,  by  Goff,  J.,  in  the  case  of 
Coal  Company  v.  Railroad  Company  in  the  United  States  Circuit 
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Court  of  West  Virginia.  In  this  case  the  discrimination  consisted 
in  the  railway  company  furnishing  to  a  certain  coal  company 
a  larger  per  cent,  of  cars  in  proportion  to  its  business  than  it 
did  to  the  complaining  company.  In  that  case  the  court  had  a 
hearing  on  the  evidence  an»d  finding  that  the  rash  of  business 
did  not  permit  the  railroad  (tympany  to  furnish  suflBcient  oars  to 
all  the  coal  companies  on  that  line  the  court  found  the  discrimi- 
nation to  exist  and  ordered  that  thereafter  a  certain  per  cent, 
only  of  its  coal  cars  should  be  granted  to  the  rival  or  favored 
company,  and  that  a  certain  per  cent,  should  be  furnished  to  the 
other  companies  along  the  line  including  the  complainant. 

Another  form  of  discrimination  is  presented  in  the  case  of 
Menacho  v.  Ward,  27  Federal  Reporijer,  529.  In  that  case  the 
defendant  carrier  attempted  to  justify  the  alleged  discrimination 
on  the  ground  that  the  favored  shipper  patronized  it  exclusively 
and  that  the  complainant  only  occasionally.  The  court  held 
tiiat  said  facts  did  not  justify  discrimination  and  that  therefore 
the  common  carrier  could  not  charge  a  higher  rate  against  an 
occasional  shipper  than  it  did  for  a  patron  who  patronized  the 
road  exclusively. 

I  find  one  decision  under  the  Interstate  Commerce  Act  which 
is  pertinent.  Section  three  of  the  Interstate  Commerce  Act 
requires  every  common  carrier  subject  to  its  provisions  to  afford 
all  proper  and  equal  facilities.  This  is  probably  only  declaratory 
of  the  common  law,  and  we  may,  therefore,  consider  a  decision 
under  this  section  as  applicable  independently  of  the  statute  itself. 
This  case  is  the  case  of  StocJc  Yards  Company  v.  Railroad  Com- 
pany,  99  Federal  Eeporter,  472.  In  that  case,  Baker,  J.,  holds 
that  under  that  prevision  of  the  Interstate  Commerce  Act  a  com- 
mon carrier  of  interstate  freight  can  not  lawfully  deny  switch 
connections  or  service  to  one  person,  place,  locality  or  kind  of 
traffic  which  it  affords  to  others  similariy  situated.  However, 
this  decision  does  not  stand  uncontradicted,  for  Evans,  J.,  in  the 
case  of  Stock  Yards  Company  v.  Railway  Company,  112  Federal 
Reporter,  823,  doubts  the  correctness  of  tlie  foregoing  decision, 
and  holds  tliat  the  right  of  injunction  wbb  not  available,  but  that 
the  party  complaining  is  limited  to  the  remedies  cited  in  the 
act,  t.  e.,  damages,  or  an  appeal  to  the  commission  for  their  order 
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and  direction  in  the  matter,  and  later  on  a  suit  in  equity  to 
enforce  that  order  and  ruling  of  the  commissioners. 

Certain  apparent  discriminations  have  long  since  been  held  not 
to  be  such.  Thus  in  People  v.  Railroad  Companyy  lOl  New- 
York,  58,  the  old  doctrine  is  reaffirmed  that  at  common  law  a 
carrier  of  passengers  and  freight  is  under  no  obligations  to  pro- 
vide depots  or  warehouses;  and  this  doctrine  is  laid  down  in 
Railway  Company  v.  Washington,  142  U.  S.,  492. 

In  the  case  of  Vincent  v.  Railroad  Company,  49  Illinois,  page 
35,  there  is  a  dictum  of  the  couri;  at  page  41,  in  the  following 
■words : 

"A  railroad  company  can  unquestionably  refuse  to  allow  the 
owner  of  adjacent  property  to  lay  down  a  side-track  connecting 
with  its  own  rails.^' 

It  can  readily  be  seen  that  this  proposition  of  law  is  entitled 
tc  more  than  the  force  of  mere  dictum;  it  is  sound  on  the  face 
of  it.  A  railroad  company  must  determine  its  own  policy.  Its 
very  existence  depends  upon  the  wisdom  and  discretion  used  in 
the  policy  to  be  pursued.  Where,  therefore,  the  railroad  com- 
pany itself  has  not  declared  a  policy  to  pursue  a  certain  line  of 
business  conduct  it  would  be  highly  subversive  of  equitable  power 
to  attempt  to  ^'bstitute  the  judgment  of  the  court  or  the  judg- 
ment of  every  patron  of  the  road  for  that  of  the  directors.  I  think, 
therefore,  that,  generally  speaking,  a  court  of  equity  could  no 
more  compel  a  railroad  company  to  lay  down  a  side-track  connect- 
ing with  its  own  rails  (in  the  absence  of  any  other  facts)  than  it 
could  compel  a  railroad  company  to  purchase  and  furnish  a 
shipper  with  cars  thirty  feet  high  and  one  hundred  feet  long 
to  accommodate  a  shipper  demanding  that  size  cars  for  his  par- 
ticular business.  In  other  words  in  that  case  there  is  entire  absence 
of  allegation  that  the  company  had  furnished  STvdtches  to  other 
persons  similarly  situated.  The  elements  of  discrimination  and 
equal  facilities  therefore  arc  not  involved.  But  the  foregoing 
case  is  the  basis  of  another  decision  decided  by  the  Supreme  Court 
of  Illinois  in  the  case  of  People  v.  Railroad  Company,  57  111.,  page 
437.  This  was  decided  in  1870,  and  the  same  rule  announced  in 
Tincent  case  as  a  dictum  of  the  court  is  now  embodied  as  a  sylla- 
bus as  follows: 
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^^y  rules  of  the  coimnon  law  railroad  companies  can  not  be 
compelled  to  permit  individuals  to  connect  side-tracks  other  than 
with  the  tracks  of  the  company,  in  order  to  enable  the  latter  to 
carry  grain  to  warehouses  or  elevators  which  have  been  erected  ofE 
of  Vheir  line  of  road." 

By  the  second  paragraph  of  the  sj'Uabus  it  would  seem  that 
the  complainants  had  sought  to  compel  such  connection  upon 
the  ground  of  a  custom,  for  that  syllabus  is  as  follows: 

"And  where  it  is  sought  to  compel  a  railroad  company  to  per- 
mit such  connection,  upon  the  ground  of  an  alleged  custom  among 
the  companies  whose  lines  concentra^te  at  the  place  indicated, 
the  custom  must  be  made  clearly  to  appear,  and  to  have  existed 
so  long  as  to  have  the  force  of  law.'' 

The  element  of  discrimination  is  not  passed  upon  by  the  court, 
at  least  not  at  all  clearly,  but  it  would  seem  that  that  court  would 
have  granted  the  remedy  in  case  the  plaintiff  had  established  a 
custom  of  long  standing.  The  petition  itself  in  that  case,  among 
other  things,  did  allege  that  a  eonneotion  had  been  made  to  others, 
but  the  court  denied  the  writ  upon  the  grounds  stated  above. 
Within  two  years  after  this  decision  the  people  of  the  state  of 
Illinois  amended  their  Constitution,  Article  XI,  Section  5,  mak- 
ing track  connection  compulsory  in  all  cases,  thus  disposing  of 
the  question  in  that  state. 

In  considering  this  Illinois  case  I  am  constrained  not  to  adopt 
the  literal  wording  of  the  syllabus  as  the  true  doctrine  of  law, 
especially  in  view  of  all  the  decisions  upon  this  subject  in  the 
third  of  a  centur}^  which  has  elapsed  since  that  decision  was 
rendered.  The  same  absence  of  any  policy  of  the  railroad  esteib- 
lishing  switches,  and  making  discriminations,  distinguishes  the 
cr.se  of  Frosthurg  Mining  Co,  v.  Ttailway  Company,  2  A.  &  E. 
R.  E.   Cases,   568,  cited  by  counsel   for  defendant. 

Still  another  case  is  cited  by  counsel  for  the  defendant  as  con- 
clusive here.  That  is  the  case  of  Harp  v.  Railway  Co,,  118  Fed- 
eral Eeporter,  169.  This  case  I  am  informed  has  recently  been 
affirmed  by  the  court  of  appeals.  In  that  case  Rogers,  J.,  holds 
directly  that: 

"A  railroad  company  is  under  no  legal  obligation  to  construct 
a  spur-track  from  its  line  to  a  coal  mine  for  the  private  benefit 
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of  the  owner  in  shipping  his  product;  nor  can  it  be  held  liable 
in  damages  for  unlawful  discrimination  because  of  its  refusal 
to  build  said  track  although  it  had  permitted  to  be  built  and 
assisted  in  building  similar  tracks  to  other  mines." 

This  'was  an  action  at  law  for  daimages  for  alleged  discrimination. 
The  decision  comes  from  a  charge  of  the  court  to  the  jury  direct- 
ing a  verdict  for  the  defendant  and  sustaining  a  motion  for  a 
non-suit.  There  were  numerous  matters  of  discrimination  com- 
plained of,  but  a  rea'ding  of  the  case  can  not  possibly  justify  the 
broad  contention  of  counsel  for  the  defendant  that  it  is  conclusive 
of  the  case  at  bar.  What  the  entire  line  of  facts  were  does  not 
appear,  but  from  the  instruction  of  the  court  to  the  jury  it  appears 
that  in  the  fall  and  winter  of  1900-1901  the  business  of  the 
defendant  railroad  increased  abnormally  by  reason  of  large  crops 
and  an  immense  development  of  coal  and  other  products  along 
its  line,  and  that  the  defendant  company  notified  the  plaintiff 
that  the  loading  of  ooal  on  its  commercial  tracks  at  Hartford 
cx)uld  not  be  continued,  and  that  the  company  could  not  receive 
or  ship  coal  except  by  car  loads.  The  undisputed  evidence  was 
that  the  demand  for  cars  was  greater  than  the  supply  and  that 
the  company  had  given  orders  for  nearly  one-third  as  many  new 
coal  cars  as  it  then  had  in  use,  but  they  could  not  be  had,  "That 
to  continue  in  loading  cars  by  wagons  on  its  commercial  switches 
at  Hartford  was  necessarily  slow  and  therefore  had  a  tendency  to 
reduce  the  maximum  shipping  facilities  of  the  road,  and  moreover 
delayed  and  interfered  with  its  commercial  traffic,  and  rendered 
dangerous  the  operation  of  the  road  to  its  employes,"  etc. 

The  court  further  says: 

"It  was  conceded,  and  there  seems  to  be  no  diversity  of  au- 
thority on  the  subject — ^both  the  decisions  of  the  courts  and  the 
text-writers  concurring — that  the  rule  is  that  a  common  carrier, 
80  f aft"  as  concerns  the  receipt  and  transportation  of  goods,  however 
it  may  be  as  to  freight  rates,  must,  where  the  conditions  and 
circumstances  are  identical  or  substantially  similar,  treat  all 
shippers  alike.  It  can  not  furnish  facilities  to  some  shippers 
and  deny  them  to  others,  unle?ss  there  is  a  difference  in  the  con- 
coitions  and  circumstances,  such  as  makes  the  discrimination  a 
just  one.  Public  policy  forbids  that  carriers  shall  be  permitted 
to  favor  one  shipper,  or  one  class  of  shippers  and  disregarding  the 
general  duty  to  accept  and  carry  goods,  to  the  prejudice  of  others.^* 
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Further  on  the  court  says: 

^^Xor  has  the  coal  operator  any  rights  superior  to  the  lumber 
dealer,  the  cotton  speculator,  the  operators  (k  the  maTble  quarry, 
the  ajgriculturists ;  the  common  law  made  none.  The  sitatutes 
mabe  none.  All  are  to  be  treated  alike.  The  answer  to  these 
questions,  therefore,  is  that  if  the  defendant  company  is  engaged 
in  carrying  coal,  or  permitting  it  to  be  loaded  in  its  yards  in  the 
manner  steted,  for  one  person,  it  oan  not  lawfully  deny  it  to 
another;  but  if  it  does  not  hold  itself  out  as  doing  that  kind  of 
trandporbation,  and  is  not  in  the  habit  of  doing  it  for  anybody, 
then  no  one  has  any  right  to  complain.^' 

Again,  quoting  from  the  courii: 

'It  is  only  meant  to  say  that  where,  by  the  charter,  no  such 
duties  or  obligations  are  imposed,  railroads  may  determine  for 
themselves  whait  business  they  will  engage  in,  what  means  and 
methods  of  transportation  they  will  employ,  what  goods  they 
'will  carry,  and  between  what  points  and  under  what  circum- 
stances they  will  receive  them,  subject  always  to  the  principles 
of  the  common  laAV  already  announced,  so  far  as  a'pplicable  to  the 
point  in  hand,  audi  also,  within  proper  limits,  to  the  police  power 
of  the  state,  from  which  power  the  state  can  not  part,  and  may 
exercise  at  its  will,  within  constitutional  limitations.  Of  course 
the  general  rules  stated  are  the  rules  to  be  kept  within  the  bounds 
of  good  faith  and  fair  and  reasonable  conduct  on  the  part  of 
common  carriers.  They  may  not  arbitrarily,  "whimsically,  or  ca- 
priciously, and  without  reasonable  grounds,  deny  transportation 
simply  because  they  have  it  in  their  power  to  do  so;  neither  could 
they,  under  like  circumstances,  make  changes  not  in  good  faith 
as  to  what  they  will  carry,  where  they  will  carry  it  to,  or  the 
means  and  methods  to  be  employed;  but  to  hold  that,  witiiiin 
the  principles  stated,  they  can  not  enlarge  or  curtain  the  class 
or  kinds  of  articles  they  would  carry,  or  determine  the  means 
end  methods  to  be  eaiiployed  or  to  be  held  out  to  the  public,  would 
the  conduct  of  its  own  business  and  subject  it  to  its  customers, 
be,  in  the  absence  of  sta.tutory  regulation,  to  take  from  the  carrier 
It  must  not  be  forgotten  that  the  principles  just  stated  are  sub- 
ject, always,  to  this  principle:  that  what  it  does  for  one  it  must 
do  for  all  under  like  circumstances.  Naturally  all  its  interests 
will  induce  it  to  do  all  the  business  it  can  safely  do,  of  all  kinds, 
which  afford  it  a  just  remuneration,  so  that  its  selfishness  is  at 
least  the  greatest  security  the  customer  has  for  getting  his  busi- 
ness done." 

Further  in  the  decision,  at  page  175,  we  find  these  words  of  the 
judge: 
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"I  can  not  conclude  otherwise  than  that  the  action  of  the 
defendant  conupany  in  thus  denying  the  loading  of  oars  on  its 
tracks  in  the  yards  was  not  only  legal  and  reasonable,  but  mani- 
festly in  the  interest  of  the  safe,  expeditious,  and  proper  conduct 
of  its  business,  and  that  in  so  doing  there  was  no  unjust  dis- 
crimination against  the  plaintifE.^' 

And  further  on  page  177,  the  court  say^: 

**I  am  of  the  opinion  that  there  is  no  reasonable  and  fair 
view  which  can  be  taken  on  this  case  upon  which  any  dis- 
crimination or  preference,  whether  undue  or  reasonable  or  not, 
can  be  predicated/' 

And  concluding  the  court  says : 

**And  when  it  was  not  a  common  carrier  of  coal  by  sucih 
methods  as  plaintiff  desired  to  employ,  and  was  not  furnishing 
care  or  carrying  coal  for  others  in  that  way,  nor  holding  itself 
out  to  do  00/' 

Without  taking  too  much  time  to  quote  from  this  case  I  will 
say  upon  one  point  only  does  the  learned  judge  sustain  the  view 
which  is  contended  for  by  the  defendant  in  this  case.  It  was 
evidently  insisted  by  the  plaintiff  in  his  argument  against  non- 
suit, that  because  it  discontinued  the  method  of  loading  cars  at 
the  yard  that  the  railroad  company  should  thereupon  have  pro- 
ided  him  with  some  other  facility.  In  other  words  that  the 
defendant  company  should  have  put  in  a  spur-track  for  his  bene- 
fit, under  the  same  conditions  that  it  had  put  in  a  track  for  othera. 
The  court,  following  the  decision  of  the  Supreme  Court  of  the 
United  State  in  the  Nebraska  cases,  hereafter  quoted,  says  that 
this  would  have  been  a  violation  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  The  syllabus  therefore 
is  not  based  upon  a  direct  issue  made  in  the  case.  It  is  strongly 
contended  for  the  defendamt  here  that  to  grant  this  writ  would 
violate  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States.     This  contention  is  based  on  the  Nebraska  case. 

The  Supreme  Court  of  the  state  of  Nebraska  issued  an  order 
ol  mandamus  compelling  the  ^Missouri  Pacific  Railway  Company 
to  comply  with  an  order  of  the  Nebnus'ka  State  Board  of  Transpor- 
tation directing  that  company  to  grant  to  a  private  citizen  the 
right  and  privilege  of  erecting  an  elevator  upon  the  grounds 
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of  the  railway  company  at  its  station  at  Ebnwood.  This  order 
■was  made  upon  the  ground  that  the  railroad  company  had  previ- 
ously permitted  two  other  favored  persons  to  erect  grain  elevators 
upon  their  property  at  that  station.  The  case  is  reported  in  the 
29th  Nebraska,  550.  This  case  was  then  taken  to  the  Supreme 
Court  of  the  United  States  andi  reversed  (Railway  Company  v. 
Nebraska,  164  U.  S.,  403).  In  overruling  the  decision  of  the 
Supreme  Court  of  Nebraska  in  that  case,  the  Supreme  Court  of 
the  United  States,  through  Mr.  Justice  Gray,  after  stating  that 
the  record  fails  to  show  what  the  terms  and  conditions  were  of  the 
contract  between  the  lailroad  company  and  the  owners  of  the 
other  two  elevators,  etc.,  uses  this  guarded  language: 

^T%is  court  confining  itself  to  what  is  necessary  for  the  deci- 
sion of  the  case  before  it,  is  unanimously  of  opinion  that  the 
Older  in  question,  so  far  as  it  required  the  railroad  corporation 
to  surrender  a  part  of  its  land  to  the  petitioners,  for  the  purpose 
of  building  and  maintaining  their  elevator  upon  it,  was,  in  essence 
and  effect,  a  taking  of  private  property  of  the  railroad  corporation 
for  the  private  use  of  the  petitioners.^' 

This  being  a  violation  of  the  Fouteenth  Amendment  to  the 
Constitution  of  the  United  States  the  judgment  was  reversed. 
And  it  is  upon  this  decision  that  the  learned  judge  in  the  Harp 
case,  quoted  above,  bases  his  conclusion  that  in  effect  to  compel 
a  railroad  company  to  use  its  money  and  lay  down  a  track  to  a 
private  shipper  would  be  taking  private  property  in  violation 
of  said  article  of  the  Oonstitution.  Does  the  case  at  bar  fall 
within  that  provision  of  the  Constitution  of  the  United  States? 
Is  it  the  taking  of  private  property  to  compel  a  railroad  com- 
pany to  perform  its  duty  exclusively  as  a  shipper?  In  the  Ne- 
braska case  the  actual  real  estate  of  the  railroad  company  was 
sought  to  be  appropriated  for  the  purpose  of  erecting  a  private 
building,  which  said  building  was  to  be  used  as  a  warehouse. 
In  the  case  at  bar  the  properiy  of  the  railway  company  is  sought 
to  be  used  solely  and  exclusively  for  the  purposes  for  which  said 
company  is  formed,  to-fwit,  the  shipment  of  freight.  In  a  sense, 
perhaps,  it  might  be  said  to  be  the  taking  of  the  railroad  compan/s 
property,  but  not  in  the  sense  which  is  involved  in  the  Nebraska 
case.  It  is  more  akin  to  the  case  of  one  who  drives  up  tio  the 
railroad  company,  and  by  the  aid  of  the  court  compels  that  com- 
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pany  to  fumisih  him  a  car  and  permit  him  to  load  on  that  car 
his  freight,  as  a  shipper.  In  other  words,  I  am  of  opinion  that 
a  connection  such  as  is  desired  by  the  plaintifE  in  this  case  is 
in  the  nature  of  a  mere  shipping  facility,  and  as  to  all  such  a 
common  carrier  by  its  very  nature  is  bound  to  furnish,  aiid  is 
not  protected  by  any  such  construction  of  the  Fourteenth  Amend- 
Dienit  to  the  Constitution.  I  do  not  consider  that  a  tiack  connec- 
tion made  at  the  expense  of  plaintiff  would  be  as  much  the  tak- 
ing of  property  as  would  be  the  compelling  of  a  railroad  company 
to  furnish  its  expensive  modem  machinery  for  emptying  oars  at 
the  dock  or  to  furnish  cars  themselves,  as  has  been  quoted  above. 
And  on  this  ground  I  do  not  feel  warranted  in  following  the 
decision  in  the  Harp  case.  It  is  significant  that  the  provisions 
of  the  constitutions  and  statutes  of  several  states  requiring  a  rail- 
road company  to  furnish  track  connections,  irrespective  of  any 
discrimination,  have  not  been  questioned  under  this  doctrine. 

It  is  urged,  however,  against  this  proposed  remedy  that  the 
court  will  be  substituting  its  policy  for  that  of  the  directors  of 
the  railroad  company.  But  it  has  been  held  in  the  case  of  Rail' 
road  Commissioners  v.  Railroad  Company,  63  Maine,  269,  that: 

"It  is  not  within  the  discretion  of  the  directors  of  a  railroad 
company  ultimately  and  conclusively  to  determine  the  manner 
in  which  the  corporation  shall  discharge  the  public  duties  enjoined 
upon  it  by  its  charter;  that  power  and  duty  are  devolved  upon 
the  state  tribunals.*' 

I  should  not  desire  to  announce  a  doctrine  quite  as  strong 
as  the  foregoing.  And  as  T  have  said  before  if  the  railroad  com- 
pany itself  had  not  outlined  its  own  policy  as  to  the  manner  in 
which  it  would  conduct  its  business,  this  court  would  certainly 
not  be  justified  in  forming  a  policy  for  them.  But  under  the 
facts  admitted  by  the  demurrer  the  railroad  company  has  already 
announced  its  policy,  and  having  done  so  it  is  the  duty  of  the 
court  to  see  that  it  extends  that  policy  equally  to  all,  and  without 
(liscrimination  to  any.  In  other  words,  this  court  would  never 
say  to  a  railroad  company,  we  think  it  your  duty  now  to  give 
switches  to  private  individuals  for  the  better  accommodation  and 
more  advantageous  handling  of  their  coal  product.  But  if  the 
company  itself  adopts  that  polic3%  and  as  one  of  the  means  for 
handling  coal  provides  switch  connections  in  ord<er  that  the  coal 
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may  be  loaded  directly  into  cars,  a  court  might  be  well  justified 
in  saying  tihat  those  facilities  must  not  be  used  to  discriminate 
in  favor  of  one  and  against  another. 

As  announced  in  Stock  Yards  Company  v.  Railway  Company, 
67  Federal  Beports,  35: 

"The  rule  that  a  court  of  equity  will  not  make  an  order  requir- 
ing it  to  supervise  the  details  of  busiinefis  transaotions  is  one, 
the  application  of  which  rests  very  largely  in  the  sound,  legal 
discretion  of  the  court,  but  will  not  prevent  the  court  in  a  proper 
case  from  requiring  a  defendant  to  furnish  facilities  for  the  load- 
ing and  unloading  of  live  stock.*' 

It  has  been  argued  by  the  defendant  that  this  coal  company 
could  haul  its  coal  to  the  nearest  station  where  the  company 
has  already  provided  side-tracks  and  there  load  its  coal.  If  the 
policy  of  discrimination,  which  the  petition  alleges  to  exist  here, 
were  cairried  to  its  extreme  limit,  I  know  of  no  reason  which 
would  prevent  the  defendant  from  abolishing  any  such  station 
in  case  the  plaintiff  should  desire  to  avail  itself  of  that  expens^ive 
method  of  transportation,  because  the  company  has  the  right 
to  abolish  or  to  refuse  to  establish  stations. 

It  is  likewise  argued  with  much  force  that  if  this  court  should 
announce  the  doctrine  such  as  is  contended  for,  the  railroad 
company  might  be  compelled  to  put  in  a  si\itch  every  one  thou- 
sand feet  or  every  one  hundred  feet,  which  would  practically 
ruin  the  railroad  company  and  its  business,  and  compel  it  to 
cease  business.  What  the  practical  operation  and  policy  of  the 
railroad  company  must  be  with  reference  to  all  such  questions 
is  not  a  matter  for  this  couri:,  but  a  matter  for  the  directors 
of  the  raiload  company  itself.  We  miight  just  as  well  ask  the 
railroad  company  what  it  would  do  if  ten  times  the  amount  of 
freight  which  it  is  able  to  handle  would  be  presented  to  it  each 
day  for  the  next  year.  The  ans?wer  w(m\(\  be  that  the  railroad 
company  would  devise  some  plan  of  policy  to  meet  or  offset  the 
situation  to  be  presented.  While  it  is  not  the  province  of  the 
court  to  suggest  the  business  policy  or  plan  or  procedure  in  such 
cases,  it  is  easy  to  conceive  that  should  a  line  of  coal  operators 
at  every  one  hunlred  or  every  one  thousand  feet  along  the  road 
demand  a  switch  the  railroad  company  could  require  that  they 
build  one  continuous  track  along  through  tlie  various  proper- 
tiee  and  make  but  one  cut  on  the  main  track.    All  such  questions 
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of  policy  are  exclusively  in  the  hands  of  the  railrofld  company, 
and  the  plaintiff  before  it  cotdd  have  any  such  remedy  would  be 
bound  to  comply  with  all  the  requirements  of  the  defendant  com- 
pany in  that  behalf  This  question  seems  to  have  been  met  with- 
out difficulty  in  those  states  where  track  connections  are  bj''  law 
given,  irrespective  of  the  policy  of  the  road. 

The  defendant  has  also  urged  that  certain  allegations  are  not 
made.  For  instance  it  is  not  alleged  that  the  connections  de- 
manded by  the  plaintiff  could  be  operated  by  the  railroad  com- 
pany without  loss  or  that  it  could  be  operated  at  a  profit.  These 
absemit,  negative  averments  I  do  not  consider  as  necessary  to  the 
petition,  but  are  proper  matters  for  the  answer.  It  is  not  within 
the  province  of  the  plaintiff  to  negative  every  possible  regulation 
which  the  defendant  company  might  wish  to  propose  with  refer- 
ence to  a  switch  connection.  Nor  does  this  court  concede  that  tlie 
overruling  of  this  demnrrer  would  seem  that  every  person  de- 
manding a  switch  connection  of  whatever  character,  of  whatever 
nature  of  the  shipment  should  be  entitled  to  it.  It  is  the  duty 
and  the  privilege  of  the  railroad  company  in  establishing  ite  doc- 
trine and  policy  in  regard,  to  switches  to  make  such  reasonable 
regulations,  and  to  make  such  changes  as  will  fully  protect  it 
from  all  danger  and  properly  compensate  it  for  all  its  service.  It 
is  not  unreasonaible  to  believe  that  this  can  and  will  be  done. 
It  is  done  in  those  states  where  by  statute  and  by  constitutional 
enactment  a  railroad  company  is  compelled  to  grant  a  switch.  And 
although  the  Illinois  constitutional  provision  in  this  behalf  lias 
been  in  existence  for  thirty  years  no  railroad,  company  has  yet 
established  it  to  be  in  contravention  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 

There  are  many  other  objections  urged  by  the  defendant  of  a 
piactical  na;ture  against  the  granting  of  any  switch  connections, 
but  I  consider  all  of  this  proi)er  by  way  of  answer. 

The  argument  that  because  the  remedy  and  relief  sought  are 
wdthout  precedent,  or  that  no  similar  case  can  be  cited  as  having 
been  decided  hitherto,  can  not  be  given  great  weight  in  this  case. 
True  it  is  that  in  lines  of  precedents  and  upon  fixed  principles 
lies  much  of  the  strength  of  the  common  law.  But  it  is  equally 
true  that  with  its  ex^vinsive  character  it  applies  those  fixed  prin- 
ciples to  meet  the  ever  changing  needs  of  man.    With  justly  mer- 
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ited  conservatisin,  it  nevertheless  follows  closely  the  changes  and 
advancements  in  commerce  and  conditions  of  society,  and  ade- 
quately meets  the  exigencies  of  each  change. 

The  relief  granted  in  a  case  of  this  kind  is  not  limited  to  those 
reasons  on  which  private  rights  are  enforced.  The  feir  deeper 
principles  involved  axe  the  interests  of  the  public,  fixed  and  de- 
termined by  settled  law,  that  it  must  be  fairly  dealt  with  by  the 
oommon  carrier,  and  that  equal  facilities  be  furnished  to  all. 

To  award  damages  successively  and  by  indeterminate  suits  to 
the  plaintiff,  might  compensate  him;  but  the  unlawful  restraint 
of  trade,  and  the  vice  complained  of — indeed  the  very  things 
which  upon  grounds  of  public  policy  and  public  necessity  the 
well  settled  law  so  cleariy  forbids — -all  continue  unrestrained.  A 
sj^stem  of  jurisprudence  confesses  itself  inadequate  which  refuses 
the  relief  sought,  under  such  circumstances  as  here  presented. 
Therefore,  just  as  in  former  times,  the  common  law  demanded 
personal  delivery  to  the  consignee  of  all  freight  carried  by  a  com- 
mon carrier  by  land,  and  as  that  same  law  later  relaxed  the  rule 
through  necessity,  as  the  character  and  quality  of  freight  changed, 
so  now  we  have  seen  the  growth  of  coal  shipments  from  small 
loads  and  oum-beisome  transfers  to  the  instantaneous  loading  of 
entire  cars;  and  since  it  is  inconvenient  to  allow  such  cars  to 
remain  standing  and  be  eo  loaded  on  the  main  track,  the  defend- 
ant provides  a  track  at  the  side  for  that  purpose,  on  which  they 
may  stand  until  convenient  for  shipment;  and  this  metliod  being 
facility  of  great  advantage  for  receiving  and  carrying  freight, 
shall  not  the  law  recognize  it  as  such,  and  apply  its  fixed  prin- 
ciple. 

The  courts  will  jealously  guard  and  protect  the  property  rights 
of  a  public  service  corporation;  indeed,  at  times  of  perferted 
public  sentiment  or  erratic  and  hasty  legislation,  the  courts  are 
the  only  bulwarks  of  safety  for  them;  but  I  do  not  consider  that 
the  enforcement  of  this  ancient  principle  is  a  violation  of  those 
rights. 

The  demurrer  is  overruled. 

Kline,  Carr,  Tolles  &  Goff  and  Arnold,  Morton  &  Irvine,  for 
plaintiff. 

Hoyt,  Diistin  &  Kelley,  Boyle  &  Lewis  and  C  C,  Hunter,  for 
defendant. 
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[Cuyahoga  County  Common  Pleas  Court] 

LouiB  Kubach  v.  State  of  Ohio,  and  Fred.  Qittingb  v. 
State  of  Ohio. 

Decided,  January  6,  1904. 

Power  and  Jurisdiction  of  Villtige  Mayors — Practice  in  Mayor*8  Courts 
— Sufficiency  of  Affidavit — Joinder  of  Oourts-^ury  Trial— Form  of 
Sentence. 

1.  In  cases  of  misdemeanors,  where  the  acts  complained  of  are  not 

strictly  criminal  nor  infamous,  and  where  imprisonment  is  not  part 
of  the  punishs&ent  prescribed,  the  prosecution  is  not  strictly  crim- 
inal but  is  only  quasi  criminal.  In  such  cases  defendants  are  not 
entitled  to  a  Jury  trial,  no  information  need  be  filed,  and  the 
trial  should  be  had  on  the  affidavit  filed  for  the  arrest  of  the 
defendants. 

2.  The  jurisdiction   of  village  mayors   under   Section   1824,   Revised 

Statutes,  in  the  cases  mentioned  in  that  section,  extends  through- 
out the  county.  In  such  cases  the  defendant  may  be  tried  by  the 
mayor,  without  a  jury,  and  the  defendant  is  not  entitled  to  a 
jury  trial  under  Section  4364-20  by  reason  of  the  fact  that  an 
affidavit  contains  several  counts  charging  distinct  and  separate 
offenses. 

3.  Affidavits  under  Section  4364-20  and  Section  6933  in  the  form  given 

in  the  opinion  approved. 

4.  Where  the  affidavit  contains  several  separate  counts  charging  dis- 

tinct offenses,  which  are  similar  or  correlative  offenses,  and  which 
are  punishable  in  like  or  similar  manner,  the  defendant  may  be 
tried  upon  all  at  once  and  found  guilty  and  sentenced  upon  all. 
In  such  cases,  motions  to  discharge  the  defendant  because  of  such 
joinder,  and  to  compel  the  state  to  elect  on  which  count  it  would 
proceed  to  trial,  were  properly  overruled  by  the  mayor. 

5.  A  slot  machine  is  a  gaming  device  within  the  meaning  of  Section 

6933,  Revised  Statutes. 

6.  The  form  of  sentence  in  case  of  conviction  on  several  counts,  quoted 

in  the  opinion,  held  sufficient. 

NOTB.— The  judgment  of  the  court  of  common  pleas  in  these  cases  was  affirmed  by  the 
circuit  court  January  8.  1904.  The  opinion  of  the  circuit  court  will  be  found  in  Vol. 
II,  Circuit  Court  Reports— New  Series,  page  138. 
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DiSSETTE,  J. 

Petitions  in  error  have  been  filed  in  this  court  in  the  above  en- 
titled cases,  seeking  to  reverse  the  judgments  of  Reuben  Osbom.. 
mayor  of  the  village  of  Bay,  in  this  county,  in  convictions  of  the 
plaintiffs  in  error,  defendants  below,  of  offenses  against  Section 
4364-20,  Revised  Statutes,  being  the  Sunday  Closing  Law,  and  for 
permitting  gambling  by  means  of  slot  machines,  contrary  to  Section 
6933,  Revised  Statutes.  In  the  cases  numbered  84819,  84820  and 
84821,  Kubach  was  charged  in  three  aflBdavits  containing  a  total 
of  ten  counts,  with  ten  distinct  violaitions  of  Section  4364-20  on 
the  dates  named,  each  affidavit  being  for  a  separate  date,  and  the 
last  count  in  each  affidavit  being  for  keeping  his  place  open  on  the 
date  named.  Kubach  was  convicted  on  seven  counts,  being  found 
not  guilty  in  each  case  on  the  count  charging  a  keeping  open.  He 
was  fined  $150  on  each  affidavit,  there  being  a  fine  imposed  for 
every  count  on  which  he  was  found  guilty,  although  there  was  a 
single  sentence  on  each  affidavit  for  the  aggregate  penalty. 

In  the  Gittings  cases,  numbered  84822  and  84823,  each  affidavit 
contained  but  a  single  count  charging  a  violation  of  Section  6933. 
He  WBS  found  guilty  in  each  and  a  fine  of  $50  imposed  in  each 
case. 

In  the  cases  numbered  84822,  84823  and  84824,  Gittings  was 
charged  in  three  affidavits  containing  eight  separate  counts,  with 
eight  distinct  violations  of  Section  4364-20,  five  counts  being  for 
separate  sales  to  different  persons,  each  affidavit  covering  one  date, 
and  the  last  count  in  each  affidavit  being  for  keeping  his  place 
open  on  the  date  named.  He  was  convicted  on  all  counts,  and  was 
fined  $150  in  the  first  case,  $150  in  the  second  case  and  $100  in 
the  third,  the  mayor  having  assessed  $50  on  each  counft  of  each 
affidavit. 

The  records  in  these  cases  contain  a  great  many  objections  and 
exceptions,  some  of  which  are  not  urged  in  this  court,  and  appear 
to  have  been  abandoned.  In  fact,  am  objection  was  made  and  an 
exception  entered  at  every  stage  of  tlie  proceedings,  the  objections 
embracing  every  motion  known  to  the  criminal  code  in  oases  in 
the  court  of  common  pleas,  and  others  for  which  there  is  no 
warrant  in  the  criminal  coda  Tlie  numerous  and  persistent  ob- 
jections, particularly  to  the  jurisdiction  of  the  court,  taken  in  these 
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cases,  would  be  very  confusing  to  the  average  village  mayor,  in  case 
he  be  not  a  lawyer,  and  were  probably  made  for  that  purpose. 

In  all  these  cases,  when  the  petitioins  in  error  were  filed  in  this 
court,  the  execution  of  sentence  was  suspended  by  order  of  one 
of  the  judges  of  this  court  upon  the  plaintiffs  in  error  executing 
bonds  in  the  simis  fixed  by  the  order  of  this  court,  and  the  bonds 
were  given  in  this  court,  being  approved  by  the  clerk.  This  is  the 
proper  practice  on  this  point,  as  the  ma}x>r  has  no  authority  to 
suspend  sentence  nor  take  any  bond  after  sentence. 

A  novel  question  is  made,  which  applies  to  all  these  cases,  that 
the  procedure  in  the  court  below  is  defective,  in  that  no  informal 
tion  was  filed  in  the  mayor's  court  against  the  defendants,  only 
aR  affidavit  having  been  filed,  on  which  a  warrant  issued  for  the 
arrest  of  the  defendants,  and  the  trial  was  had  on  the  affidavit. 

Counsel  for  plaintiffs  in  error  mistake  the  character  of  these 
cases.  Oases  in  which  the  punishment  is  by  fine  onlji  are  not 
strictly  criminal  cases,  but  are  only  qtuisi  criminal.  And  this  is 
true  whether  the  offense  is  against  a  state  law  or  a  municipal  or- 
dinance. Our  Supreme  Court  early  recognized  this  distinction. 
In  the  case  of  Markle  v.  The  Town  Council  of  Akron,  14  Ohio,  587, 
Chief -Justice  Wood,  delivering  the  opinion  of  the  court  says : 

'It  is  true  tha/t  for  offenses  strictly  criminal  or  infamous,  punish- 
ment can  be  inflicted  only  through  thiQ  medium  of  an  indictment 
or  presentment  of  the  grand  jury  (Constitution  of  Ohio,  Article 
VIII,  Section  10).  There  are,  however,  many  offenses,  made  bo 
by  statute,  which  are  but  quasi  criminal,  and  where  the  Legislature 
may  direct  the  mode  of  redress  untrammelled  by  this  constitutional 
provision.  Such  is  Sabbath  breaking,  selling  spirituous  liquors  on 
Sunday  and  the  disturbance  of  religious  meetings,  with  many 
others  (Swan's  Statutes,  255,  256).  Long  acquiescence  in  these 
enactments  goes  far  to  show  the  construction  which  has  been 
placed  by  all  on  the  Constitution  and  that  there  may  be  many 
offenses,  though  decidedly  immoral  and  mischievous  in  their  ten- 
dencies, that  are  not  crimes,  but  at  most  only  quasi  criminal.  Of 
Fueh,  jurisdiction  may  be  given  to  a  justice  of  the  peace  or  mayor 
of  an  incorporated  town.'* 

In  the  leading  case  of  Inwood  v.  State,  42  0.  S.,  186,  Judge  Mc- 
Ilvaine,  delivering  the  opinion  of  the  court,  quotes  with  approval 
the  language  above,  and  applies  it  to  the  case  then  before  the 
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court,  which  was  a  conviction  for  violation  of  the  statute  pro- 
hibiting the  disturbance  of  religious  meetings. 

Again,  in  State  v.  Rouch,  47  0.  S.,  480,  the  court  cites  the  same 
language  from  Markle  v.  Akron  and  approves  the  former  holding. 

These  cases  clearly  show  that  such  ofEenses  as  those  under  con- 
sideration are  not  strictly  criminal,  but  are  quasi  criminal  only. 
True,  the  action  is  criminal  in  form,  because  it  is  begun  by  the 
aireet  of  the  defendant,  but  the  strict  rules  applicable  to  criminal 
cases  in  courts  of  record  are  not  applicable  to  these  oases.  The 
criminal  laws  of  the  state  permit  the  arrest  of  ofEenders  upon 
the  filing  of  an  affidavit  with  the  mayor  or  other  magistrate.  By 
Section  1824  the  mayor  is  given  jurisdiction  to  try  any  such 
case.  The  count  holds  that  such  trial  is  to  be  had  upon  the  affidavit 
and  that  no  information  is  necessary. 

Second.  It  appears  from  tlie  records  that  the  offenses  of  which 
the  plainitiffs  in  error  were  convicted  were  committed  in  this 
county,  but  outside  the  village  of  Bay,  in  which  the  plaintifEs  in 
error  -were  tried,  and  it  is  urged  that  the  majror  had  no  jurisdiction 
over  offenses 'committed  outside  his  village.  This  is  an  error,  for 
sucih  jurisdiction  is  expressly  conferred  by  Section  1824,  Bevised 
Statutes. 

It  is  also  urged  that  the  mayor  had  no  jurisdiction  to  try  the 
defendants  without  a  jury  under  this  section,  because  the  affidavits 
in  these  cases  contain  several  charges  of  distinct  offenses,  and 
therefore  the  charges  were  for  repeated  offenses,  and  the  defend- 
ants being  liable  to  imprisonmeait,  were  entitled  to  a  jury  trial, 
which  was  denied.  This  contention  is  not  correct,  for  no  one  of 
the  counts  contains  an  allegation  that  the  offense  is  a  second  or 
repeated  offense  and  such  allegation  is  necessary  to  justify  the 
imposition  of  an  increased  penalty  (Lamey  v.  Cleveland,  34  0.  S., 
599).  This  question  is  also  considered  in  a  carefully  prepared 
decision  of  Judge  Scroggy  of  the  Court  of  Common  Pleas  of  Greene 
County,  in  the  case  of  Harlow  v.  Staie,  1  Nisi  Prius  Reports — New 
Series,  323,  where  a  like  holding  is  made.  The  defendants,  there- 
fore, were  properly  tried  on  all  the  counts  as  for  a  first  offense 
and  were  not  entitled  to  a  jury  trial. 

Third.  The  sufficiency  of  the  affidavits  in  these  cases  is  chal- 
lenged.    The  affidavit  against  Fred.  Gittings  in  case  No.  84825 
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oontains  three  counts.    Omatting  the  formal  parts,  the  first  count 
is  as  follows : 

^Tlhat  cm  the  nineteenth  day  of  July  in  the  year  1903,  heing 
the  first  day  of  the  week,  commonly  called  Sunday,  at  the  county 
of  Cuj'ahoga  and  state  of  Ohio,  one  Fred.  Gittings,  then  and  there 
being,  did  then  and  there  unlawfully  and  knowingly  sell  to  one 
L.  B.  Farris  injboxioating  liquors,  to-wit,  whisky,  a  distilled  liquor. 
That  the  said  Fred.  Gdttings  was  not  then  and  there  a  regular 
dTuggi&t;  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided/' 

The  second  coimt  is  like  the  first,  except  that  it  charges  a  sale, 
on  the  same  date,  of  beer,  a  malt  liquor,  to  John  PinneTan. 
The  third  count  charges — 

'T^iat  on  the  nineteenth  day  of  July,  dn  the  year  1903,  being 
'ihe  first  day  of  the  week,  oommonly  called  Sunday,  at  the  county 
of  Cuyahoga  and  state  of  Ohio,  said'  Fred.  Gittings,  then  and  there 
being,  did  then  and  there  unlaiwfuUy  and  knowingly  allow  to  re- 
main open  a  cerbain  room,  said  room  being  then  and  there  and 
theretofore  a  place  where  on  other  days  of  the  week  than  the  first, 
cammonly  called  Sumdiay,  intoxaoating  liquore  were  there  and 
therein  sold  and  exposed  for  sale  by  the  said  Fred.  Gittings,  said 
room  not  being  then  and  there  a  regular  drug  store,  oonteiry  to 
the  form  of  the  statute  in  such  case  made  and  provided.*' 

In  the  case  against  Fred.  Gittings  number  84822,  the  substance 
of  the  charge  is : 

'That  on  or  about  the  edghteenth  day  of  July,  in  the  yeaT  1903, 
at  the  county  of  Cuyahoga  and  state  of  Ohio,  cme  Fred.  Gittings 
then  and  there  being,  did  then  and  there  unlawfully  suffer  a  cer- 
tain game,  the  name  of  which  is  to  affiant  unknown,  to  be  played 
for  gain,  to-wit,  for  money,  to-wit,  for  the  sum  of  five  cents,  by 
means  of  a  cerbadn  gaming  device  and  machine,  to-wit,  a  slot  ma- 
chine, by  certain  persons  whose  naanes  aTe  to  affiant  unknown,  in  a 
certain  house  and  erection  of  him,  the  said  Fred.  Gittings;  the 
same  house  being  then  and  there  in  'Hie  care  and  posoeesion  of 
him,  the  said  Fred  Gittings,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  providied.'' 

It  is  suggested  in  argument  that  these  charges  ore  defective, 
for  it  is  said  that  each  count  must  conclude  with  the  words,  "and 
against  the  peace  and  dignity  of  the  state  of  Ohio.^*    This  ques- 
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tion  was  presented  to  his  Honor  Judge  Stone  at  the  last  term  of 
this  court  in  the  unreported  case  of  Peter  Nelson  v.  The  State  of 
Ohio  J  "whidh  was  a  petition  in  error  seeking  a  reversal  of  the  judg- 
ment of  the  mayor  of  Berea  in  a  case  of  violations  of  the  Beal  Law 
alleged  to  have  been  committed  in  the  village  of  Berea.  In  that 
case  Judge  Stone  held  that  while  these  words  are  usual  in  inJict- 
mente,  their  omission  from  an  affidavit  is  an  immaterial  irregu- 
larity. 

Another  objection  which  is  here  made  is  that  tiie  first  count, 
quoted  above,  is  defective  in  not  excepting  sales  made  by  a  regular 
druggist  on  ihe  written  prescription  of  a  regular  practising  physi- 
cian for  medical  purposes.  The  count  in  the  affidavit  alleges  that 
Fred  Gittings  was  not  then  and  there  a  regular  druggist,  but  it  is 
claimed  this  does  not  sufficiently  state  the  exception.  This  view  of 
the  statute  is  erroneous.  As  the  class  of  sales  which  are  excepted 
under  the  statute  can  be  made  only  by  a  regular  druggist,  it 
follows  that  if  the  state  alleges  and  proves  that  the  defendant  is 
not  a  regular  druggist,  it  need  go  no  fuither  on  that  point,  such 
proof  rendering  it  impossible  for  the  defendant  to  make  a  lawful 
©ale  under  tlie  exception.  The  State  could  have  alleged  and 
proved  that  the  sales  were  not  made  upon  such  a  prescription  as 
the  statute  prevides,  and  such  allegation  and  proof  woidd  have 
been  sufficient.  But  the  State  took  the  other  point  in  its  case,  and 
cleairly  covered  the  exception.  The  affidavit  is,  therefore,  suflB- 
cient  on  this  point 

Without  stating  in  detail  the  other  objections  made  to  these 
forms  of  chaTges,  we  hold  the  charges  in  these  affidavits  to  be 
sufficient,  and  that  the  motions  to  quash  these  affidavits  and  the 
demurrers  thereto  were  preperly  overruled  by  the  mayor. 

Fourth.  It  is  objected  that  the  several  affidavits  for  violations 
of  the  Sunday  law  each  contained  several  distinct  charges  of  sep- 
arate offenses,  and  it  is  argued  that  ithe  mayor  committed  an  error 
in  refusing  the  motions  to  compel  the  prosecution  to  elect  on  which 
charge  it  would  proceed  to  trial. 

We  hold  this  point  not  well  taken.  It  has  long  been  the  prac- 
tice in  cases  of  this  character  to  join  several  counts  in  one  affidavit, 
where  the  offensies  are  similar  or  correlative  offenses,  which  are 
punishable  in  like  or  similar  manner,  and  in  such  case  the  defend- 
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ant  may  be  tried  ujx>ii  all  and  found  guilty  and  sentenced  upon 
all.  Such  was  the  holding  of  his  Honor  Judge  Stone  in  the  case 
of  Peter  Nelson  v.  State  of  Ohio,  above  referred  to,  where  the  de- 
fendant was  tried  upon  an  affidavit  containing  two  counts,  one  for 
selling  intoxicating  liquor,  for  beverage  purposes,  contrary  to  the 
Beal  Law,  at  Berea,  in  this  county,  and  in  a  second  count  was 
charged  with  keeping  a  place  at  Berea  where  intoxicating  liquors 
were  sold  for  beverage  purposes  contrary  to  the  Beal  Law.  We 
are  also  cited  to  the  decision  in  the  case  of  Harlow  v.  State,  1  Nisi 
Prius  Reports — Now  Series,  323,  where  a  similar  holding  was  made 
in  a  Beal  Law  case.  These  holdings  appear  to  us  to  be  correct, 
and  in  our  opinion  the  ma}'or  committed  no  error  in  that  regard. 

A  motion  was  also  made  before  the  mayor  in  each  of  the  Sunday 
law  cases  to  dismiss  the  case  because  several  distinct  charges  were 
joined  in  one  affidavit.  This  motion  was  overruled  and  exceptions 
taken.  In  such  ruling  the  mayor  commdtted  no  error.  The  de- 
fepdant  was  not,  for  this  reason,  entitled  to  be  discharged. 

Fifth.  It  was  also  suggested  in  argument  thait  a  slot  machine 
is  not  a  gaming  device,  but  we  hold  this  objection  not  well  taken. 
In  a  number  of  cases  in  the  police  court  of  this  city,  and  other 
courts  in  this  county,  convictions  have  been  had  under  Section  6933 
for  maintaining  slot  machines,  and  tliese  cases  have  been  affirmed 
by  the  higher  courts.  We  are  unable  to  see  how  tliis  objection  can 
be  successfully  made,  in  view  of  the  many  decisions  on  this  sub- 
ject. 

Sixth.  An  exception  is  also  taken  to  the  sentence  in  each  of  the 
Sunday  law  cases.  In  each  case  the  form  of  sentence  was  as  in 
the  following,  which  was  the  sentence  in  case  No.  84820 : 

"It  is  the  sentence  and  judgment  of  this  court  that  you,  the  de- 
fendant, Louis  Kubach,  pay  to  the  State  of  Ohio  a  fine  in  the 
sum  of  $150,  being  a  fine  of  $50  on  the  first  count  of  the  affidavit 
herein,  a  fine  of  $50  on  the  second  count  of  the  affidavit  herein, 
and  a  fine  of  $50  on  the  third  count  of  the  affidavit  herein,  and  tliat 
you  stand  committed  to  the  workhouse  of  the  city  of  Cleveland, 
Ohio,  until  said  fine  and  costs  be  paid,  or  you  be  otherwise  dis- 
charged by  due  process  of  law.^^ 

The  same  question  was  before  us  at  the  present  term  in  the 
unreported  cases  of  Edward  Everson  v.  State  of  Ohio,  and  L.  V. 
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Carey  v.  State  of  Ohio,  which  were  petitions  in  error  to  reverse  the 
judgments  of  the  mayor  of  the  village  of  Bedford  in  the  cases  of 
convictions  of  Lakewood  saloonkeepers  of  violations  of  the  Beal 
Law.  In  those  cases  we  held  this  form  of  sentence  to  be  sufficient 
and  we  so  hold  in  the  present  case.  There  was,  therefore,  no 
error  committed  by  the  mayor  of  the  village  of  Bay  in  that  re- 
gard. 

This  disposes  of  all  the  paints  discussed  in  argument  by  the 
pladntiffs  in  error.  There  are  other  questions  raised  upon  the 
records  before  us,  which  have  not  been  argued  here,  and  which 
appear  to  have  been  abandoned,  at  least  in  this  court.  We  have 
carefully  examined  all  exceptions  on  the  record  and  find  no  error 
therein.  The  judgments  of  the  mayor  of  the  village  of  Bay  in  the 
eight  cases  before  us  are  affirmed,  and  it  is  ordered  that  mandates 
issue  from  this  court  to  the  mayor's  court  of  the  village  of  Bay, 
commanding  him  to  carry  into  execution  the  several  judgments. 
Exceptions  will  be  ifoted  in  the  entry  on  behalf  of  plaintiffs  in 
error. 

James  M.  'Williams  and  Hart,  Canfield  &  Croke,  for  plaintiffs  in 
error. 

Albert  V.  Taylor,  for  defendant  in  error. 
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CONTRACTS,  PERSONAL  AND  INDEFINITE. 

[Probate  Court  of  Hamilton  County.] 

In  the  Matteb  of  the  Estate  of  Jacob  B.  Stewart^  Deoeased. 

Decided,  January,  1904. 

Administrator— May  Terminate  Contract  Made  by  Decedent — Though 
not  Personal  in  Its  Nature — But  where  Uncertain  or  Indefinite 
as  to  Time  of  Performance. 

1.  A  contract  of  purchase  and  sale  is  not  personal  to  the  vendor,  and 

does  not  become  voidable  at  his  death,  where  there  are  no  obliga- 
tions imposed  which  can  not  be  equally  well  performed  by  the 
administrator. 

2.  But  where  such  a  contract  is  uncertain  and  indefinite  as  to  the 

time  of  its  performance,  depending  on  the  continued  success  of  a 
business  and  other  circumstances  which  make  it  impossible  to  say 
that  it  will  ever  be  completed,  the  administrator  may  avoid  it 
upon  the  giving  of  proper  notice. 

Nippeet,  J. 

This  matter  comes  before  this  court  on  the  application  of  John 
W.  Herron,  administrator,  for  instructions  in  regard  to  360  shares 
of  stock  in  The  Bradford  Machine  Tool  Company;  the  scud  ad- 
ministrator alleges  that  he  is  ignorant,  whether  or  not  the  said 
shares  of  stock  are  truly  as^ts  of  the  estate  of  the  said  Jacob  R. 
Stewart,  and  further,  that  he  is  ignorant  whether  the  same  should 
be  distributed  to  the  distributees  of  the  estate  of  said  Jacob  E. 
Stewart  or  held  by  him  a*  administrator,  to  answer  the  alleged 
obligations  of  the  following  contract,  entered  into  by  said  Stewart 
in  his  lifetime : 

"J.  R.  Stewart  agrees  to  sell  360  shares  of  the  capital  stock 
of  The  Bradford  Mill  Company  to  W.  T.  S.  Johnson,  George  F. 
Stewart  and  Lewis  N.  G-atch,  and  said  W.  S.  Johnson,  George 
F.  Stewart  and  Lewis  N.  Gatch  agree  to  buy  the  same  in  equal 
proportions  on  the  following  terms  and  conditions,  viz. : 

"1.  The  purchase  of  said  stock  shall  be  at  its  par  value 
of  $100  per  share. 

"2.  Said  stock  shall  remain  in  the  name  of  said  J.  R.  Stciw- 
art  until  it  is  fully  paid  for  as  herein  provided.    During  the  time 
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it  stands  in  his  name  he  shall  retain  full  powder  to  vote  the  same, 
provided,  however,  that  if  said  purchasers  unite  in  requesting  that 
it  be  voted  in  any  particular  way,  it  shall  be  voted  in  accordance 
with  their  unanimous  request,  and  provided  also  that,  in  case  of  his 
ceasing  to  take  an  active  part  in  the  business,  said  stock  thereafter, 
until  it  is  delivered  to  sadd  purchasers,  shall  be  voted  in  accordance 
witli  the  requests  of  any  two  of  them. 

'^3.  All  dividends  declared  on,  said  stock  shall  be  paid  to 
J.  E.  Stewart  until  it  is  paid  for  in  full.  Enough  of  said  div- 
idends shall  be  retained  by  him  to  make  four  per  cent,  on  the  bal- 
ance of  said  purchase  price  unpaid  at  the  time  said  dividends  are 
respectively  declared,  and  the  balance  thereof  applied  by  him  on 
said  purchase  price;  and  as  soon  as  said  stock  is  fully  paid  for, 
either  through  dividends  or  otherwise,  it  shall  be  delivered  to 
said  purchaser.  In  case  the  dividends  declared  any  year  shall 
be  less  than  four  per  cent.,  no  interest  shall  mm  on  said  purchase 
price  in  excess  of  the  dividend  declared,^an.d  if  none  be  declared, 
there  shall  be  no  interest. 

^^4.  Should  said  purchasers  desire  to  make  payments  on  said 
purchase  price,  in  addition  to  the  dividends  frcm  time  to  time 
declared  on  said  stock,  they  shall  have  the  option  of  doing  so. 

"5.  Said  W.  T.  S.  Johnson  and  George  F.  Stewart  severally 
agree  to  remain  in  the  employ  of  said  The  Bradford  Mill  Company 
until  eacli  has  paid  his  respective  share  of  said  purchase  price, 
and  in  case  either  one  of  them  withdraws  from  the  employment 
before  that  time,  excepting  in  the  case  of  his  death,  he  shall  be 
entitled  in  severalty  to  so  much  of  his  portion  of  said  stock  as 
has  been  theretofore  paid  for,  and  to  a  sixty  day  option  on  the 
balance  of  said  portion  at  par,  with  six  months  time  in  which  to 
pay  for  it;  and  this  contract  shall  be  terminated  as  to  him  but 
it  shall  continue  pre  rata  as  to  the  other  parties.  In  case  either 
of  said  purchasers  shall  die  during  the  continuance  of  this  con- 
tract, the  remaining  two  shall  acquire  his  interest  in  said  con- 
tract, and  in  the  stock  covered  by  it,  by  pacing  to  his  estate  an 
amount  equivalent  to  that  theretofore  credited  on  his  portion  of 
i=vaid  purchase  price,  and  this  contract  shall  continue  on  that 
basis.  If  they  decline  to  do  this,  said  J.  R.  Stewart  shall  pay 
tliat  amount  to  said  e^^tate  in  cash.  In  either  event  this  contract 
as  to  said  decedent  shall  be  tenninated,  but  it  shall  continue  pro 
rata  as  to  the  other  parties. 

"6.  The  provisions  of  tliis  contract  as  to  dividends  sihall  not 
apply  to  any  dividend  tliat  may  Ix?  declared  at  the  close  of  the  cur- 
rent fiscal  year  of  said  company ;  but  said  dividend  shall  be  car- 
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ried  to  the  eccount  of  eaid  J.  R.  Stewart,  and  no  part  thereof 
applied  to  the  payment  of  said  purchase  price. 

*^xecuted  in  quadruplicate  this  23d  day  of  September,  1899. 

''(Signed)     J.  R.  Stewart, 

'^.  T.  S.  Johnson, 
"George  F.  Stewart, 
'liEwis   N.   Gatch." 

The  original  of  lihe  oibove  contract  bears  the  following  endoise- 
ment: 

"It  is  hereby  agreed  by  the  parties  hereto  that  this  contract 
in  all  its  terms  and  conditions  shall  apply  to  360  shares  of  stock 
of  The  Bradford  Machine  Tool  Company,  instead  and  in  Ueu  of 
the  said  360  shares  of  stock  of  The  Bradford  Mill  Company, 
and  that  on  this  agreement  said-  J.  R.  Stewart  may  surrender  for 
cancellation  said  stock  of  The  Bradford  Mill  Company  upon  the  is- 
suance to  him  of  the  same  amount  of  stock  of  The  Bradford  Ma- 
chine Tool  Company,  which  he  agrees  to  hold  subject  to  the  terms 
of  this  contract  and  to  the  rights  of  the  parties  thereto  in  place  of 
said  surrendered  sitock.  This  agreement  is  made  in  order  that 
the  plan  may  be  consummated  for  winding  up  the  affairs  of  The 
Bradford  Mill  Company  by  the  surrender  of  its  stock  by  its  stock- 
holders and  the  transfer  of  its  assets  to  The  Bradford  Machine 
Tool  Company,  upon  the  issuance  to  said  stockholders  respectively 
of  amounts  of  stock  of  The  Bradford  ^lachine  Tool  Company 
equal  to  those  of  The  Bradford  Mill  Company  surrendered  by 
theip. 

"Cincinnati,  Ohio,  February  10th,  1900. 

"(Signed)     J.   R.   Stewart, 

"^V.  T.  S.  Johnson, 
"Lewis   N.   Gatch." 

On  March  3d,  1902,  this  court  made  a  certain  entry  in  this 
estate  of  J.  R.  Stewart,  consenting  to  the  action  of  said  Lewis 
N.  (Jatch  whereby  he  transferred  and  assigned  all  his  interest 
uk  the  said  360  shares  of  stock  and  in  said  contract  set  forth  above 
to  the  said  George  F.  Stewart  and  W.  T.  S.  Johnson,  so  tliat 
the  said  Gatch  has  now  no  longer  any  interest  in  the  aforesaid 
contract. 

The  eaid  administrator  further  alleges  that  Carrie  E.  Stewart, 
Gertrude  Stewart  Titus  and  Mary  L.  Hazelton  have  demanded 
that  he  disregard  said  contract  and  that  he  distribute  the  said 
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360  shares  of  the  stock  of  The  Bradford  Machine  Tool  Company 
to  them^  as  the  didttributeee  of  «dd  esta4;e^  ed-tiher  by  eellmg  same 
or  by  making  a  distribution  of  the  same  in  kind^  for  the  reason 
that  the  contract  herein  set  forth  is  wholly  mill  and)  void  as 
against  the  estate  of  the  said  Jacob  E.  Stewart  for  the  following 
reasons : 

1.  That  the  eame  wholly  lacks  a  valid  and  suflBdenit  consid- 
eration to  austain  the  same  as  a  legal  contract. 

2.  That  the  same  is  and  was  personal  to  the  said  Jacob  R. 
Stewart,  and  is  wholly  inoapaible  of  performance  by  his  admin- 
trator. 

3.  That  it  is  uncertain  and  illusoiy  in  its  nature  and  future 
effect,  so  that  the  administrator  can  not  determine  what  his  obli- 
gations may  be  under  the  same,  or  how  long  the  estate  of  said 
Jacob  R.  Stewart  may  be  delayed  of  settlement  by  reason  thereof. 

Upon  the  filing  of  said  application  process  was  issued  by  this 
court  ordering  the  said  W.  T.  S.  Johnson,  George  F.  Stewart, 
Carrie  E.  Stewart,  Gertrude  Stewart  Titus,  Mary  L.  Hazelton 
and  The  Bradford  Machine  Tool  Company  requiring  said  par- 
ties to  answer  to  the  petition  of  said  administrator  and  to  set 
forth  each  and  every  one  of  them,  what  claims  they  have,  if  any, 
upon  the  aforesaid  shares  of  stock,  whereupon  the  widow  and 
daughters  of  said  J.  R.  Stewart,  deceased,  did  thereupon  appear 
in  court  and  asked  that  the  said  contract  be  set  aside  and  held 
for  nauf^ht  for  the  reasons  mentioned  in  the  application  to  the 
adminis-trator,  as  above   set   forth. 

On  the  other  hand  it  is  maintained  by  Goorge  F.  Stewart  and 
\V.  T.  S.  Johnson,  the  vendees  of  said  stock,  tliat  the  said  con- 
tract is  a  good  and  sufficient  one,  that  the  same  is  not  lacking  in 
any  particular,  as  regards  a  valid  and  sufficient  consideration ;  they 
further  hold  that  tlie  same  is  not  personal  to  said  Jacob  R. 
Stewart,  but  may  and  must  be  ]Terformel  by  his  administrator. 

Furthermore  they  maintain  that  the  contract  is  neither  uncer- 
tain nor  illu90T}^  Referring  to  the  contention  that  the  alleged 
ep^ement  is  witliout  mutuality  or  consideration  of  any  kind, 
it  may  1^  stated  that  a  consideration  is  an  absolute  necessity  to 
the  validity  of  the  contract.  Equally  true  is  it,  that  the  ade- 
quacy of  the  consideration  will  not  be  inquired  into  by  the  court 


NISI  PRIUS  REPORTS— NEW  SERIES.  417 

1903-4.]  Estate  of  Jacob  R.  Stewart,  Deceased. 

unless  it  is  so  trifling  flfi  to  shock  the  conscience  of  the  court. 
In  the  proper  construction  of  the  contract  this  court  i*  in  full 
accord  with  the  doctrine  in  Eery  ford  v.  Davis,  102  U.  S.,  page  243, 
which  lays  down  the  following  rule: 

"Miat  then  is  the  true  oonstruction  of  the  contract?  The 
answer  to  this  question  is  not  to  be  found  in  any  mme  which  the 
parties  ma/y  have  given  to  the  instrument,  and  not  talone  in  any 
particular  provision  it  contains,  disconnected  from  all  others, 
but  in  the  ruling  intention  of  the  parties  gathered  from  all  the 
language  they  have  used.  It  is  the  legal  effect  of  the  whole  which 
is  to  be  sought  for.'^ 

Viewing  the  contract  at  issue  under  the  above  dixections,  can 
it  be  said  that  the  same  is  totally  lacking  in  the  element  of 
mutuality?  The  first  paragraph  thereof  states  that  J.  E.  Stewart 
agrees  to  sell  the  saidj  360  shares  to  Johnson  and  his  associates, 
and  said  Johiuson  and  his  associates  agree  to  buy  same  in  equal 
proportions  on  certain  terms  and  conditions,  and  the  price  there- 
of is  definitely  settled,  namely  $36,000.  It  is  further  provided 
therein  that  the  said  stock  shall  remain  in  Stewaifsi  name  until 
it  is  fully  paid  for  as  provided  in  said  contract,  with  other  pro- 
visions as  to  the  power  of  voting  same.  The  remaining  parar 
graphs  show  the  real  consideration  of  the  contract,  namely:  That 
the  said  W.  T.  S.  Johnson  and  George  F.  Stewart  were  to  re- 
main in  the  employ  of  the  said  Bradford  Mill  Company  un- 
til each  had  paid  his  respective  share  of  the  purchase,  either 
through  the  dividends  declared  on  the  stock  or  by  virtue  of 
the  payments  they  might  make  on  said  purchase  price  in  addi- 
tion to  said  dividends;  in  other  words  the  said  contract  imposes 
upon  said  parties  an  alternative  obligation;  they  were  either  to 
remain  in  the  employ  of  said  company  and  work  for  its  interests 
until  the  dividends*  had  paid  for  their  shares  of  stock  or  until 
they  paid  for  same  in  cash.  It  is  urged  however  that  by  virtue 
of  item  5  in  said  contract,  they  are  permitted  to  leave  the 
employ  of  the  company  at  any  time,  without  any  loss  to  them- 
selves, and  that  accordingly  the  consideration  of  remaining  with 
the  company  falls  to  the  ground.  A  closer  inspection  of  said  par- 
agraph will  show  that,  in  case  of  withdrawal  from  the  employ- 
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meet  before  eaoih  hae  paid  his  respective  share  of  said  purchase 
price,  the  one  so  withdrawing  shall  only  be  entitled'  in  severalty  to 
60  much  of  his  portion  of  said  stock  as  has  been  paid  therefore, 
and  to  an  option  on  the  balance  of  said  portion  at  par;  in  other 
words,  as  long  as  either  of  these  parties  shall  remain  in  the  em- 
ploy of  said  concern  he  shall  reap  benefits  in  addition  to  his  salary 
by  the  dividends  earned  on  his  portion  of  the  stock,  and  tiiat  when 
this  emplo}'ment  ceases  he  shall  no  longer  leap  these  benefits. 
As  long  as  he  remains  in  the  employ  of  thi..  company,  so  long 
eliall  he  receive  benefits  by  virtue  of  the  dividends  declared,  and 
the  moment  he  leaves  the  employ   then  tliose  benefits  cease. 

Regarding  the  claim  that  the  said  contract  is  and  was  personal 
to  the  said  Jacob  R.  Stewart,  the  court  is  of  the  opinion  tihat  the 
agreement  was  not  personal  to  him  but  may  be  performed  by  his 
administrator.  Tliere  is  no  doubt  that  there  are  contracts  of 
a  personal  nature,  depending  upon  the  personal  skill  of  the  obli- 
gee, such  for  example  as  the  obligation  of  an  author  to  write  a 
book  for  publication,  or  of  a  workman  to  instruct  an  apprentice; 
tliese  contracts,  although  binding  upon  the  deceased  during  his 
lifetime,  are  not  binding  upon  his  legal  representatives,  so  if 
the  contract  of  the  deceased  be  personal  and  the  performance 
of  the  deceased,  himself  be  the  essence  thereof,  his  executor  will 
not  be  liable  except  only  so  far  as  tiie  contract  was  broken  during 
his  lifetime  (Dickenson  v.  CallaJian,  19  Pa.  St.,  227;  Blakely  v. 
Sousa,  197  Pa.  St.,  305).  Accordingly  had  either  Johnson  or 
Stewart,  vendees,  died,  it  is  certain  that  this  contract  would  have 
terminated  and  could  not  have  been  enforced  as  against  the  legal 
representatives  of  either  one  of  the  vendees,  for  the  reason  that 
tlieir  i>ersonal  services  could  not  be  performed  by  any  one  else. 
The  duties  of  the  vendor,  SteTv^art,  under  said  contract,  however, 
are  such  that  they  could  be  equally  performed  by  his  adminis- 
trator, for  the  reason  that  no  personal  element  attaches  to  said 
services. 

The  contract,  in  the  opinion  of  the  court,  is  only  defective 
by  reason  of  the  fact  that  it  is  uncertain  and  indefinite  as  to 
the  time  of  the  performance.  The  pa^Tnents  for  this  stock  must 
arise  from  one  of  two  sources,  either  from  the  dividends  declared 
thereon  in  excess  of  four  per  cent,  or  from  the  privileges  which 
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the  vendees  have  of  making  payments,  as  Bet  forth  in  paragraph 
four  of  the  aforenamed  contract.  Whether  any  dividends  would 
be  declared  at  all  on  ithis  stock  or  how  long  their  payments 
would  continue  was,  as  far  as  show^  by  the  agreement,  purely 
speculative;  if  the  company  ie  successful  in  the  future  it  is 
poeedble  that  the  dividends  wx)uld  in  time  pay  for  the  stock  as 
intended  by  the  agreement;  if,  on  the  oontra^ry,  the  company  is 
unsuccessful,  there  is  no  telling  when,  if  ever,  the  said  agreement 
would  be  carried  out;  in  fact  it  may  be  said  that  it  is  possible 
thai  the  said  agreement  would  never  be  completed;  it  would 
depend  entirely  on  the  contingencies  of  the  business  of  the  cor- 
poration. An  agreement  of  this  kind  by  virtue  of  its  uncertain 
and  indefinite  oharax?ter  as  to  time  is  voidable  at  the  option  of 
either  party  to  the  agreement  and  can  be  determined  by  either 
by  giving  reasoaaiable  notice  to  the  other  party  of  his  intention 
to  do  80.  Now  the  contract  under  discussion  provides  that 
either  W.  T.  S.  Johnson  or  Geoige  F.  Stewart  are  permitted  to 
withdraw  from  this  agreement  at  any  time,  and  it  further  pro- 
vided that^  in  the  evenft  of  such  withdrawal,  either  party  should 
be  entitled  in  severalty  to  so  much  of  his  portion  of  said  stock 
as  has  been  heretofore  paid  for;  in  addition  he  is  to  have  a  sixty 
day  option  on  the  balance  of  said  portion  at  par,  with  six  months 
time  in  which  to  pay  for  it ;  now  as  the  vendees  of  this  contract 
have  such  a  right  to  terminate  same  at  any  time,  it  appears  to 
the  court  that  it  would  be  just  and  equitable  to  allow  the  vendor, 
or  his  representatives,  to  have  the  same  right  Accordingly  the 
administrator  in  this  case  is  instructed  that  he  has  the  right  to 
terminate  this  oontract  by  giving  notice  of  his  intention  to  do 
so  to  the  parties  in  interest ;  that  said  administpator  should  ascer- 
tain the  amounts  paid/  on  this  stock  by  said  vendees,  either  in 
dividends  or  otherwise,  as  provided  for  in  said  oontract,  and  notify 
said  vendees  that  they  are  entitled  in  severalty  to  so  much  of 
their  portion  of  said  stock  as  has  been  paid  for  heretofore,  and 
that  said  vendees  are  entitled  to  a  sixty  days  option  on  the  bal- 
ance of  said  portion  at  par,  and  to  notify  said  vendees  that  they 
have  six  months  time  in  which  to  pay  for  S3me.  Should  said 
vendees  or  either  of  them  fail  to  take  advantage  of  the  sixty 
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days  option,  as  mentioned  above,  then  said  administrator  shall 
assign,  transfer  and  convey  in  severalty  to  said  vendees  sneh  a 
portion  of  said  stock  as  has  been  theretofore  paid  for  by  them 
either  through  dividends  or  otherwise;  the  balance  of  said  stock 
to  be  distributed  by  said  adminjistrator  according  to  the  laws 
of  descent  and  distribution. 

Wm,  C.  Herron,  for  the  administrator. 

Robert  Ramsey,  contra. 


STREET  IMPROVXMENTS  WHERE  SPECIAL  ACTS  RELATING 
THERETO  HAVE  BEEN  IN  FORCE. 

[Franklin  County  Common  Pleas  Court] 

Campbell  M.  Ciiittendex  v.  The  City  of  Columbus. 

Decided,  July  20,  1903. 

The  Bums  Law — The  Brack  Law — Street  Improvement — Under  a 
Special  Act,  or  Under  the  General  Statutes — Notice  to  Almtting 
Property  Owner — Tacit  Consent  to  Improvement. 

1.  The  Bums  Law  (Section  2702)  relates  to  the  expenditure  of  public 

monies  arising  from  general  revenues,  and  has  no  application  to 
monies  raised  by  special  assessment. 

2.  While  the  purpose  of  the  Bruck  Law,  as  amended  (92  O.  L.,  737), 

was  to  give  to  the  city  of  Columbus  an  additional  and  special 
plan  of  procedure  for  street  Improvements,  In  order  to  obviate 
some  of  the  limitations  of  the  general  statutes  (Sections  2303  and 
2304),  the  city  was  not  limited  to  this  special  act  in  all  cases, 
but  was  at  liberty  to  proceed  under  the  general  statutes  at  its 
option. 
S.  An  abutting  property  owner  who  twice  refused  to  sign  a  petition 
for  a  street  Improvement,  and  was  in  the  city  during  all  the  time 
the  Improvement,  which  was  in  the  heart  of  the  city,  was  being 
made,  is  charged  with  notice  of  the  improvement,  unless  evidence 
of  some  kind  warrants  the  court  in  concluding  that  the  improve- 
ment was  made  without  his  tacit  consent  or  knowledge. 
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Dillon,  J. 

In  1901  and  1902,  Hickory  alley,  in  this  city,  was  improved  and 
paved.  One  hundred  and  eighty-seven  and  one-half  feet*  of  this 
improvement  was  on  the  north  side  of  the  plaintiflE's  property  im- 
mediately north  of  the  Chittenden  Hotel.  The  plaintiflE  has  two 
special  reasons  why  he  should  not  he  held  to  pay  his  proportion 
of  this  improvement  The  first  reason  is  that  it  should  have  been 
improved  under  the  Taylor  Law,  or  as  later  designed  the  so-called 
Brack  Law.  But  instead  of  pursuing  that  plan  the  city  improved 
the  street  under  the  general  statute.  The  plaintiff  claims  that  the 
city  of  Colimibus  was  limited  fully  and  exclusively  to  the  im- 
provement of  the  street  under  and  by  means  of  the  Bruck  Law 
instead  of  the  general  statute,  which  law  is  now  admittedly  un- 
constitutional. The  plaintiff  also  claims  that  even  if  improved 
under  the  general  law  he  had  no  notice  of  such  improvement.  He 
also  claims  that  the  Burns  Law,  which  requires  a  certificate  to  be 
filed  that  the  money  is  already  in  the  treasury,  was  not  complied 
with. 

I  find,  however,  that  the  Burns  Law  is  not  applicable  in  such  a 
case.  The  Burns  Law  only  contemplates  expenditures  of  public 
moneys  arising  from  general  revenues.  In  this  case  all  of  the 
money  necessary  for  the  improvement  was  to  be  raised  by  special 
assessment  on  the  property  and  no  part  thereof  wns  to  come  out 
of  the  general  revenue  fund  at  all.  I  refer  to  the  case  of  Coin- 
stock  V.  Nelsonville,  61  0.  S.,  288.  In  this  case  all  of  the  cost 
was  to  be  raised  by  this  assessment  and  none  of  it  was  to  be  paid 
from  the  general  levy. 

The  next  question  for  cons-ideration  is  whether  or  not  the  city 
had  a  right  to  improve  this  street  under  the  general  statutes,  Sec- 
tions 2303  and  2304,  or  was  it  limited  to  and  should  it  have  pro- 
ceeded under  the  special  act  known  as  the  Bruck  Law  as  amended 
(92  0.  L.,  737). 

This  special  act  provides  in  its  opening  clause  that  this  city — 
without  naming  it,  but  by  designating  it  as  second  class,  first 
grade — ^^shall  have  authority  to  pave  streets,"  etc.,  in  a  certain 
specified  manner.  The  repealing  clause  certainly  could  not  be  con- 
straed  to  repeal  the  general  statutes.  Section  2303,  et  seq.,  but  it 
is  urged  that  said  sections  were  repealed  as  to  Cohmibus.    That  is 
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to  eay,  that  the  Bruck  Law  was  exclusive  in  effect  and  therefore 
said  general  statutes  were  repealed  as  to  Coluanbus.  I  can  not 
sustain  this  contention.  I  am  of  opinion  that  the  special  act  did 
intend  and  contemplate  to  give  to  Colimibus  aoi  additional  and 
special  plan  of  procedure  to  obviate  some  of  the  limitations  of 
the  general  act,  hut  without  attempting  to  limit  it  to  the  special 
act  in  all  cases.  It  must  readily  be  conceded  that  even  prior  to 
the  recent  change  of  view  of  the  Supreme  Court  such  construction 
of  the  act  would  have  rendered  it  unconstitutional.  In  the  light 
of  recent  decisions  which  clearly  invalidate  the  so-called  Taylor 
and  Bruck  Laws,  I  should  be  very  reluctant  to  hold  now  that 
an  acknowledged  general  statute  was  superseded  by  them.  For 
the  same  reason  I  hold  the  advertising  under  the  general  statute 
is  sufficient. 

The  question  which  arises  neid:  is  as  to  whether  or  not  the 
plaintiff,  Chittenden,  had  notice.  On  this  point  I  hold  he  had 
notice  for  two  reasons.  First,  he  has  not  relieved  himself  from 
the  fair  and  natural  presumption  that  from  all  the  facts  he  knew 
or  should  be  charged  with  knowing  of  this  improvement.  The 
improvement  was  right  in  the  heart  of  the  city  of  Columbus.  He 
was  in  the  city  all  the  time.  He  was  solicited  to  sign  a  petition 
for  this  improvement  at  least  on  two  separate  occasions  and  re- 
fused to  do  so.  He  knew  it  was  contemplated  and  unless  he  can 
show  by  some  evidence  of  some  kind  which  would  warrant  this 
court  in  concluding  that  this  improvement  was  made  without  his 
knowledge  or  without  his  tacit  consent,  the  court  will  have  to 
hold  that  he  is  charged  with  notice.  As  I  say,  it  was  a  public 
improvement  almost  in  the  heart  of  the  city.  He  can  not  sit  by 
and  alloAV  that  improvement  to  be  made  at  large  expense  and  to 
have  the  benefit  of  it,  and  then  declare  that  he  did  not  know  of 
it  at  all.  It  may  be  true  that  he  had  no  actual  notice,  but  I  say 
he  is  charged  with  notice  under  the  circumstances  of  this  case. 
There  might  be  evidence  adduced  which  woidd  change  my  mind 
on  that  subject,  but  there  is  no  evidence  in  the  record  so  far  which 
would  do  it. 

In  the  second  place  the  plaintiff  has  not  overcome  the  fair 
preponderance  of  record  evidence  tending  to  show  actual  notice. 
The  return  was  made  to  the  city  clerk  that  actual  notice  had  been. 
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served  upon  him,  although  by  error  it  appears  to  have  been 
served  upon  H.  T.  Chittenden,  Jr.  The  man  who  served  the 
notice  swears  positively  to  the  service  of  notice  upon  the  plaintifiE. 
On  cross-examination  he  gives  special  reasons  why  he  remembers 
the  occurrence.  He  states  that  he  found  the  plaintiff  in  his  office 
in  the  Board  of  Trade  Building;  describes  the  room  and  describes 
his  surprise  in  finding  Mr.  Chittenden  located  in  that  particular 
room,  and  states  that  he  remembers  serving  him  personally,  re- 
members the  conversation  which  took  place  at  the  time.  I  there- 
fore hold  that  the  plaintiff  has  not  overcome  the  fair  preponderance 
of  record  evidence  and  the  evidence  of  Mr.  Johnson  of  actual 
notice  served  upon  him. 

The  petition  in  this  case  therefore  will  be  dismissed.  An  excep- 
tion may  be  noted  and  the  appeal  bond  will  be  fixed  at  $300. 

Kinhaid,  Merwine  &  Shumacher,  for  plaintiff. 

Butler,  Marshall  &  Keating,  for  defendant. 

Butler,  Marshall  <&  Keating,  for  defendant. 


COMBINATIONS  OF  EMPLOYERS. 

[Superior  Court  of  Cincinnati — Special  Term.] 

Peter  Graf  and  Albert  W.  Graf,  Partners  as  P.  Graf  &  Son, 

V.  The  Master  Horse-Shoers'  Protective  Association 

OF  Cincinnati. 

Decided,  January  12,  1904. 

Agreements  Between  Employers  Tending  to  Enhance  Prices — Contrary 
to  Puhlic  Policy — Rights  of  a  Member  as  Against  the  Organization — 
Injunction — The  Ohio  Anti-Trust  Statute. 

1.  It  Is  very  doubtful  whether  a  combination  of  proprietors  or  employ- 

ers, having  as  its  purpose  the  maintaining  of  prices  in  their  line 
of  work,  comes  within  the  inhibition  of  the  Ohio  anti-trust  statute; 
but  no  opinion  is  expressed  upon  the  question. 

2.  But  the  well  settled  principle  that  contracts,  agreements,  combina- 

tions, and  arrangements  between  persons  in  the  same  business,  the 
tendency  of  which  is  to  impair  competition  and  enhance  prices  to 
the  injury  of  the  public,  are  against  public  policy  and  therefore  il- 
legal and  void,  applies  to  such  a  combination  of  employers. 
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3.  And  such  a  combination  is  not  saved  from  the  effect  of  this  prin- 

ciple by  the  fact  that  these  employers  may  themselves  do  the  same 
work  as  their  employes. 

4.  The  principle  that  a  contract  which  Is  not  malum  in  se  but  malum 

prohibitum,  and  has  not  been  fully  executed,  may  be  rescinded  by 
either  party  and  relief  therefrom  granted  in  law  and  equity,  applies 
in  such  a  case;  and  a  member  of  the  combination  is  not  estopped 
from  enjoining  the  organization  from  suspending  him  from  mem- 
bership for  failing  to  maintain  the  prices  agreed  upon. 

Smith,  J. 

Plaintiffs  are  partners  under  the  firm  name  of  P.  Graf  &  San 
and  are  engaged  in  carrying  on  the  business  of  horse-shoers  in 
ihe  city  of  Cincinnati;  and  the  defendant,  The  Master  Horee- 
Shoers'  Proteotive  Association,  is  a  corporation  not  for  profit. 

The  association  is  regularly  incorporated  under  the  laws  of 
Ohio;  is  composed  of  about  seventy-five  members  consisting  of 
individuals,  partnerships  and  corporations  doing  business  in  the 
city  of  Cincinnati  and  its  declared  object  is  "the  promotion  of 
the  interests  of  the  master  horse-shoers  of  the  association;  to  pre- 
serve and  disseminate  Miluable  business  information;  and  to  ad- 
just as  far  as  practicable  all  controversies  and  misunderstndings/' 

The  plaintiffs  paid  an  initiation  fee  of  $50  to  become  a  member 
of  the  defendant  association. 

The  association  from  time  to  time  fixes  a  price  list  for  work 
done  in  the  horseshoeing  business ;  and  in  July,  1902,  a  resolution 
was  adopted  "That  any  member  suspected  of  shoeing  horses  below 
the  regular  price  list  be  notified  to  make  an  affidavit  to  same; 
if  he  refuses  he  be  fined  the  sum  of  $25,  to  be  enforced  by  the 
chairman/' 

In  June,  1903,  the  following  price  list  \yas  adopted: 
4  New  shoes,  each  50  cents.     Per  set $2.00 

Driving  or  pleasfure  horses    extra. 
4  Shoes  reset,  each  35  cents.     Per  set 1.25 

Shoes  toed,  each  40  cents.     Per  set 1.50 

Shoes  sharpened,  each  40  cents.    Per  set 1.50 

Bar  shoes,  each  $1.00. 

Bar  shoes  toed  or  heeled,  each  50  cents. 

Bar  shoes  sharpened,  each  50  ceoits. 

Drop  shoes,  e^ch  25  cents. 

Whitman  &  Barnes  shoes.     Per  set 5.00 
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All  other  pads,  etc.    Per  set 5.50 

Sending  man  to  stable,  per  hour 1.00 

All  city  work,  4  new  shoes 2.50 

All  cdty  work,  4  shoes  reset  or  sharpened 2.00 

Old  shoes  for  dty,  each .' 60 

On  or  about  October  1,  1903,  the  president  of  the  association 
called  upon  Peter  Graf,  one  of  the  members  of  plaintiff  firm, 
and  requested  him  to  make  aflBdavit  that  he  had  not  done  work 
for  the  National  loe  Company  and  other  persons  for  a  less  price 
than  that  fixed  by  the  association's  scale  of  prices.  He  refused 
to  make  such  affidavit  and  thereupon  the  plaintiff  firm  was  fined 
$25;  and  by  the  rules  of  the  association  unless  the  &n.e  is  paid 
within  thirty  days  the  firm  will  be  suspended  from  membership 
in  the  same. 

A  few  days  after  the  imposition  of  the  fine  the  plaintiff  firm 
brought  this  action  to  enjoin  the  defendant  from  suspending  him 
or  in  any  way  depriving  him  of  his  rights  in  said  association  by 
reason  of  his  failure  to  make  the  affidavit  referred  to. 

It  is  contended  by  the  plaintiff  that  the  combination  of  the 
members  of  the  defendant  association  is  forbidden  by  the  anti- 
tioist  statute  of  this  state,  Section  4427-1  to  Section  4427-12 
Revised  Statutes,  and  that  as  this  statute  authorizes  courts  of 
equity  by  injunction  to  prevent  a  threatened  violation  of  the  terms 
of  the  statute  the  plaintiff  is  entitled,  under  this  statute  to  the 
relief  prayed  for. 

It  is  very  doubtful,  to  say  the  least,  whether  this  statute  applies 
to  a  combination  such  as  is  presented  by  this  case;  and  by  the 
construction  given  to  this  statute  by  Dempsey,  J.,  in  a  very  care- 
fully considered  opinion  {Runck  v.  Child,  8  N.  P.,  437),  the  statute 
Tvx)uld  not  be  applicable.  As  I  do  not  find  it  necessary  to  decide 
this  question  I  pass  it  by  without  any  expression  of  opinion  upon 
it 

It  is  contended  by  the  defendant  that  the  combination  is  a  law- 
ful one  for  the  reason  that  combinations  of  workmen  known  as 
trades  unions  for  the  purpose  of  raising  their  wages  are  now  up- 
held by  the  courts,  and  that  this  combination  falls  under  that 
class. 
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I  shall  not  undertake  to  define  here  the  rights  of  workingmen 
to  combine  nor  the  limitations  upon  suoh  right. 
•  Because  the  argument  of  coujnsel  for  the  defendent  based  upon 
the  legality  of  trade  unions  or  workingmen  is  not  applicable  to 
the  present  case,  for  the  reason  that  the  members  of  the  defendant 
association  are  not  employes  but  employers  of  labor,  and  each  the 
proprietor  of  the  business  in  which  he  works — ^the  fact  that  such 
employers  may  themselves  do  the  same  work  as  the  employes  does 
not  change  the  character  of  the  combination.  It  is  a  combination 
of  proprietors  and  employers,  not  employes. 

The  principle  is  well  settled  that  contracts,  agreements,  com- 
binations or  arrangements  between  persons  in  the  same  business, 
the  tendency  of  which  is  to  impair  competition  anni  to  enhance 
prices,  to  the  injury  of  the  public,  are  against  public  policy  and 
therefore  illegal  and  void;  and  as  the  combined  action  of  the 
members  of  this  association  is  to  prevent  competition  among  such 
members  and  to  increase  the  price  of  horse-shoeing  to  the  public 
any  resolution  or  by-law  whose  object  is  to  eflfect  such  combined 
action  is  illegal  and  void.  Emery  et  al  v.  The  Ohio  Candle  Co., 
47  0.  S.,  320;  Salt  Co.  v.  Guthrie,  35  0.  S.,  666;  State,  ex  rel  v. 
Standard  Oil  Co.,  49  0.  S.,  84. 

A  case  directly  in  point  is  that  of  Bailey  v.  Association  of  Mas- 
ter  Plumbers  of  City  of  Memphis,  decided  by  the  Supreme  Court 
of  Tennessee,  August,  1899,  52  S.  W.,  853. 

In  that  case  a  by-law  of  an  association  of  master  plumbers  of 
the  city  of  Memphis  provided  that  each  member  of  the  associa- 
tion was  required  to  report  each  week  what  work  he  had  done, 
and  if  such  work  was  done  in  competition  with  any  other  member, 
the  member  d/oing  the  work  was  to  pay  into  the  treasury  of  the 
association  a  fixed  sum,  according  to  a  schedule  agreed  on  and 
mode  a  part  of  the  by-law. 

The  by-law  was  held  to  be  in  restraint  of  trade  and  void.  It 
was  also  held  that  in  tha;t  case  that  "it  is  not  the  number  of  per- 
sons participating  in  such  by-law  or  the  extent  of  the  territory 
included,  but  the  injury  to  the  pnblic  in  the  territory  which  char- 
acterizes the  interruption  of  trade  as  illegal.'^ 

As  the  resolution  adopted  by  the  defendant  fixing  a  schedule 
of  prices  and  inflicting  a  money  penalty  and  suspension  for  a 
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violation  of  the  Bchediile  has  a  tendency  to  prevent  competition 
and  enhance  prices,  it  is  against  public  policy  and  void;  and  an 
additional  reason  for  tiie  application  of  this  rule  of  law  is  found 
in  this  case  in  the  fact  that  the  defendant  association  is  acting 
under  a  charter  from  the  state  of  Ohio  and  is  limited  therefore 
to  acts  which  do  not  violate  either  the  statute  or  the  common 
law  of  the  state.  Sayre  v.  Louisville  Union  Benevolent  Assocvor 
ii(m,  1  Duvall,  143  (85  Am.  Dec,  613);  1  Thompson  on  Cor- 
porations, Section  23. 

It  is  urged  for  the  defendant,  however,  that  conceding  the  ille- 
gality of  the  resolutions  of  the  defendant  the  plaintiff  can  not 
complain  of  them  for  the  reason  that  he  assisted  in  the  passage 
of  the  same  and  in  inflicting  the  penalties  thereby  provided  upon 
other  members ;  that  he  is  in  pari  delicto  with  the  defendant ;  and 
he  does  not  therefore  come  into  a  court  of  equity  with  clean  hands, 
and  therefore  can  have  no  relief. 

The  principle  is  often  broadly  stated  that  when  parties  enter 
into  an  illegal  agreement  the  courts  regard  them  as  in  pari  de» 
licto  and  consequently  will  leave  them  where  they  find  them,  af- 
fording no  relief  to  either  of  them  either  in  law  or  equity.  But 
■this  statement  is  too  broad  as  it  is  subject  to  a  number  of  excep- 
tions, one  of  which  is  that  where  a  contract  prohibited  by  law 
is  not  malum  in  se  but  malum  prohibitum,  and  has  not  been  fully 
executed!,  either  party  may  rescind  the  contract  and  have  relief 
against  it  both  in  law  and  equity.  The  principle  upon  which  the 
exception  is  made  is  that  public  policy  is  best  subserved  by  grant- 
ing a  locus  penitentiue  to  a  party,  and  by  permitting  him  to  dis- 
aflfiim  the  contract  prevent  the  execution  of  it 

One  of  the  leading  cases  on  this  subject  is  Spring  Company  v. 
Knowlton,  103  U.  S.,  49,  in  which  the  principle  is  declared  and 
applied    in  an  action  at  law. 

The  same  principle  was  a/pplied  by  this  court  in  general  term 
in  equity  in  Hafer  v.  The  N.  Y.,  L  E.  &  F.  R.  R.  Co.  et  al, 
14  W.  L.  B.,  68,  the  court  relying  upon  Spring  Co,  v.  Knowlton, 
103  U.  S. 

One  of  the  latest  cases  on  this  siuibjeot  is  McCutcheon  et  al  v. 
Merz  Capsule  Co.,  71  Fed..  Rep.,  787,  decided  by  the  United  States 
Circuit  Court  of  Appeals.     In  that  case  certain  corporations  en- 
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tered  into  and  partially  executed  a  contract  which  was  illegal  on 
the  ground  that  it  was  in  restraint  of  trade  and  tended  to  create 
a  monopoly.  One  of  the  parties  sought  to  ddsaffinn  the  contract 
a<nd  to  have  relief  in  equity. 

In  deciding  that  he  was  entitled  to  such  relief  tiha  court  said: 

'Hinder  all  the  circumstances  to  hold  that  the  complainant  is 
estopped  to  rely  upon  -bhe  illegality  of  the  a-greement  and  convey- 
ance to  which  it  was  a  party  would  be  to  effectuate  an  unexecuted, 
unlawful  object  and  aid  in  the  defeat  of  a  legal  prohibition.  The 
door  of  this  court  should  not  be  closed  against  one  seeking  to  ex- 
tricate himself  from  an  unlawful  connection,  provided  relief  is 
sought  wit'hout  delay,  and  before  the  contract  is  executed,  or  other 
persons  have  irrevocably  acted  in  reliance  upon  its  supposed  le- 
gality." 

In  Cooke's  Trade  and  Labor  Combinations,  Section  30,  it  is 
said: 

"In  accordance  with  the  doctrine  applicable  generally  to  agree- 
ments illegal  as  again&t  public  policy,  no  proceeding,  whether  legal 
or  equitable  can  be  maintained,  as  between  such  parties,  to  enforce 
any  provision  of  the  agreement,  though  it  may  be  otherwise  as  to 
a  proceeding  in  disaffirmance  of  the  agreement" 

In  Huston  v.  Reutlinger,  91  Ky.,  333,  it  was  held  that  where 
by-laws  in  restraint  of  trade  were  passed  by  an  as«sociation  of 
underwriters  and  the  association  was  undertaking  to  suspend  or 
expel  a  member  from  the  ass-ociation  for  a  violation  of  the  same, 
the  chancellor  would'  interfere  by  injunction  to  prevent  the  en- 
forcement of  such  by-laws  against  an  offending  member. 

To  refuse  relief  to  the  plaintiffs  in  this  case  would  have  the 
effect  of  enforcing  an  illegal  arrangement  that  had  not  as  yet  been 
carried  into  execution;  whereas  to  grant  them  relief  would  be  to 
permit  them  to  refuse  to  abide  by  the  arrangement  and  thus  to 
contribute  materially  towards  its  dissolution. 

I  am  of  the  opinion  that  the  plaintiffs  are  entitled  to  a  decree 
in  their  favor. 

John  C.  Healy  an>:l  A.  L.  Herrlinger,  for  plaintiffs. 

E.  D.  Peck,  for  defendant. 
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CONTRACTS  OF  CONDITiONAL  SALE. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Kbug,  Receiver^  v.  National  Cash  Register  Co. 

Decided,  November  2,  1903. 

Conditional  Sales  Contract — Provisiona  of  Sections  4155-2-3  Relative 
to  the  Return  of  Fifty  Per  Cent,  of  Purchase  Price  Before  Fore- 
closure— Can  Not  Be  Evaded  by  Vendor — Equitable  Lien  Merged 
Into  Contract — Vendor  Can  Have  No  Lien  on  His  Own  Property. 

1.  A  vendor  of  personal  property,  who  chooses  as  his  security  a  con- 
tract of  conditional  sale,  can  not  evade  the  provisions  of  Section 
4155-2-3,  Revised  Statutes,  providing  for  a  tender,  returning  fifty 
per  cent,  of  the  paid  purchase  price  before  taking  possession,  by 
applying  to  a  court  of  equity  for  an  accounting  and  foreclosure 
of  a  vendor's  lien,  as  his  common  law  or  equitable  lien,  if  such 
he  had.  Is  thereby  merged  in  such  contract. 

S.  A  contract  of  conditional  sale  presupposes  that  the  title  to  the 
goods  remains  in  the  vendor,  and  a  vendor  under  such  circum- 
stances can  have  no  lien  upon  his  own  property.  The  conditions 
attached  to  such  a  sale  by  the  statute  are  as  much  a  part  of  the 
contract  as  if  specifically  embodied  therein,  and  a  court  of  equity 
has  no  power  to  change  such  statutory  rights,  but  in  that  respect 
equity  follows  the  law. 

Pfleger,  J. ;  Smith,  P.  J.,  and  Ferris,  J.,  concur. 

The  National  Cash  Register  Company,  plaintiff  below,  filed  its  pe- 
tition asking  for  foreclosure  of  a  lien  on  a  cash  Tegi8ter  which  it  had 
sold  to  Von  Felde  &  Bradley,  basing  its  right  so  to  do  on  a  contract 
admitted  to  be  a  conditional  sale  under  Section  4155-2,  Revised 
Statutes.  The  petition  allied  that  the  rights  of  the  purchaser 
of  the  cash  register  under  the  contract  were  transferred  to  Philip 
Krug,  receiver  of  the  Ilerancourt  Brewing  Company,  a  creditor, 
and  for  an  antecedent  debt.  It  did  not  allege  a  prior  tender  of 
fifty  per  cent,  of  the  amount  paid  on  the  purchase  price  as  provided 
for  by  said  section. 

The  error  assigned  is  the  overruling  of  a  demurrer  to  such  pe- 
tition. 

Con  a  vendor  under  a  contract  of  conditional  sale  thus  relieve 
himself  from  such  a  tender? 
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In  Ohio  a  vendor  of  personal  property  may  secure  himself  by  a 
lien  expressly  reserved  or  by  a  chattel  mortgage.  In  either  of  these 
events  he  may  hold  the  chattel  to  the  extent  of  the  impaid  purchase 
mioney.  Or  he  may  insist  upon  a  contract  of  conditional  sale,  i^ 
serving  the  title  to  himself,  with  the  right  to  forfeit  the  chattel  if 
the  least  amount  of  the  entire  purohase  price  remains  unpaid.  Not- 
withstanding the  necessity  of  a  return  of  onejliaLf  of  the  amount 
paid  under  the  latter  course,  it  is  possible  for  him  to  reap  an 
additional  profit  if  the  chattel  is  worth  more  than  the  difEeience 
between  such  fifty  per  cent,  and  the  purchase  price. 

It  is  argued  that  this  proceeddng  was  rather  in  the  natuie  of  a 
foreclosure  of  a  vendor's  lien  and  not  a  taking  possession  within 
the  meaning  of  the  law  {Nationai  Cash  Register  Co.  v.  Bom,  31 
W.  L.  B.,  350;  Tufts  v.  Haynie,  4  C.  C,  494;  Caldwell  v.  Singer, 
7  C.  C,  460,  and  Schiff  v.  Ensley,  14  C.  C,  497,  are  cited).  The 
first  two  authorities  seem  to  support  the  contention.  All  of  these 
cases,  however,  were  decided  before  those  of  Albright  v.  Meredith, 
58  0.  S.,  194;  Speyer  v.  Baker,  59  0.  S.,  25. 

On  the  other  hand.,  it  is  contended  that  there  is  no  such  thing 
as  a  vendor's  lien  on  personal  property  (Jones  on  liens.  Section 
811;  Williams  v.  Roberts,  5  Ohio,  36-39). 

A  vendor  has  a  lien  at  common  law  for  the  price  as  long  as  he 
retains  possession  (Benjamin  on  Sales,  796).  If  he  relinquishes 
possession  he  waives  his  lien  (Benjamin  on  Sales,  Section  799; 
Danforth  v.  Pratt,  42  Me.,  50;  Egan  v.  A  Cargo,  43  Fed.  Eep., 
480).  Xor  does  the  lien  arise  where  there  is  an  agreement  to  ex- 
tend credit  or  a  distinct  security  is  taken  (C.  £  A,  R.  R.  Co.  v. 
Union  Rolling  Mills  Co.,  109  U.  S.,  702-720).  In  the  case  at  bar 
possession  has  been  released  and  a  distinct  security  taken. 

Equitable  liens  are  such  ae  exist  in  equity  and  of  which  courts 
of  equity  alone  take  oognizance  for  the  purpose  of  justice.  They 
are  frequently  allowed  upon  the  principle  that  equity  looks  upon 
that  as  done  which  ought  to  have  been  done  (Stor/s  Eq.  Jurispru- 
dence, Section  1215;  14  Cent.  Law  Jour.,  42).  If  a  lien  was  at- 
tempted to  be  secured  and  the  method  had  failed,  equity  might 
enforce  the  method  so  agreed  upon.  It  would  not  make  a  new  and 
different  contract  for  the  parties. 
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The  defendant  below  is  not  attempting  to  set  aside  or  antnul  the 
oonditional  contract  of  sale ;  nor  is  it  sought  to  deprive  the  register 
company  of  its  benefits.  The  company  is  itself  seeking  to  mould 
the  contract  into  some  other  kind  of  security,  and  thus  evade  the 
provisions  of  the  statute  governing  such  contracts.  This,  we  think, 
can  not  be  done.  The  nature  of  such  a  contract  presupposes  that 
the  title  and  ownership  of  the  property  remains  in  the  vendor. 
Being  the  owner,  it  can  not  have  either  a  lien  or  a  chattel  mortgage 
upon  its  property.  This  can  only  be  done  when  the  title  passes  to 
the  purchaser  (Jones  on  Liens,  Section  820). 

Plaintiff's  counsel  claims  that  a  vendee  is  suiBciently  protected 
against  a  forfeiture  by  this  course  in  equity  because  no  more  than 
the  purchase  money  unpaid  is  sought  to  be  recovered  and  the 
vendee  may  have  any  balance  that  remains  after  the  satisfaction 
of  his  claim.  This  same  argument  was  rejected  in  the  case  of 
Speyer  v.  Baker,  supra.  The  Supreme  Court  said  that  this  could 
not  prevent  the  application  of  the  statute  if  the  transaction  was 
in  fact  a  conditional  sale,  nor  would  it  affect  the  rights  of  the  par- 
ties under  it ;  that  the  rights  of  the  parties  to  all  conditional  sales 
v^re  controlled  by  the  provisions  of  this  statute;  that  these  pro- 
visions requiring  a  return  of  part  of  the  purchase  money  were  fair, 
just  and  equitable  to  both  parties  and  that  tliey  entered  into  and 
became  a  part  of  every  such  contract  of  conditional  sale  as  much 
as  if  expressly  embodied  therein- 

Albright  v.  Meredith,  supra,  is  cited  by  plaintiff's  counsel  This 
was  also  a  case  involving  a  cash  register.  It  was  held  that  the 
seizure  and  taking  possession  of  the  chattel  imder  a  judgment  and 
execution  for  the  remainder  of  the  un])aid  purchase  money  was  a 
waiver  of  tlie  company's  right  under  the  contract  of  conditional 
sale.  The  Supreme  Court  said  that  if  the  company  desired  to 
avail  itself  of  its  right  to  subject  tlie  register  to  the  payment  of 
the  balance  due,  a  tender  in  compliance  with  the  statute  was  neces- 
sary, "or  perhaps  it  could  have  resorted  to  a  foreclosure  in  a  court 
of  competent  jurisdiction"  This  dictum  is  chiefly  relied  upon. 
It  was  argued  in  that  case  as  in  this  that  the  levy  of  an  execution 
upon  a  judgment  was  rather  a  foreclosure  of  the  vendor^s  lien  and 
not  a  taking  possession  within  the  meaning  of  the  law.  This  may 
have  led  to  the  utterance  of  the  doubtful  expression  referred  to. 
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It  is  purposely  omitted  from  the  syllabus,  and  we  think  it  incon- 
sistent with  the  principles  announced  in  the  opinion  and  the  one 
in  Speyer  v.  Baker,  supra.  At  all  events,  the  court  nowhere  indi- 
cated that  if  a  foreclosure  in  equity  were  instituted  that  tender 
under  the  provisions  of  the  statute  could  therefore  be  avoided. 

We  are  inclined  to  believe  from  an  examination  of  these  two 
cases  that  the  Supreme  Court  clearly  and  distinctly  announced  that 
the  rights  of  the  parties  in  cases  of  contracts  of  conditional  sale 
were  fixed  and  determined  by  the  provisions  of  the  statute,  and 
that  these  rights  can  not  be  altered  by  applying  to  a  court  of 
equity. 

Wherever  the  rights  or  the  situation  of  the  parties  are  clearly 
defined  and  established  by  law,  equity  has  no  power  to  change  or 
unsettle  those  rights,  or  that  situation,  but  in  all  such  instances 
the  maxim  that  equity  follows  the  law  is  strictly  applicable  (Mag^ 
niac  V.  Thomson,  15  How.  [U.  S.],  199;  Matthews  v.  Mobile  Mut. 
Ins,  Co.,  75  Ala.,  85).  Courts  of  equity  can  no  more  disregard 
statutory  provisions  that  can  couri;s  of  law  (Hedges  v.  Dixon 
County,  150  U.  S.,  182-192). 

If  it  be  true  therefore  that  the  casih  register  company  has  only 
such  lien  as  a  contract  of  conditional  sale  would  give  it,  and  inas- 
much as  the  parities  to  such  contracts  are  absolutely  controlled  by 
the  statute,  it  may  well  be  doubted  whether  the  plaintiff  below  had 
not  an  adequate  remedy  at  law,  and  this  would  furnish  an  addi- 
tional reason  for  refusing  relief  in  equity  in  a  court  of  chancer}'. 
The  plaintiff  below  failed  to  allege  tender  of  part  of  the  pnrchase 
money  as  required  by  law. 

For  the  reasons  given  the  couri;  below  erred  in  sustaining  the  de- 
murrer to  the  petition.    Cause  remanded  for  furi:her  proceedings. 

Eoettinger  &  Gorman,  for  plaintiff  in  error. 

Walter  A.  DeCamp,  contra. 
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TSRMINATION  OF  A  TRUST  CREATED  FOR  THE  BENEFIT 
OF  WIDOW. 

[Franklin  County  Court  of  Common  Pleas.] 

Eliza  Mithoff  et  al  v.  Lincoln  Fritter,  as  Trustee  under 

THE  Last  Will  and  Testament  op  Henry 

Mithoff,  Deceased. 

Decided,  January  21,   1901. 

Will8— Alienation  of  Life  Estate  by  Widow — Terminates  Trust  Created 
for  Her  Beneflt^Rights  of  the  Children  of  Testator— Necessary 
Parties  in  a  Suit  to  Terminate  the  Trtut. 

1.  Where  a  will  imposes  no  restrictions  in  the  matter  of  alienation 

of  a  life  estate,  the  right  to  alienate  exists  in  Ohia 

2.  A  widow  having  alienated  her  life  estate  in  real  property,  a  pro- 

vision of  the  will  that  certain  of  the  property  of  the  testator  shall 
not  be  sold  during  the  life  of  the  widow,  becomes  invalid  as  to  the 
children,  and  the  trust  created  by  the  will  to  continue  during  the 
life  of  the  widow  may  be  declared  terminated. 

3.  Where  a  trust  is  created  for  the  benefit  of  the  widow,  and  the  will 

disposes  of  all  the  testator's  real  estate,  but  contains  a  provision 
that,  with  the  consent  of  the  widow  and  children,  the  trustee 
may  sell  so  much  of  the  real  estate  as  is  not  otherwise  disposed 
of,  and  divide  the  proceeds  in  such  manner  as  the  widow  and 
children  may  agree,  the  trust  will  be  held  to  have  no  other  purpose 
than  to  make  provision  for  the  widow  during  her  life,  and  it 
appearing  that  her  life  estate  has  been  alienated,  the  court  will 
decree  a  termination  of  the  trust. 

4.  In  a  suit  to  terminate  such  a  trust  the  wives  and  husbands  of  the 

children  of  the  testator  and  their  children  are  not  necessary  par- 
ties; neither  is  an  adopted  daughter  to  whom  a  special  bequest  was 
made. 

Bigger,  J. 

The  case  is  submitted  upon  a  general  dem-urrer  to  the  petition, 
and  also  a  special  demurrer  for  defect  of  parties  plaiutifiE  and  de- 
fendant. 

The  petition  alleges  in  substanoe  that  Henry  Mithoff  died  tes- 
tate about  February  15,  1899,  leaving  the  plaintiff,  Eliza  Mithoff, 
as  his  widow,  and  two  sons  and  three  daughters  together  with  an 
adopted  danighter  surviving  him. 
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It  is  averred  that  the  testator  after  marking  provision  for  the 
payment  of  his  just  debts  by  item  three  of  his  will,  devised  to  his 
adopted  daughter,  Helena  Walter  Herman,  a  certain  lot  or  parcel 
of  land  in  the  city  of  Columbus,  describing  the  same ;  that  by  item 
four  of  the  will  the  testator  bequeathed  certain  specific  personalty 
including  the  household  goods  and  furniture. 

That  by  item  five  of  the  will  the  testator  devised  to  his  wife 
dhiring  her  natural  life  his  residence  property  on  South  High  street 
in  this  city. 

That  by  item  six  of  the  will  the  shares  of  stock  in  The  H.  Mit- 
hoff &  Company  belonging  to  the  deceased  were  bequeathed  to  the 
five  children,  Oscar  Mithoff,  Leslie  Mithoff,  Lydia  Durant,  Matilda 
Klee  and  Henrietta  Butler;  that  by  item  i^even  of  the  will  the 
testator  provided  that  all  his  other  property  during  the  life  of  his 
wife  should  be  managed  by  a  trustee  thereafter  mentioned,  or  by 
his  successor,  and  directed  the  trustee  to  rent  the  property  and 
from  the  i^nts  to  pay  to  the  testator's  wife  during  her  life  the  srum 
of  $2,500  per  annum,  to  keep  all  buildings  and  improvements  on  the 
property  in  good  repair,  pay  all  insurance,  taxes,  street  and  other 
assessments  on  all  the  property  including  that  devised  by  item  five 
of  the  will  to  the  wife  for  life. 

That  said  item  seven  further  provi^^^ed  that  during  the  life  of 
testator's  wife  his  two  business  blocks  on  South  High  street  should 
not  be  sold,  and  that  if  either  of  them  should  be  destroyed  by  fire 
or  other  cause,  and  the  insurance  money  and  other  fimds  in  the 
hands  of  the  trustee  is  insufficient  to  rebuild  and  repair,  that  the 
trustee  shall  with  the  consent  of  the  testator^s  wife  sell  so  much 
of  testator's  real  estate  not  otherwise  specifically  disposed  of  by 
said)  will  as  will  raise  sufficient  money  to  rebuild  or  repair  the  sadd 
buildings;  that  said  item  seven  further  provided  that  with  the  con- 
sent of  the  testator's  wife  and  children  the  trustee  may  sell  so 
much  of  testator's  real  estate  as  is  not  otherwise  disposed  of  by 
said  will  and  divide  the  proceeds  in  such  manner  as  they  may 
agree  upon;  that  it  is  further  provided  by  this  item  of  the  will 
that  after  making  all  the  above  payments  out  of  the  rents  and 
profits  of  the  real  estate  the  balance,  if  any,  shall  be  divided 
equally  between  the  testator's  five  children,  naming  them ;  that  item 
nine  of  the  will  provided  that  subject  to  the  provisions  of  item 
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seven  of  the  will  all  of  his  property  not  otherwise  specifically  dis- 
posed of  by  will  should  pass  to  his  five  children,  naming  them,  and 
their  heirs  and  assigns  forever,  share  and  share  alike;  that  item 
ten  provided  a  yearly  compensation  of  $200  to  the  trustee;  that 
item  eleven  named  Philip  H.  Brack  as  trustee.  It  is  then  stated 
that  by  the  codicil  to  the  will  the  said  testator  provided  that  the 
©urn  of  $3,000  annually  shonld  >be  paid  to  his  wife  during  her 
natural  life,  instead  of  $2,500  as  originally  provided  for  by  item 
seven  of  the  will ;  that  item  eleven  which  named  Philip  H.  Bruck 
as  trustee  was  revoked  by  the  codicil  and  that  it  vras  provided 

that should  act  as  trustee,  and  that  if  the  testator  failed 

to  appoint  a  trustee  thereafter  the  probate  court  should  make  siich 
appointment. 

It  is  averred  that  the  testator  died  without  naming  a  trustee,  and 
that  the  probate  court  appointed  the  defendant  as  trustee  and  that 
he  accepted  and  entered  upon  the  discharge  of  his  duties  as  sndh 
trustee,  and  is  still  acting  in  that  capacity. 

It  is  averred  that  the  income  from  the  property  after  paying  the 
fixed  charges  provided  for  by  the  will  has  at  all  times  been  less 
than  the  sum  of  $3,000  per  year,  and  that  the  annual  allowance 
to  the  widow  has  never  exceeded  the  sum  of  $1,500  per  annum, 
and  that  the  five  children  have  never  received  an}i;hing  from  the 
rents  and  profits  of  the  property  managed  by  the  trustee. 

Plaintiffs  aver  that  they  are  all  of  sound  mind  and  more  tham 
twenty-one  years  of  age,  and  that  they  are  the  only  persons  in- 
terested in  the  property  devised  to  be  managed  by  a  trustee;  that 
to  enable  the  widow  to  realize  a  larger  income  from  the  property 
than  she  has  realized  in  the  past  and  to  enable  the  five  children 
to  receive  money  from  the  income  and  profits  of  the  property, 
and  to  put  an  end  to  expensive  litigation,  and  the  expense  of  ad- 
ministering the  trust,  they  entered  into  an  agreement  between 
themselves  snA  the  said  Helena  Walter  Herman  whereby  it  was 
agreed  that  sadd  trust  should  be  terminated  from  and  after  May 
1,  1903,  and  that  the  plaintiff,  Eliza  Mithoff,  should  have  an  es- 
tate for  life  in  the  property  at  the  comer  of  Main  and  High 
streets  in  this  city,  upon  which  stands  a  business  block,  and  also 
an  estate  for  life  in  the  homestead  property  on  South  High  street; 
and  that  in  consideration  of  the  sum  of  five  thousand  dollars  to  be 
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paid  to  the  said  Eliza  MithofE  she  should  release  and  convey  by 
quit-claim  deed  to  the  five  children  all  the  right,  title  and  interest 
which  she  had  or  claimed  to  have  in  the  real  estate  of  the  testator, 
together  with  the  issues,  lents  Mid  profits  thereof,  except  that  to  be 
vested  in  her  for  life  as  aforesaid,  and  also  releasing  to  the  said 
children  certain  personal  property ;  that  in  pursuance  of  this  agree- 
ment the  said  five  children  did  execute  a  deed  of  quit-<jladm  to  th0 
said  Eliza  Mithoff  conveying  to  her  a  life  estate  in  the  homestead 
property  and  the  property  at  the  comer  of  Main  and  High  streets; 
that  the  rents  and  income  from  the  business  block  at  the  comer  of 
Main  and  High  streets,  which  under  the  tera^  of  the  agreement 
are  to  belong  for  life  to  the  said  Eliza  Mithoff  exceed  the  sum  of 
$3,000  per  annum;  that  in  conaideration  of  the  sum  of  $5,000 
to  each  of  them  paid  the  said  Eliza  Mithoff  and  Helena  Walter 
Herman  by  deeds  of  quit-claim  have  released  and  conveyed  all 
their  interest  in  the  real  estate  of  which  the  testator  died  seized 
except  that  conveyed  to  Eliza  Mithoff  as  aforesaid;  and  further  that 
they  have  released  to  the  said  children  all  the  personal  property 
of  which  the  testator  died  seized  except  the  personal  property  and 
household  goods  specifically  conveyed  to  the  said  Eliza  Mithoff  by 
the  will. 

It  is  then  averred  that  the  trustee  has  been  advised  of  the  teraaa 
of  this  agreement  and  asked  to  join  in  the  same,  but  that  he  has 
refused  to  do  so,  and  insists  upon  his  right  to  act  as  such  trustee 
under  the  teraas  of  the  will  of  Henry  Mithoff,  deceased. 

It  is  averred  that  the  plaintiffs  have  endeavored  to  collect  the 
lents  since  the  execution  and  delivery  of  the  deeds  aforesaid,  but 
that  the  defendant  claims  the  right  to  such  rents  and  that  the 
tenants  have  refused  to  pay  the  same  to  plaintiffs,  but  have  paid 
them  to  the  defendant.  It  is  then  stated  that  since  a  condition  of 
affairs  has  arisen  not  contemplated  by  the  testator  that  there  is  no 
object  in  continuing  the  trust  longer,  and  therefore  the  plaintiffs 
pray  for  a  termination  of  the  trust,  etc. 

The  demurer  challenges  the  sufficiency  of  these  averments,  and 
it  is  claimed,  if  true,  they  are  not  sufficient  to  entitle  the  plaintiff 
to  the  relief  prayed  for  or  any  relief.  Very  elaborate  briefs  have 
been  filed  by  counsel  upon  both  sides,  and  I  have  lead  them  with 
care. 
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The  action  is  one  to  terminate  a  trust.  That  a  court  of  equity 
has  power  in  a  proper  case  to  terminate  a  trust  is  not  disputed, 
as  I  understand  by  counsel  for  the  defendant,  but  it  is  contended 
that  upon  the  facts  stated  in  the  petition  this  is  not  a  proper 
case  for  the  termination  of  the  trust ;  that  it  is  within  the  power 
of  a  court  of  equity  to  terminate  a  testamentary  trust  prior  to 
the  time  fixed  by  the  will  under  certain  circumstances  and  condi- 
tions seems  to  be  an  established  principle  of  law. 

The  rule  upon  this  question  is  thus  stated  by  Perry  in  his  work 
on  Trusts,  at  Section  920: 

"It  was  for  some  time  doubtful  whether  a  trust  could  be  thus 
determined  prior  to  the  time  contemplated  by  a  testator;  but  it 
is  now  well  settled  that  where  all  the  parties  are  capable  of  acting, 
and  desire  to  terminate  the  trust,  courts  can  decree  its  determina- 
tion; *  *  *  although  the  trust  may  not  have  ceased  by  expira- 
tion of  time,  and  although  its  purpose  may  not  have  been  accom- 
plished, yet  if  all  the  parties  who  are  or  may  be  interested  in  the 
trust  property  are  in  existence,  and  sui  juris,  and  if  they  all  con- 
sent and  agree  thereto,  courts  of  equity  may  decree  the  determina- 
tion of  a  trust  and  the  distribution  of  the  trust  fund  among  those 
entitled.  A  trust  will  not  be  continued  merely  that  the  trustee 
may  continue  to  receive  compensation  from  it.  If  the  cestui^  de- 
sire its  termination  it  will  not  be  maintained  for  the  benefit  of  the 
trustee." 

The  Supreme  Court  of  this  state  has  recognized  the  principle 
that  a  testamentary  trust  may  under  certain  conditions  be  termi- 
nated before  the  time  fixed  by  the  will. 

In  the  case  of  Taylor  et  ux  v.  Huher  et  al,  13  Ohio  State,  288,  it 
was  there  decided  that — 

"Where  a  testator,  by  his  will,  directed  his  executors  to  invest  a 
specific  fund,  the  intere-'  to  be  paid  annually  to  S,  the  widow  of 
his  deceased  son,  during  her  life,  and  at  her  death  the  principal 
thereof  to  be  paid  to  her  two  sons,  L  and  D,  and  L  and  D  died 
without  issue,  leaving  no  brother  or  sister,  either  of  the  whole 
or  half-blood,  and  leaving  no  del>ts,  whereby  the  principal  of  said 
fund  descended  to  S,  as  their  next  of  kin.  Held:  The  trust  in  the 
hands  of  the  executors  having  failed  by  the  occurrence  of  a  con- 
tingency not  provided  for  by  the  will,  and  the  entire  beneficial 
interest  in  the  fund  having  vested  in  S,  equity  will  decree  its  pay- 
ment directly  to  her,  without  the  delay  and  expense  of  successive 
administrations." 
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In  th«it  case  the  entire  estate  had  vested  in  her  on  the  death 
of  the  two  sons  and'  there  was  therefore  no  reason  for  the  con- 
tinuance of  the  trust  and  the  reason  for  its  existence  having 
failed  it  was  decided  that  a  court  of  equity  should  terminate  it. 

In  this  case  the  will  gives  to  the  widow  certain  specific  real 
estate  for  life,  and  provides  that  out  of  the  rents  and  profits  of 
the  remainder  of  the  real  estate  she  is  to  be  paid  the  sum  of  $3,000 
annually  during  her  natural  life.  It  is  apparent,  I  think,  from  the 
provisions  of  this  will,  that  the  purpose  and  the  only  purpose  of 
the  creation  of  this  trust  estate  was  to  make  provision  for  the 
widow  during  her  life.  The  will  does  not  impose  any  restraint 
trpon  her  in  the  matter  of  the  alienation  of  her  life  estate.  Where 
a  will  reposes  no  restrictions  in  the  matter  of  alienation  of  a  life 
estate  it  appears  to  be  the  law  that  the  beneficiary  m«y  alien  the 
life  estate.    That  this  is  the  law  in  Ohio  there  can  be  no  question. 

It  was  decided  in  the  case  of  Thornton  v.  Stanley,  55  Ohio  State, 
199,  that  where  a  testator  bequeaths  all  the  net  income  of  his 
estate  to  a  trustee  in  trust  for  the  edaication  and  support  of  a 
certain  person  for  life,  without  other  limitations— ffeZrf;  that  the 
bequest  so  made  is  an  absolute  one  and  is  subject  to  the  claim  of 
creditors.    In  the  opinion  the  court  says: 

*^Tiilst  under  the  rule  that  is  admitted  to  prevail  in  England 
such  a  bequest  might  be  aliened,  and  would  without  doubt  be  sub- 
ject to  the  claims  of  creditors,  it  is  claimed  that  under  the  rule 
that  prevails  in  Massachusetts  and  many  of  the  other  states  such 
is  not  the  case.  This  rule  permits  a  testator  through  the  agency 
of  a  trustee  to  make  a  bequest  in  such  wise  as  to  preclude  the 
claims  of  creditors  against  the  beneficiary,  where  the  purpose  is 
clearly  expressed,  on  the  ground  that  a  decedtent  has  the  right  to 
dispose  of  his  property  as  he  sees  fit,  and  may  therefore  so  limit 
a  bequest  as  to  protect  it  from  the  claims  of  creditors  against  an 
improvident  beneflcia^y^  Whether  this  is  so  in  Ohio  need  not 
be  determined,  for  as  shown  it  is  clear  that  the  provision  in  the 
will  of  Stephen  Clark  in  favor  of  the  natural  child,  Mary  Maiden, 
manifests  no  such  intention." 

The  court  then  quotes  from  a  ilassachusetts  case  to  the  effect 
that  where  by  the  terms  of  the  will  *'there  is  no  provision  that  the 
income  of  the  estate  shall  not  be  alienable  by  the  plaintiff  or  attach- 
able by  liis  creditors,  it  can  not  be  doubted  that  under  this  will 
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pl&intiff  took  an  equitable  estate  which  he  nnght  alienate  and 
vhich  equity  would  apply  to  the  payment  of  his  defcts/* 
Beech  on  Trusts  and  Trustees  says  at  Section  712,  that : 

"In  general  it  is  held  that  the  conveyance  of  an  equitable  estate 
to  the  cestui  que  trust  carries  with  it  the  right  to  alienate  or  charge 
it  with  debts." 

I  therefore  take  it  to  be  an  established  principle  that  where 
there  is  no  such  limitation  upon  alienation  contained  in  the  will 
that  the  right  to  alienate  exists.  There  is  in  this  will  no  such 
restriction,  and  I  therefore  conclude  that  the  widow  has  a  right 
to  alienate  her  life  estate.  It  follows,  therefore,  that  it  is  the  right 
of  the  widow  to  sell  her  entire  life  estate,  if  she  sees  fit  to  do  so,  to 
the  five  children  of  Henry  Mithoff,  deceased. 

Suppose  that  instead  of  making  the  agreement  which  is  set  out 
in  the  petition  the  widow  had  entered  into  a  contract  with  the  five 
children  of  Henry  Mithoff  for  money  consideration  to  sell  to  them 
her  entire  life  estate  created  by  the  terms  of  this  will  and  they  had 
paid  her  the  consideration,  what  under  such  circ^umstances  would 
have  been  the  right  of  the  children  of  Henry  Mithoff  to  have  had 
the  trust  terminated  ?  In  such  a  case  the  entire  beneficiary  interest 
in  this  property  would  pass  to  and  be  vested  in  the  five  childrem 
of  Henry  Mithoff,  because  by  the  terms  of  the  will  they  took  the 
estate  in  remainder,  and  the  life  estate  being  merged  with  that 
in  remaindier  they  would  take  the  entire  estate.  In  what  respect 
would  their  rights  in  such  case  differ  from  the  rights  of  Sarah 
Taylor  in  the  case  of  Taylor  et  ux  v.  Ruber,  supra,  where  the  Su- 
preme Court  held'  that  because  the  entire  estate  did  pass  to  and 
vest  in  her  by  the  death  of  her  two  sons  that  there  was  no  object 
to  be  attained  any  longer  in  continuing  the  trust,  and  ordered  it 
terminated. 

Clearly,  it  seems  to  me,  in  such  case  the  form  of  the  object 
of  the  trust  for  which  the  trust  was  created  having  failed  no  court 
would  be  warranted  in  continuing  the  trust,  and  the  case  of  Taylor 
et  ux  V.  Ruber  would  seem  to  be  in  podnt  and  decisive  of  the 
question. 

But  how  would  such  condition  differ  at  all  froon  the  condi- 
tion presented  under  the  agreement  here  set  out  between  the  five 
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children  of  Henry  Mithoff  and  the  widow  if  she  being  sui  juris 
partB  with  her  life  estate  to  &.e  children  of  Henry  Mithoff  for  a 
consideration;  there  being  no  question  of  fraud  or  undue  influence 
what  difference  can  it  make  in  principle  if  a  part  of  the  considera- 
tion be  the  income  for  her  life  from  a  portion  of  this  very  real 
estate  devised  to  these  children  of  Henry  Mithoff  in  remainder? 
They  must  pay  her,  if  they  purchase  her  life  estate,  if  she  releases 
to  them  her  right  for  life  to  a  share  of  the  rents  and  profits  of  this 
real  estate,  and  pay  her  a  sufficient  considerataon  for  it.  And  if 
that  consideration  be  that  she  shall  receive  the  entire  income  from 
a  portion  of  that  real  estate  while  they  take  the  entire  income  from 
the  lemainder,  I  do  not  perceive  how  this  in  any  way  changes  the 
situation  or  the  rights  of  the  parties.  She  might  have  sold  her 
entire  life  estate  to  the  children  for  money  consideration  and  have 
purchased  back  from  them  with  the  money  a  life  interest  in  this 
very  property  or  a  portion  of  it.  To  change  the  particular  form 
which  the  transaction  took  would  not  seem  to  be  important.  It  is 
a  question  of  the  right  and  power  of  the  parties  to  deal  with  this 
life  estate  and  not  of  the  particular  form  which  the  transaction  took. 
The  five  children  of  Henry  Mithoff  upon  their  part  have  a  right  to 
insist,  it  seems  to  me,  that  the  entire  estate  having  vested  in  them 
to  all  of  tliis  real  estate  except  these  two  parcels  by  this  contract, 
that  their  estate  shall  not  be  fettered  or  limited  by  a  trust  whidi  has 
no  longer  any  purpose,  and  upon  her  part  she  has,  it  seems  to  me, 
a  right  to  insist  that,  as  to  these  two  paTcels  in  which  she  is  now 
entitled  to  the  entire  beneficiary  interest  for  life,  her  interest  therein 
shall  not  be  fettered  or  limited  by  the  terms  of  the  trust.  Her  es- 
tate for  life  in  the  homestead  and  the  income  from  the  business 
block  at  the  comer  of  ^lain  and  High  streets  is,  together  with  the 
sum  of  five  thousand  dollars,  the  consideration  paid  by  the  children 
of  Henry  Mithoff  for  her  life  estate  under  the  terms  of  the  will. 
It  is  objected  that  if  the  court  terminates  this  trust  that  it 
amounts  to  making  a  now  will  for  Henry  Mithoff,  deceased.  It 
is  urged  that  the  w*dll  directs  that  during  the  life  of  the  widow 
the  two  business  blocks  on  High  street  shall  not  be  sold,  and  it  is 
UTged  with  much  apparent  force  and  reason  that  if  the  court 
should  terminate  the  trust  that  it  permits  to  be  done  what  the 
will  of  Henry  Mithoff  prohibits,  in  that  it  would  permit  at  least 
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one  of  these  blocks  to  be  sold  during  her  life.  But  if  the  widow 
has  a  right  to  alienate  her  life  estate  in  this  real  estate  and  if  she 
has  done  so  by  this  agreement  and  conveys  the  same  for  an  equi- 
table consideration  to  the  children  of  Henry  Mithoff,  the  question 
is  then  presented  as  to  whether  or  not  as  against  these  children 
of  Henr}'  Mithoff  such  a  provision  in  the  will  is  valid  or  invalid. 

This  very  question  was  recently  before  the  Circuit  Court  of 
Lucas  County  in  the  case  ot  The  Toledo  Loan  Co,  v.  Catherine 
Larkin  et  al,  decided  last  October,  and  will  be  found  in  The  Ohio 
Law  Reporter  of  December  14  last,  at  page  473.  The  second 
and  third  paragraphs  of  the  syllabus  are  as  follows : 

'^2.  A  ^ndow  has  the  right  in  Ohio  to  dispose  of  her  life  estate 
or  a  portion  of  it  by  releasing  ^her  right  to  the  use  of  that  portion. 
.  "3.  Where  property  is  devised  to  the  widow  for  life  with  the 
remainder  to  children,  with  the  proviso  that  the  property  shall  not 
be  sold  during  the  life  of  the  widow,  the  clause  against  alienation 
ifi  repugnant  to  the  devise  to  the  children  and  of  no  effect/' 

The  will  in  that  case  gave  a  life  estate  to  the  widow  and  the 
remainder  to  be  divided  between  seven  children.  There  was  a 
provision  that  the  property  ©hould  not  be  sold  during  the  life  of 
the  widow.  One  of  the  sons  desiring  to  raise  money  made  a  mort- 
gage to  The  Toledo  Loan  Company,  and  the  widow  joined  in  the 
mortgage  and  in  the  foreclosure  proceedings  made  no  defense,  and 
there  was  a  decree  and  order  of  sale  of  the  undivided  one-seventh 
part  of  the  real  estate  covered  by  the  mortgage,  and  the  mortgagee 
was  the  purchaser.  The  loan  company  thereafter  brought  an  action 
in  partition  to  have  its  interest  in  the  real  estate  set  off  to  it  in 
severalty.  In  the  partition  suit  she  attempted  to  set  up  the  claim 
that  there  was  no  consideration  passing  to  her  for  her  signature 
to  the  mortgage,  but  the  court  held  that  she  was  estopped  to  make 
that  defense,  not  having  made  it  in  the  foreclosure  suit.  In  other 
words  that  as  to  this  one-seventh  interest  in  the  real  estate  she  had 
parted  with  her  interest.  It  was  claimed  she  could  not  alienate 
any  portion  of  her  life  estate.  But  in  the  opinion  delivered  by 
Judge  Haynes,  he  says  they  understand  it  to  be  the  law  of  Ohio 
that  a  widow  has  a  right  to  dispose  of  her  life  estate  or  any  portion 
of  it. 
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The  next  question  made  in  the  case  was  that  the  will  provided 
that  the  real  estate  should  not  be  sold  during  the  life  of  the  indow. 
Judge  Haynes  says : 

'TVe  are  clearly  of  the  opinion  that  that  clause  in  the  wiU,  the 
clause  against  alienation,  is  repugnant  to  the  devise  made  to  the 
children  of  this  property,  and  is  therefore  void,  and  that  that 
clause  has  no  force  and  effect  and  can  not  have  in  any  decision  we 
may  make  in  this  case." 

That  is  the  exact  question  presented  here.  The  court  held  that 
as  to  the  one-«eventh  interest  in  the  real  estate  she  had  parted  with 
her  life  estate  therein  and  that  the  purchaser  of  both  the  estate 
and  the  remainder  and  the  life  estate  took  the  entire  estate  and 
was  entitled  to  have  set  off  to  it  in  severalty  the  one-seventh  of 
the  property  notwithstanding  the  prcvision  in  the  will  against 
alienation  during  the  life  of  the  wife. 

If  therefore  I  am  correct  in  my  conclusion  that  the  children  of 
Henry  Mithoff  having  purchased  the  life  estate  of  the  widow  have 
become  vested  with  the  estate,  except  that  portion  passing  to  her 
under  the  terms  of  the  agreement  between  the  widow  and  the 
children  as  consideration  for  the  life  estate  created  by  the  will  in 
her  favor,  then  as  against  them  the  provision  in  the  will  that  the 
business  block  should  not  be  sold  during  her  life  would  be  void 
and  of  no  effect. 

Counsel  for  the  defendant  cited  the  case  of  Young  v.  Snow,  167 
Massachusetts,  287,  and  claim  that  it  is  an  exact  parallel  with  the 
case  at  bar,  and  it  is  claimed  that  it  overrules  earlier  decisions  of 
the  Massaclmsetts  court.  But  I  am  of  opinion  that  after  a  careful 
examination  of  the  case  that  it  was  not  intended  to  overrule  earlier 
decisions  and  did  not  do  so,  and  that  it  is  to  be  distinguished  from 
this  case  in  one  important  particular.  It  is  to  be  noted  that  the 
court  introduced  the  syllabus  in  that  case  with  the  words  "it  seems,^* 
indicating  apparently  some  uncertainty  in  the  minds  of  the  members 
of  that  court  as  to  whether  or  not  the  syllabus  states  a  well  recog- 
nized and  established  rule  of  law.  But  in  arriving  at  the  intention 
of  the  decedent  the  entire  will  must  be  construed  together.  In 
that  case  there  was  nothing  in  the  will  which  showed  any  intention 
on  the  part  of  the  tes-tator  that  in  any,  way  might  the  trust  be 
terminated  before  the  expiration  of  the  period  fixed,  which  was 
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twenty  years.  It  provided  for  an  accumulation  during  a  portion 
of  that  time  of  the  rente  and  profits  of  the  estate  in  the  hands 
of  the  trusteee,  a  provision  which  the  testator  could  make.  Upon 
the  facts  of  that  case  the  court  held  thai  it  seemed  to  be  the  law 
that  the  testator  had  a  right  to  nmke  such  a  disposition^  and  that 
although  all  the  parties  in  interest  were  avi  juris,  and  ask  for  a  ter- 
mination of  the  trusty  the  testator's  manifest  intention  was  to  be 
carried  out. 

But  in  this  case  the  testator,  notwithstanding  the  provision  for  a 
trusteeship  during  the  lifetime  of  the  widow,  and  that  certain 
property  should  not  be  alienated  during  her  life,  has  provided  that 
the  trust  may  be  terminated  if  the  widow  and  ohildxen  so  agree 
and  the  property  disposed  of  during  her  life.  This  it  seems  to  me 
makes  it  clear  that  the  only  purpose  of  this  trust  was  to  provide 
for  the  support  of  the  widow.  I  refer  to  the  clause  contained  in 
the  seventh  item  of  the  will,  that  with  the  consent  of  the  said  tes- 
tator's wife  and  his  said  children  that  said  trustee  may  sell  so  much 
of  said  testator^s  real  estate  as  is  not  otherwise  disposed  of  by  said 
will  and  divide  the  proceeds  of  such  sales  in  such  manner  as  may  be 
agreed  to  by  said  testator's  wife  and  children. 

Now  the  will  disposes  of  all  of  testator's  real  estate.  How  then 
e/re  we  to  understand  the  language  that  so  much  of  such  real 
estate  as  is  not  otherwise  disposed  of  may  be  sold  when  the  widow 
and  children  agree  upon  it.  The  will  gives  absolutely  to  the 
adopted  daughter  a  certain  parcel  of  the  real  estate.  As  to  that  the 
widow  and  children  were  given  no  interest,  and  manifestly  they 
could  not  agree  to  sell  that ;  but  as  to  all  the  remainder  of  the  real 
estate  the  widow  and  the  children  had  the  entire  beneficial  interest 
under  the  will,  and  it  seems  to  me  that  the  only  fair  interpretation 
which  can  be  put  upon  the  language  is  that  as  to  all  the  property 
in  which  the  widow  and  children  had  the  entire  interest,  which 
was  all  he  possessed  except  that  given  to  the  adopted  daughter, 
that  they  might  agree  to  have  it  sold  and  divide  lie  proceeds  as 
they  might  see  fit.  Here  then  is  a  plain  provision  inserted  in  the 
will  for  the  sale  of  this  entire  real  estate  so  placed  in  trust,  which 
would  of  course  wind  up  the  trust,  as  there  would  no  longer  be 
anything  for  the  trustee  to  hold  after  the  wife  and  children  had 
divided  up  the  proceeds  of  the  real  estate.    This,  it  seems  to  me. 
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to  make  it  clear  that-  the  decedent  had  no  other  purpose  in  view 
in  the  creation  of  this  trust  except  to  make  provision  for  his  wife 
during  her  life  and  that  she  having  the  right  to  alienate  her  life 
estate  aaid  having  done  so,  that  a  condition  has  arisen  not  contem- 
plated by  the  testator  in  his  will  and  that  it  presents  a  case  where, 
if  such  a  case  can  be  presented  for  the  termination  of  a  trust,  the 
court  should  decree  its  termination. 

The  demurrer  is  also  special  upon  the  ground  that  there  is  a 
defect  of  parties  plaintiflE  and  defendant.  It  is  claimed,  as  I  umder- 
stand,  that  the  adopted  daughter  should  have  been  made  a  party  and 
also  that  the  wives  and  husbands  of  these  child-ren  of  Henry  MithoflE 
and  their  children  are  in  some  way  necessary  parties.  Just  why 
they  are  necessiary  parties  is  not  pointed-  out,  nor  do  I  see  how  they 
are  necessary  parties  in  this  suit.  This  transacbion  concerns  only 
the  life  estate  of  the  widow,  she  disposing  of  it  for  a  consideration 
to  the  children.  Tlie  title  to  the  property  in  remainder  devised  to 
these  children  is  in  no  way  affected  except  that  as  to  a  portion  of 
it  they  come  into  possession  of  it  sooner  than  they  would  under 
the  provisions  of  the  will ;  but  I  am  unable  to  see  how  the  wives 
and  husbands,  who  have  an  inchoate  right  of  dower,  or  the  chil- 
dren, have  any  legal  rights  which  are  affected  by  that. 

The  children  of  Henry  Mithoff  having  the  remainder,  have  a 
right  to  purchase  the  life  interest  certainly,  and  it  is  not  perceived 
how  that  in  any  way  affects  the  rights  of  the  wives  or  husbands 
of  these  children  or  the  rights  of  their  heirs.  A  portion  of  the 
real  estate  under  the  terms  of  the  agreement  passes  absolutely  to 
these  children  of  Henry  Mithoff  in  fee  simple  at  once  under  the 
terms  of  the  agreement,  and  as  to  the  remainder  it  will  pass  to  them 
at  the  termination  of  the  life  estate  exactly  as  provided  in  the  will. 

Nor  do  I  see  how  the  adopted  daughter  is  a  necessary  party ;  she 
is  under  tlie  will  given  no  interest  whatever  in  this  real  estate 
so  placed  in  trust  for  the  widow  and  chiWren  of  Henry  Mitiioff, 
and  her  interests  therefore  are  not  involved. 

I  therefore  conclude  that  the  demurrer  to  the  petition  is  not  well 
taken  and  it  is  overruled. 

Arnold,  Morton  £  Irvine,  for  plaintiff. 

Nash,  Lentz  &  Addison,  for  defendant. 
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MUTUAL  BENEFIT  ASSOOATIONS. 

[Common  Pleas  Ck)urt  of  Hamilton  County.] 

Margaret  Bennett  v.  Phoenix  Council,  No.  85,  Junior  Order 
OF  United  American  Mechanics. 

Decided,  February  5,  1904. 

Funeral  Benefits — Widow  Entitled  to.  When — Dues  Paid  in  Lump  Sums 
— By-Law  Against  Payment  of  Benefits  During  Last  Illness  to  One 
in  Arrears  When  Illness  Began  not  Unreasonable. 

1.  Where  a  member  of  a  mutual  benefit  association  falls  ill  while  in 

good  standing  with  his  dues  paid  up  to  the  date  of  his  illness,  and 
after  being  ill  a  number  of  months  dies  with  his  dues  paid  up 
to  the  date  of  his  death,  his  widow  is  entitled  to  the  funeral  benefits 
allowed  to  members  in  good  standing,  although  during  the  de- 
ceased's last  illness  his  dues  were  paid  from  time  to  time  in  lump 
sums  instead  of  weekly,  as  called  for  by  the  by-laws  of  the  order. 

2.  A  by-law  of  a  mutual  benefit  association  which  provides  that  any 

member  who  is  in  arrears  and  becomes  ill  shall  not  be  entitled  to 
receive  benefits  from  the  association  during  his  last  illness,  even 
though  he  should  pay  up  all  his  back  dues,  is  a  reasonable  by-law 
and  not  void  on  the  ground  that  it  is  unequal  or  because  it  is 
vexatious  or  manifestly  detrimental  to  the  interests  of  the  society. 

Littleford,  J. 

This  action  was  brought  by  Margaret  Bennett,  the  widow  of 
Cornelius  Bennett,  against  The  Phoenix  Council  No.  85,  Junior 
Order  of  United  American  Mechanics,  to  recover  $250  as  death 
benefits. 

The  case  was  submitted  to  the  court  without  the  intervention  of 
a  jur}',  and  the  court  is  of  the  opinion  that  the  plaintiff  is  en- 
titled to  a  verdict  for  $250,  with  interest  from  May  22,  1901,  the 
date  of  Bennett's  death,  up  to  the  -ith  day  of  January,  1904,  the 
first  day  of  this  term  of  court. 

The  reasoning  by  which  I  reach  thie  conclusion  is  quite  simple, 
as  will  presently  appear. 

Having  decided  that  the  plaintiff  is  entitled  to  a  verdict  as 
prayed  for  in  the  petition  there  is  nothing  else  which  the  court 
is  leaUy  called  upon  to  decide. 
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But  counsel  on  both  sides  of  the  case  have  raised  another  ques- 
tion, and  although  it  is  not  necessary  to  determine  this  point,  if 
the  reasoning  is  correct  by  which  the  cooirt  reached  the  conclusion 
that  the  plaintiff  is  entitled  to  a  verdict,  still  the  court  will  give 
its  views  upon  this  other  point  because  of  the  nicety  with  which 
it  was  argued  by  counsed  upon  both  sides,  and  because  requested 
to  do  so  by  counsel  for  defendant. 

To  return  to  the  finding  of  the  court  in  favor  of  the  plaintiff, 
I  find  the  facts  to  be  as  follows:  Cornelius  Bennett  'was  initiated 
into  the  order  October  7,  1899,  and  died  May  22,  1901,  as  the 
result  of  sunstroke.  I  find  that  on  the  11th  day  of  August,  1900, 
he  was  ill  with  the  sickness  of  which  he  died;  that  on  that  date 
his  illness  was  such  as  to  prevent  his  following  his  usual  occupa- 
tion, becanise  he  could  not  go  out;  and  that  his  dues  up  to  and 
including  Saturday,  August  the  11th,  were  paid.  That  he  was  ill 
appears  from  the  letter  written  to  him  by  Holzhauser,  Councilor 
and  pr^iding  officer  of  the  ordier  at  that  time,  and  ex-officio  mem- 
ber of  the  relief  committee;  and  the  expression  in  this  lett'^r  of 
the  hope  that  Bennett  "will  soon  be  able  to  attend  the  council'* 
is  sufficient  (there  being  no  evidence  to  the  contrary)  to  justify 
the  finding  that  he  was  on  this  date  too  ill  to  follow  his  usual 
avocation. 

After  the  11th  day  of  August,  1900,  Bennett's  dues  up  to  the 
time  of  his  death  were  not  paid  regularly  each  week,  but  they  were 
paid  in  lump  sums  from  time  to  time,  so  that  when  he  died  he  was 
not  only  paid  up  but  was  paid  somewhat  in  advance. 

There  is  no  by-law  of  Phoenix  Council  No.  85,  the  defendant, 
nor  of  the  State  Council  of  Ohio  of  the  Junior  Order  of  United 
American  Mechanics,  which  is  to  the  effect  that  Bennett's  widow 
was  not  entitled  to  the  death  benefit  because  Bennett's  dues  during 
his  last  illness  were  paid  in  lump  sums  instead  of  weekly,  he  having 
been  in  good  standing  at  the  time  he  fell  ill.  Even  if  there  were 
a  by-lajw  to  that  effect,  it  would  be  unreasonable,  illegal  and  void, 
according  to  two  well  considered  New  York  oases — Ferguson 
V.  Austin,  1  City  Court,  53,  and  Nelligan  v.  New  York  Typo- 
graphical  Union  No.  6,  2  City  Court,  251. 

The  widow  is  therefore  entitled  to  the  death  benefit  with  inter- 
est, as  stated  above,  in  my  opinion. 
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I  come  now  to  the  question  referred  to  aBove,  the  determination 
of  which  is  unnecessary  as  the  court  understands  this  case,  that 
ifl,  whether  or  not  Article  XXI,  Section  1,  of  the  local  by-laiws, 
is  do  unfair  aiscb  unreasonable  as  to  he  Toid.  I  am  of  opinion  that 
it  is  not  void.    The  section  is  as  follows : 

''Section  1.  Any  member  who  shall  allow  himself  to  become 
in  arrears  for  dues,  nixd  shall  become  sick  or  disabled,  and  apply 
for  the  benefits  of  this  council,  shall  not  be  entitled  to  receive 
said  benefits  during  such  sickness  or  disability,  even  if  he  Sfhould 
pay  all  his  indebtedness;  nor  shall  he,  in  case  of  death,  be  en- 
titled to  funeral  benefits/* 

It  is  conceded  in  all  the  decisions  that  by-laws  in  associations 
of  this  kind  which  are  "unequal,  vexatious,  oppressive,  or  mani- 
festly detrimental  to  the  interests  of  the  society*' — ^using  the  words 
of  1  Bacon  on  Benefit  Societies,  Section  85— "are  void,**  But 
is  this  a  by-laAV  of  that  sort  ? 

Counsel  for  plaintiff  has  very  ably  argued  that  it  is,  and  counsel 
for  defendant  with  equal  force  has  maintained  that  it  is  not. 

And  first  as  to  just  what  the  law  means.  It  seems  to  me  to  say 
that  any  memiber  who  is  in  arrears  for  dues  and  becomes  sick  while 
he  is  thus  in  arrears  shall  not  be  entitled  to  benefits. 

Now,  the  operation  of  this  law  may  be  somewhat  unequal  in 
certain  cases,  and  it  is  certainly  vexatious  to  members  'who  fall 
behind  in  their  dues.  I  can  not  see  that  it  is  oppressive  to  any 
one.  It  is  certainly  not  '^^manifestly  detrimental  to  the  interests 
of  the  society,**  but  quite  the  contrary.  There  was  evidence  tend- 
ing to  show  that  before  this  rule  was  enforced,  only  a  small  per- 
centage of  the  members  paid  their  dues  promptly;  whereas  since 
the  rule  it  was  just  the  other  way. 

In  my  opinion  the  great  good  which  would  result  to  the  society 
by  reason  of  this  rule  in  compelling  members  to  pay  their  due* 
promptly  completely  outweighs  any  objections  to  its  operation.  I 
do  not  think  the  vexation  of  members  Who  do  not  help  the  society 
when  they  are  well,  but  claim  its  benefits  in  the  time  of  sick- 
ness, ought  to  be  given  very  great  weight;  and  I  think  that  the 
general  welfare  and  success  of  a  charitable  association  of  this  kind 
ought  to  be  given  great  weight. 
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Of  cjourse,  if  some  other  and  milder  method  of  making  members 
pay  their  dues  could  be  thought  of,  then  I  should  say  that  so 
heavy  a  penalty  as  that  enforced  by  this  rule  would  make  it  an 
unreasonable  rule  and  therefore  void.  But  what  other  way  is  there 
to  make  memibers  pay  their  dues  ? 

If  there  is  no  penalty  at  all  put  upon  the  non-payment  of  dues, 
then  all  members  would  soon  fall  into  the  way  of  paying  up  only 
in  case  of  sickness.  Some  method  of  enforcing  payment  of  dues 
must  be  followed,  and  there  are  only  three  methods  that  I  can 
think  of. 

If  a  man  who  is  in  arrears  falls  sick,  you  can  let  him  pay  his 
dues  during  his  sickness  to  avoid  suspension,  which  may  take 
place  in  thirteen  weeks  and  must  take  place  in  twenty-six  weeks, 
acoording  to  the  rules  of  the  association.  At  the  same  time  you 
can  refuse  to  pay  him  any  benefits,  merely  allowing  him  the  privi- 
lege of  paying  dues  to  avoid  suspension.  That  is  the  plan  laid 
down  by  this  Section  1  which  is  under  discussion. 

Or  if  a  man  falls  sick  when  he  is  in  arrears,  you  can  refuse  to 
receive  his  dues  on  the  ground  that  it  is  not  right  to  take  his 
dues  and  pay  him  no  sick  benefits.  In  this  case,  if  his  illness 
lasted  long  enough  he  would  be  suspended  in  the  course  of  time; 
and  then  after  he  got  well  and  paid  up  his  dues  he  would  be  in  the 
position  of  a  member  who  had  just  joined — not  entitled  to  any 
benefits  for  several  months  after  reinstatement. 

In  the  third  place,  if  a  man  falls  sick  while  he  is  in  arrears 
you  can  let  him  pay  up  his  back  dues  and  receive  sick  benefits  the 
same  as  any  member  who  has  always  regularly  paid  his  dues. 

I  think  the  last  method  is  unreasonable  because  it  would  possibly 
in  the  end  destroy  the  association.  I  think  the  second  method 
spoken  of  would  be  rea^sonable,  for  a  by-law  was  held  to  be  reason- 
able in  New  York  which  deprived  a  man  of  benefits  for  six 
months  after  reinstatement  (Hart  v.  Adams  Association  No.  51, 
75  N.  Y.  Supplement,  110).  This  case,  in  the  appellate  division 
of  the  New  York  Supreme  Court,  was  decided  by  a  full  bench 
of  five  judges,  and  although  the  contrary  holding  was  made  by 
the  same  judges  in  the  78  N.  Y.  Supplement,  page  85  (apparently 
overlooking  their  previous  decision),  T  think  the  opinion  in  the 
75  N.  Y.  Supplement  is  better  considered  than  the  later  opinion. 
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If  it  be  conceded  that  the  second  method  set  forth  above  is  a 
reasonable  way  of  compelling  members  to  pay  dues,  it  must  then  be 
admitted  that  the  first  is  a  more  reasonable  method ;  and  the  first 
is  the  method'  adopted  by  the  council  in  this  case. 

Notwithstanding  the  care  with  which  the  researches  of  counsel 
in  this  case  were  evidently  made,  no  case  just  like  the  one  in  hand 
has  been  found.  New  York  has  the  most  decisions  in  cases  of 
this  kind,  but  as  pointed  out  above  the  appellate  division  of  the 
Supreme  Court  seems  to  have  disagreed  with  itself  in  the  prem- 
i&es.  In  view  of  the  scarcity  of  satisfactory  decisions,  it  seems 
to  me  the  best  thing  to  do  is  to  simply  reason  the  matter  out; 
and  as  I  have  reasoned  it  out,  this  by-law  is  a  reasonable  one  and 
should  be  upheld.  It  should  be  remembered  that  to  hold  a  by- 
law void  it  must  be  clearly  unreasonable  (1  Bacon  on  Benefit  So- 
cieties, Section  87). 

John  R,  Holmes,  for  plaintiff. 

Rogers  Wright,  for  defendant. . 


OUtTlPICATES  OF  REaSTRATION  TO  DENTISTS. 

[Franklin  County  Court  of  Common  Pleas.] 

State,  ex  kel  Glenn,  v.  The  State  Board  of  Dental  Ex- 
aminers. 

Decided,  February,  1904. 

Dentists — One  Qualified  to  Receive  a  Certificate  Under  the  Old  Law — 
But  Failed  to  Make  Application — Has  No  Vested  Rights — Entitling 
Him  to  a  Certificate  at  This  Time  Under  the  Old  Law, 

One  who  was  qualified  to  receive  a  certificate  of  registration  from  the 
State  Board  of  Dental  Examiners  under  the  act  of  1892,  but  who 
failed  to  make  application  therefor  until  after  the  repeal  of  said 
act  on  April  29,  1902,  has  no  vested  rights  under  Section  79,  Re- 
vised Statutes,  which  entitle  him  at  this  time  to  a  certificate  from 
the  said  board  under  the  repealed  act 

Evans,  J. 

The  demxiiTer  raises  the  question  as  to  whether  relator  had 
vested  rights  by  virtue  of  Section  79,  Bevised  Statutes,  such  as 
would  entitle  him  to  a  certificate  of  registration  from  the  state 
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board  of  dental  examiners  under  the  repealed  act  of  April  S,  1893 
(89  0.  L.,  237),  notwthstanding  his  application  was  not  made 
to  said  board  until  after  said  repeal,  and  until  after  the  amended 
act  of  1902  had  gone  into  operation.  Relator  has  resided  in  Ohio 
since  July,  1901.  He  graduated  from  the  Indiana  Dental  College 
in  1898,  and  received  a  diploma  from  said  college.  He  has  prac- 
ticed dentistry  since  1895,  beginning  three  years  before  his  grad- 
uation. He  practiced  in  the  state  of  Indiana  until  July,  1901, 
when  he  located  in  Ohio  for  the  purpose  of  practicing  his  profession. 

At  the  time  he  located  here  in  1901,  said  act  of  April  8,  1892 
(Section  4404,  R.  S.),  was  in  force,  and  continued  in  force  until 
April  29,  1902,  when  it  was  repealed,  and  the  amended  act  of  said 
date  (95  0.  L.,  313)  went  into  operation.  The  act  was  again 
amended  on  May  10,  1902  (95  0.  L.,  p.  523). 

Relator,  although  residing  in  the  state  several  months  prior  to 
the  repeal  of  the  act  of  1892,  made  no  application  to  said  board 
for  a  certificate  prior  to  its  repeal.  On  November  1,  1903,  several 
months  after  the  repeal  of  said  act,  and  after  the  amended  acts 
were  in  operation,  he  made  application  to  the  board  for  a  certificate, 
tendered  a  fee  of  $2,  prodnioed  his  diploma,  and  demanded  that 
he  be  granted  a  certificate  to  practice  dentistry  without  examina- 
tion, by  virtue  of  the  provisions  of  the  repealed  act  of  1892. 

Subdivision  5  of  the  act  of  1892  provided  that  "Every  person 
who  may  legally  hold  a  diploma  from  any  reputable  dental  college 
in  the  United  States  or  any  foreign  country  *  *  *  shall  upon 
application  and  the  payment  of  a  fee  of  two  dollars  to  the  sec- 
retary of  said  board,  and  producing  satisfactory  and  reasonable 
proof  of  the  fact  that  he  holds  euch  diploma  *  *  *  receive  a 
certificate  of  registration  and  license  to  practice  dlentistry  in  this 
©bate." 

Under  the  amended  act  of  1902  it  is  provided  that  the  applicant 
for  examination  shall  present  a  diploma  from  some  legally  chartered 
dental  college,  and  pass  an  examination  as  therefter  described- 
There  is  no  question  but  that  if  the  relator  after  he  located  in  this 
state,  and  prior  to  the  repeal  of  said  act  of  1892,  had  made  appli- 
cation to  said  board,  and  satisfied  seid  board  in  the  matter  of  the 
requirements  of  said  act,  would  have  been  entitled  to  a  certificate 
of  resristration  without  examination. 
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But  not  having  done  eo,  and  not  having  made  application  until 
after  the  repeal  of  said  act^  and  until  after  the  amended  act  of 
1902  requiring  an  examination  had  gone  into  operation^  the  ques- 
tion is  here  presented:  Can  he  require  said  board  to  grant  his 
application  under  the  provisions  of  the  now  repealed  act  of  1892  ? 

He  bases  his  right  to  maintain  this  action  under  Section  79, 
Rewsed  Statutes.    This  section  provides: 

''Whenever  a  statute  is  repealed  or  amended,  such  repeal  or 
amendment  shall  in  no  manner  affect  pending  actions,  prosecutions, 
or  proceedings,  civil  or  criminal,  and  when  the  repeal  or  amend- 
ment relates  to  the  remedy,  it  ©hall  not  affect  pending  actions, 
prosecutions,  or  proceedings,  unless  so  expressed;  nor  shall  any 
repeal  or  amendment  affect  causes  of  such  action,  prosecution,  or 
proceeding,  existing  at  the  time  of  such  amendment  or  repeal, 
unless  otherwise  expressly  provided  in  the  amending  or  repealing 
act/^ 

Relator  contends  that  when  he  located  in  the  state  in  Jtdy,  1901, 
then  having  a  diploma  as  a  graduate  from  a  reputable  dental  col- 
lege, the  said  act  of  1892  being  then  in  operation,  in  connection 
with  his  said  qualifications,  invested  him  with  "a  cause  of  proceed- 
ing'*; that  he  had  a  right  at  any  time  after  locating  in  the  state 
to  apply  to  said  board  for  a  certificate  to  practice  dentistry,  and 
upon  payment  of  the  fee,  and  satisfying  the  board  that  he  pos- 
sessed a  diploma  from  a  reputable  dental  college,  that  said  board 
was  bound  to  grant  him  a  certificate ;  and  that  his  "cause  of  pro- 
ceeding'' having  once  vested,  the  repeal  of  said  act  did  not  divest 
him  of  said  right,  because  the  amendatory  axjt  of  1902  did  not 
expressly  provide  for  and  did  not  affect  causes  of  action,  prosecu- 
tion or  proceeding,  existing  at  the  time  of  said  amendment.  Did 
relator,  imder  the  circumstances,  have  a  "cause  of  proceeding," 
such  as  would  bring  him  within  the  saving  clause  of  Section  79 
of  the  Revised  Statutes?  Or,  had  he  merely  a  privilege  to  apply 
for  a  certificate  while  the  act  of  1892  was  in  force,  and  failing  and 
neglecting  so  to  do  until  after  the  repeal  of  that  act,  did  not  his 
rights  under  that  act  terminate  with  its  repeal  ?  To  have  "a  cause 
of  proceeding"  against  said  board,  will  depend  upon  the  fact  as  to 
whether  said  board  did,  or  omitted  to  do,  some  act  that  would 
give  relator  a  cause  of  complaint. 
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Cause  is  defined  to  mean  that  which  produces  or  effects  a  result ; 
that  from  which  anything  proceedis;  that  which  supplies  a  motive, 
decides  an  action,  or  constitutes  the  reason  why  anything  is  done. 

'TVhere  directors  of  the  poor  were  authorized  to  adjust  rates,  and 
any  person  was  given  the  right  of  appeal  within  four  months  after 
the  cause  of  complaint  had  arisen,  it  was  held  that  the  cause  of 
c-omplaint  was  the  making  of  an  order  by  the  directors.*'  5  A.  &  E. 
Ency.  of  L.,  773-4. 

A  cause  of  action  or  proceeddng  is  generally  held  to  be  a  union 
of  the  right  of  the  plaintiff  and  its  infringement  by  the  defendant. 
mider  V.  Baker,  83  N.  Y.,  156. 

''The  law  does  not  create  causes  of  action — ^these  are  created 
by  the  acts  and  contracts  of  persons ;  it  only  gives  a  right  of  action 
under  ceri;ain  conditions  and  limitations  on  the  cause.  ♦  *  * 
To  constitute  a  cause  of  action  there  must  be  a  duty  to  be  per- 
formed, a  right  to  be  enforced,  and  a  failure  or  refusal  to  perfonn, 
or  an  infringement  of  the  right."    38  Kan.,  31. 

It  is  not  claimed  that  relator  made  application  to  the  board  for 
a  certificate  before  the  repeal  of  the  act  of  1892.  Unless  he  had 
done  so  he  could  have  no  cause  of  proceeding  against  said  board. 
The  Hoard,  under  that  law,  never  having  had:  an  opportunity  to 
act  on  /lis  application,  he,  consequently,  could  not  proceed  against 
the  board. 

But  relator  claims  that  he  had  "a  cause  of  proceeding^*  which 
gave  him  the  right  to  go  iefore  said  board  as  a  tribunal,  with  his 
application  and  diploma,  and  demand  a  certificate.  That  this  was 
a  vested  right,  and  that  the  repeal  of  the  law  that  gave  him  this 
right  did  not  divest  him  of  the  right.  A  right  is  a  well-founded 
claim.  The  idea  of  a  well-founded  claim  becomes  in  law  a  claim 
founded  in  or  established  by  the  law.  Where  claims  inhere  in  the 
very  nature  of  man  they  are  called  inherent,  inalienable  rights.  If 
the  claim  is  founded  or  given  by  law,  it  is  a  legal  right.  The 
idea  of  claim  and  that  the  claim  must  be  well  founded  always 
constitutes  the  idea  of  right.    Bouvier  Law  Die,  928. 

Relator  had  no  inherent  or  inalienable  right,  and  such  is  not 
claimed  for  him.  His  right  or  privilege  was  one  created  by  statute. 
WTien  he  located  in  the  state,  he,  together  with  others  under  like 
circumstances,  was  afforded  the  privilege  under  the  provisions  of 
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the  act  of  1892,  to  apply  to  said  state  board  of  examiners  for  a 
certificate  to  practice  dentistry,  and  by  complying  with  the  re- 
quirements therein  provided  he  could  obtain  such  certificate  without 
examination.  He  did  not  see  proper  to  take  advantage  of  this 
privilege,  and  made  no  application  until  after  the  repeal  of  that 
law.  In  April,  1902,  the  Legislature  saw  proper  to  raise  the  stand- 
ard for  those  persons  applying  to  practice  dentistry  in  the  state, 
and  so  amended  the  law  as  to  require  an  examination  for  all  per- 
sons in  relator's  class  before  they  could  receive  a  certificate  of 
registration  from  the  state  board  of  examiners. 

There  is  no  question  but  that  the  lawmaking  power  can  con- 
tinue to  raise  the  standard  in  matters  of  this  kind  as  often  as  the 
necessities  may  require.  That  is  so  held  in  Dent  v.  West,  129 
U.  S.,  114,  a  leading  case,  and  one  that  has  been  followed  by  the 
courts  in  many  of  our  states. 

In  order  to  entitle  relator  to  relief  under  the  saving  clause  of 
Section  79  of  the  Revised  Statutes,  he  must  have  had  "a  cause 
of  proceeding^'  against  said  board  before  the  repeal  of  said  act  of 
1892.  That  he  did  not  have  either  his  certificate,  or  "a  cause  of 
proceeding''  against  said  board,  is  entirely  due  to  his  own  fault 
and  neglect.  Section  79,  Revised  Statutes,  was  not  intended  to 
apply  to  rights  or  privileges  that  did  not  amount  to  causes  of 
action,  prosecutions,  or  proceedings,  existing  at  the  time  of  such 
amendment  or  repeal.  A  party  who  had  a  right  to  institute  a  pro- 
ceeding against  another  by  virtue  of  a  repealed  act,  would  have 
such  right  saved  under  said  Section  79,  in  the  absence  of  an  express 
provision  to  the  contrary  in  the  repealing  act. 

As  above  stated,  said  board  had  done  nothing  or  omitted  to  do 
anything  to  give  relator  "a  right  of  proceeding"  against  it  prior 
to  the  repeal  of  said  act.  Hence  he  had  no  right  of  proceeding 
against  said  board.  He  simply  permitted  the  time  to  pass  within 
which  he  could  have  perfected  his  rights  under  said  act,  and  having 
done  so,  the  privilege  accorded  him  under  that  act  was  taken  away 
by  its  repeal,  and  by  the  amended  act  another  privilege,  with  addi- 
tional burdens,  was  substituted. 

My  opinion  is  that  relator  has  now  no  vested  rights  under  said 
act  of  1892,  and  to  entitle  him  to  a  certificate  of  registration  he 
must  apply  in  accordance  with  the  provisions  of  the  amended  act 
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of  1902.  Inasmuch  as  the  demurrer  searches  the  petition  as  well 
as  the  answer^  a  demurrer  to  the  petition  is  sustained^  and  this 
cause  is  dismissed  at  costs  of  the  relator. 

0.  J.  Marriott,  for  plaintifiE. 

Smith  W.  Bennett  and  Geo.  E.  Jones,  for  defendant. 


JURISDICTION  TO  APPOINT  A  R£C£IVE]U 

[Superior  Court  of  Cincinnati — General  Term.] 

The  Union  Savings  Bank  &  Trust  Company  v.  The  Pike 
Building  Company  et  al. 

Decided,  November  5,  1903. 

Receiver— Jurisdiction  to  Appoint — Subsequent  to  the  Execution  of  an 
Unfiled  Deed  of  Assignment — Cause  Pending  Within  the  Meaning 
of  Section  6351,  When — Discretion  as  to  Appointment  of  a  Re- 
ceiver—Appointment of  Two  Receivers  Not  Good  Practice,  But 
May  Be  Justifiable. 

1.  It  Is  a  long-established  rule  of  this  court  that  the  filing  of  a  peti- 

tion and  the  Issuing  of  summons  Is  the  commencement  of  an 
action,  and  from  that  time  the  court  has  jurisdiction  of  the  cause, 
and  the  cause  Is  "pending"  within  the  meaning  of  Section  6351. 

2.  The  filing  of  a  deed  of  assignment  after  the  filing  of  a  petition 

for  the  appointment  of  a  receiver  and  the  issuing  of  summons 
in  this  court  does  not,  therefore,  oust  this  court  of  Jurisdiction, 
notwithstanding  the  deed  of  stsslgnment  may  have  been  executed 
prior  to  the  filing  of  the  petition. 

3.  The  discretion  as  to  whether  a  receiver  should  be  appointed  under 

such  circumstances  was  not  abused  in  this  case,  where  the  neces- 
sity for  the  borrowing  of  money  existed,  and  the  power  of  an 
assignee  In  that  regard  is  uncertain;  and  the  appointment  of  two 
receivers  Instead  of  one,  while  not  good  practice,  may  have  been 
justifiable,  and  will  not  be  disturbed. 

Smith,  J.;  Ferris,  J.,  and  Pfleger,  J.,  concur. 

This  action  is  brought  to  foreclose  a  mortgage  given  by  The 
Pike  Building  Company  to  The  Union  Savings  Bank  &  Trust 
Comj)any,  a^  trustee,  on  certain  leaseholds  in  this  city,  to  secure 
an  issue  of  homls  issued  by  The  Pike  Building  Company.  It  is 
alleged  that  the  building  company  has  defaulted  in  the  payment 
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of  the  interest  and  principal  of  the  'bonds;  that  it  is  necessary  to  sell 
the  mortgaged  property  in  order  to  pay  the  same;  and  that  a  re- 
ceiver should  be  appointed  to  preserve  the  security  diiring  the 
pendency  of  the  foreclosure  proceedings. 

The  petition  in  the  case  was  filed  at  1 :25  p.  m.,  on  the  Sth  of 
June,  1903,  and  within  five  minutes  thereafter  the  clerk  had  issued 
the  summons  and  delivered  it  to  the  sheriff.  The  summons  was 
served  upon  the  defendant  on  June  9th. 

At  1 :37  P.  M.,  on  June  8th,  The  Pike  Building  Company  made 
an  assignment  to  The  Provident  Savings  Bank  &  Trust  Compainy 
in  the  Insolvency  Court  o?  Hamilton  County.  The  deed  of  asedgn- 
ment  was  executed  and  delivered  to  the  assignee  at  1 :15  p.  m. 

Subsequently  The  Provident  Savings  Bank  &  Trust  Company 
was  made  a  party  to  this  action,  and<  at  a  later  date  the  court  ap- 
pointed The  Central  Trust  &  Safe  Deposit  Company  and  M.  P. 
Wilson  as  receivers  of  the  property. 

This  proceeding  in  error  is  prosecuted  to  reverse  the  order  of 
the  court  in  appointing  such  receivers. 

The  proceeding  in  error  raises  two  questions:  First  Did  the 
court  have  power  to  appoint  the  receivers;  and  second,  if  it  did, 
was  there  an  abuse  of  discretion  in  the  exercise  of  the  power? 

The  first  question  depends  upon  the  construction  of  Section 
6351.  So  far  as  the  section  bears  upon  the  question  it  reads  as 
follows : 

"The  probate  court  shall  order  the  payment  of  all  incumbrances 
and  liens  upon  any  of  tlie  property  sold,  or  rights  and  credits  col- 
lected out  of  the  proceeds  thereof,  according  to  priority.  *  *  * 
And  provided  further  that  nothing  in  this  section  or  in  this  chap- 
ter sha;ll  be  so  construed  as  in  any  way  to  take  away  or  limit  the 
jurisdiction  of  any  court  of  record,  in  which  any  action  to  fore- 
close a  mortgage,  to  quiet  title  to  possessdon  of  all  or  any  part  of 
the  real  estate  assigned  is  pending  at  date  of  the  assignment ;  but 
in  said  action  the  assicrnee  may  be  made  a  party  with  right  to 
defend  and  to  have  such  decrees,  orders  or  juidtgments  made  as  may 
be  necessar}'  for  the  proper  administration  of  his  trust  in  any 
surplus  remaining  after  the  pajrment  of  liens  thereon  which  have 
been  asserted  in  said  pending  action." 

It  will  be  observed  that  this  section  declares  that  if  an  action 
to  foreclose  a  mortgage  "is  pending"  in  any  court  of  record  at  the 
date  of  the  assignment,  the  jurisdiction  of  such  court  of  record 
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shall  not  "in  any  way*'  be  taken  away  or  limited  by  such  assign- 
ment. 

We  have  only  to  inquire  then  whether  this  action  to  foreclose  was, 
within  the  meaning  of  Section  6351,  ''pending"  at  tzhe  time  of  the 
assignment. 

If  there  is  any  proposition  of  the  law  to  which  this  court  is 
irrevocably  committed  until  the  Supreme  Court  shall  declare  other- 
wise, it  is  that  the  filing  of  the  petition  and  the  issuing  of  a  sum- 
mons is  the  commencement  of  an  action;  and  that  from  that  time 
the  court  has  jurisdiction  of  the  cause. 

In  1858,  four  years  after  the  organization  of  the  court,  the 
famous  case  of  S pining  &  Brown  v.  Ohio  Life  Insurance  tic  Trust 
Company,  3  W.  L.  Gaz.,  33,  was  decided,  in  which  a  conflict  arose 
between  this  court  and  the  federal  court  as  to  the  right  of  the  re-  1 

spective  courts  to  appoint  a  receiver.    In  that  case  it  was  distinctly  I 

held  by  the  general  term  of  this  court  that  with  the  filing  of  the  I 

petition  and  the  issuing  of  the  summons  the  action  was  commenced  I 

and  the  jurisdiction  of  the  court  had  attached.     In  the  decision  ' 

thus  announced  the  court  directed  attention  to  Section  5035,  Be-  ' 

vised  Statutes,  which  was  in  force  then  as  Section  55  of  the  Code 
of  Practice,  and  which  reads : 

"A  civil  action  must  be  commenced  by  filing  in  the  office  of 
the  clerk  of  the  proper  court  a  petition  and  causing  a  simimons  to 
issue  therefor." 

We  have  no  disposition  to  question  the  correctness  of  this  con- 
clusion. For  jurisdiction  has  attached  as  soon  as  a  court  has  power 
to  make  an  order  in  a  case,  and  when  a  case  has  reached  such  a 
point  that  a  court  has  power  to  make  orders  in  the  case  ii  is  pend- 
ing. If  it  is  not  then  pending,  we  do  not  know  how  to  describe  its 
condition. 

Tliat  a  court  has  power  to  make  certain  orders  as  soon  as  a 
petition  is  filed  and  a  summons  issued  is  seen  in  the  daily  practice 
of  issuing  temporary  restraining  orders  and  even  appointing  re- 
ceivers before  service  of  the  summons  upon  the  opposite  party. 
How  could  these  orders  be  justified  if  a  court  had  not  jurisdiction 
because  the  action  was  not  even  pending? 

The  policy  of  the  statute  is  manifest.  Before  the  amendment 
of  Section  6531  (which  provides  that  when  a  suit  is  pending  in 
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a  court  of  record  at  the  time  of  the  assignment,  such  assignment 
shall  not  be  considered  in  any  way  as  taking  away  or  limiting  the 
jurisdiction  of  such  court  of  record),  it  hcud  been  held  by  our  Su- 
preme Court  that  when  a  debtor  had  made  an  assignment  in  the 
probate  court,  the  jurisdiction  of  that  court  over  his  property  was 
exclusive  (McNeill  v.  Hagerty,  51  0.  S.,  263;  Sayler  v.  Simpson, 
45  0.  S.,  144;  Clapp  v.  Banking  Co.,  50  0.  S.,  528).  Yet  in  many 
cases  it  was  found  that  actions  to  foreclose  mortgages  were  pending 
in  various  stages  in  courts  of  record  at  the  time  of  the  aseignment 
and  the  conflict  of  jurisdiction  between  such  courts  and  the  probate 
court  gave  rise  to  much  litigation.  This  statute  was  intended  to 
settle  such  questions,  and  it  does  settle  them  by  declaring  a  rule 
clearly,  distinctly  and  wisely.  The  rule  is  that  if  a  suit  is  "pend- 
ing" at  the  time  of  the  assignment,  the  court  in  which  it  is  pending 
is  not  ousted  of  its  jurisdiction  by  the  assignment. 

The  plaintiff  in  error  contends,  however,  that  the  definition  of  a 
pending  action  is  found  in  Section  5055,  R.  S.,  which  declares 
that— 

''When  the  summons  has  been  served  or  publication  made,  the 
action  is  pending,  so  as  to  charge  third  persons  with  notice  of  its 
pendency,  and  while  ponding  no  interest  can  be  acquired  by  third 
persons  in  the  subject  matter  thereof  as  against  the  plaintiff's  title.'' 

It  will  be  observed  that  this  definition  of  a  pending  action  is 
not  a  general  definition  to  be  used  in  all  cases  in  deciding  whether 
an  action  is  pending;  it  is  expressly  declared  to  be  a  definition  of 
a  pending  action  '*so  as  to  charge  third  persons  with  notice  of  its 
pendency."  But  the  question  in  this  case  is  not  whether  the  as- 
signee had  notice  of  the  pendency  of  this  action.  It  is  immaterial 
so  far  as  the  purposes  of  this  case  are  concerned  whether  he  had 
notice  or  not.  The  sole  question  is  whether  the  action  was  pending 
in  the  superior  court  when  the  assignmeht  took  effect,  which  was 
not  until  it  was  filed  in  the  insolvency  court  (Section  3651).  We 
have  seen  that  at  the  time  the  assignment  was  so  filed  the  action 
was  pending  in  this  court,  and  this  court,  therefore,  continued  to 
have  the  power  to  make  such  orders  as  it  saw  proper,  among  which 
was  an  order  to  appoint  a  receiver  of  the  property. 

It  is  further  contended  by  the  plaintiff  in  error — ^if  I  correctly 
understood  the  contention — that  inasmuch  as  the  deed  of  assign- 
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ment  was  executed  at  1 :15  the  title  to  the  property  passed  to  the 
assignee  at  that  time;  that  the  action  in  this  court  was  not  com- 
menced until  1:25^  and  that  as  in  such  action  the  assignee  was 
not  a  party,  it  was  not  begun  against  the  real  party  on  interest  as 
the  code  provides,  and  therefore  there  was  no  action  commenced 
which  could  be  maintained,  and  therefore  no  action  commenced. 

There  are  at  least  two,  if  not  more,  answers  to  this  contention. 
First,  The  assignment  did  not  take  efiEect  when  the  deed  of  assign- 
ment was  executed  and  delivered  to  the  assignee  at  1 :15.  By  the 
express  provision  of  the  statute,  Section  6354,  it  is  declared  that 
*^\ny  such  assignment  shall  take  effect  only  from  the  time  of  its 
delivery  to  the  probate  judge.'^  And  in  Eggleston  v.  Harrison,  As' 
signee,  the  forc^  of  this  provision  is  recognized  and  the  reason  for 
its  adoption  explained.  As  the  delivery  to  the  probate  judge  then 
was  not  until  after  the  action  had  been  commenced  in  this  court, 
the  assignee  at  that  time  was  not  the  real  party  in  interest.  Second, 
It  is  no  defense  to  an  action  of  foreclosure  such  as  requires  its  dis- 
missal that  the  mortgagor  unknown  to  the  mort^gee  by  a  deed  not 
on  record  has  assigned  his  interest  to  a  third  person. 

The  plaintiff  has  cited  many  authorities  bearing  upon  the  ques- 
tion of  the  respective  rights  of  two  courts  of  concurrent  jurisdic- 
tion in  which  actions  are  pending,  to  seize  the  property  which  is 
the  subject  of  the  action  by  the  appointment  of  a  receiver;  and 
also  authorities  bearing  upon  the  same  question  when  the  courts 
are  not  of  concurrent  jurisdiction.  But  we  regard  the  discussion 
of  these  propositions  as  entirely  aside  from  the  question  in  this 
case,  which  is :  In  what  sense  did  the  Legislature  use  the  phrase 
"pending  action"  in  Section  6351? 

The  case  of  Collier  v.  Bickley,  33  0.  S.,  523,  is  a  case  directly 
in  point  upon  the  question  whether  the  action  here  was  commenced 
and  therefore  pending  at  the  time  the  assignment  was  made.  The 
respect  which  must  necessarily  attach  to  any  decision  of  our  court 
of  highest  resort  is  emphasized  as  to  the  decision  in  Collier  v.  Bick- 
ley  for  the  reason  that  both  the  counsel  who  appear  for  the  plaintiff 
in  en-or  in  this  case  appeared  in  that  case  as  opposed  to  each  other, 
and  the  decision,  therefore,  was  reached  after  the  court  must  have 
been  fully  advised  as  to  the  merits  of  the  question- 

The  action  in  that  case  was  one  in  replevin.  The  necessary  af- 
fidavit to  entitle  the  plaintiffs  to  an  order  of  delivery  was  duly  made 
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and  filed  with  the  clerk,  together  with  a  petition  in  the  usual  form, 
on  the  18th  day  of  November,  1872 ;  and  at  one  o'clock  p.  m.  of  that 
day  a  summons  and  order  of  delivery  was  duly  issued  by  the  clerk, 
directed  to  the  sherifiE  of  Hamilton  County.  At  four  o^clock  p.  m. 
of  the  same  day  the  defendant  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  before  the  service  of  sum- 
mons or  order  of  delivery,  and  the  next  day,  the  19th  of  November, 
the  property  was  taken  from  the  assignee  by  the  sheriflf  under  the 
writ  of  replevin. 

The  court  stated  the  question  in  the  case  to  be :  Can  a  defendant 
in  replevin,  after  the  issuance  of  the  writ,  and  of  the  order  of 
deliver}',  defeat  the  plaintiff's  right  of  recovery  by  a  transfer  of  the 
possession  of  the  property  in  controversy  to  another  before  the 
execution  of  the  order  of  delivery?  The  court  answered  the  ques- 
tion in  the  negative.    The  court  said : 

"The  rights  of  parties  to  an  action  ordinarily  depend  on  the 
law  applicable  to  the  state  of  facts  existing  at  the  commencement 
of  the  action." 

It  then  held  that  the  action  was  commenced  when  the  petition 
was  filed  and  the  summons  issued,  and  concluded  as  follows : 

"This  construction  gives  a  uniform  rule  in  all  such  actions  (in 
replevin)  corresjwnding  with  the  general  rule  in  all  other  civil 
actions,  that  the  rights  of  the  plaintiff  as  against  the  defendant, 
are  to  be  determined  as  they  are  at  the  time  he  commences  his 
action,  and  are  not  contingent  upon  an  uncertain  event,  such  as 
the  time  the  writ  may  be  served.'^ 

As  a  second  ground  for  reversal,  bb  has  been  previously  stated, 
it  is  urged  that,  inasmuch  as  at  the  time  of  the  appointment  of 
receivers  an  assignee  was  invested  with  the  property  who  could 
protect  the  interests  of  all  parties  as  completely  as  a  receiver  could 
do,  it  was  an  abuse  of  discretion  to  appoint  a  receiver. 

The  property  mortgaged  consists  of  several  leaseholds,  and  the 
amount  to  be  paid  in  order  to  prevent  a  forfeiture  of  the  leasehold 
(including  taxes)  is  in  the  neighborhood  of  one  hundred  dollars  a 
day.  The  buildings  upon  the  property  have  been  completely  de- 
stroyed by  fire  and  there  is  no  revenue  from  the  property.  Unless 
therefore  the  bondholders  are  able  and  willing  to  advance  money  to 
keep  alive  the  leases,  or  an  order  of  court  is  made  authorizing  the 
receiver  to  borrow  money  for  the  same  purpose,  the  leases  according 
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to  their  terms  will  become  forfeited  and  revert  to  the  lessees  before 
any  sale  in  foreclosure  can  be  had.  We  know  of  no  power  in  an 
assignee  in  insolvency  to  borrow  anoney,  and  if  such  power  may  be 
invested  in  an  assignee  who  is  authorized  to  continue  a  business^ 
a  question  upon  which  we  express  no  opinion,  yet  as  such  authoriza- 
tion can  not  be  had  except  upon  a  vote  of  three-fourths  of  the 
creditors  (6350/i,  B.  S.)  there  is  no  assurance  that  it  can  be  secured. 

It  will,  therefore,  be  readily  seen  that  in  this  particular,  viz.,. 
the  borrowing  of  money  to  keep  alive  the  leases,  a  receiver  in  this 
court  would  have  much  greater  power  than  an  assignee  in  the  pro- 
bate court,  and  as  the  exercise  of  such  power  might  become  vital 
to  the  preservation  of  the  leases,  there  would  seem  to  be  a  strong 
reason  for  the  appointment  of  a  receiver. 

But  by  the  express  language  of  Section  6351  the  assignee,  if 
brought  into  the  action,  as  is  the  case  here,  becomes  merely  a  party 
to  the  action,  and  as  the  jurisdiction  of  this  court  is  not  in  any 
way  taken  from  or  limited  by  the  assignment,  it  may  proceed  to 
appoint  a  receiver,  for  the  same  reasons  that  it  would  appoint  a 
receiver  if  no  assignment  had  been  made  and  as  by  Section  5587, 
Revised  Statutes,  a  receiver  may  be  appointed. 

"In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage 
and  sale  of  the  mortgaged  property,  where  it  appears  that  the  mort- 
gaged property  is  in  danger  of  being  lost  *  *  *  or  that  the 
condition  of  the  mortgage  has  not  been  performed  and  the  property 
is  probably  insufficient  to  discharge  the  mortgage  debt,^'  the  court 
was  fully  warranted  under  all  the  circumstances  in  appointing  a 
receiver. 

We  do  not  as  a  general  rule  approve  of  the  practice  of  appointing 
two  receivers,  yet  there  are  cases  in  w^hich  it  may  be  wise  to  do  so. 
We  are  not  aible  to  say  that  the  court  below  abused  its  discretion 
in  so  acting.  As  the  labor  of  the  trust  will  be  divided  between  tw^o, 
we  think  it  probable  that  in  fixing  the  fee  there  will  be  a  cor- 
resjx)nding  division  made  by  the  court,  so  that  the  expense  will 
be  no  greater  tlian  if  a  single  receiver  had  been  appointed. 

We  are  of  oi)inion  that  the  judgment  below  should  be  affirmed. 

C.  B.  Matthews,  Edward  Colston,  John  C  Rogers,  for  plaintiff 
in  error. 

John  C.  Ileahj,  Drausin  ]VuJsin,  Thomas  II.  Kelly,  J.  H,  Brom' 
well,  for  defendants  in  error. 
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DISSOLUTION  OF  CORPORATION  ORGANIZED  FOR  PROFIT. 

[Franklin  County  Court  of  Common  Pleas.] 

In  the  Matter  of  the  Application  of  the  Columbus  Bicycle 
Company  fou  Dissolution. 

Decided,  February  15,  1904. 

Proceedings  for  Dissolution — Of  a  Corporation  for  Profit — Instituted 
hy  Stockholders — Petitioners  and  Corporation  in  Effect  Parties — 
Rights  of  Creditors,  Preferred  and  (General — And  of  All  Parties 
Worked  Out,  How — Service — Motion  to  Dismiss  the  Proceedings. 

1.  Under  the  Ohio  statutes  for  the  dissolution  of  corporations,  the  ulti- 

mate object  is  to  wind  up  the  affairs  of  the  corporation  by  means 
of  a  receivership. 

2.  The  term  "persons  interested  in  the  corporation"  is  not  limited  to 

the  stockholders,  but  includes  creditors  and  persons  otherwise 
interested. 

3.  While  the  proceeding  is  in  its  nature  in  rem,  there  is  no  doubt 

that  both  the  petitioners  and  the  corporation  are  parties,  and  a 
Judgment  might  be  rendered  against  either,  although  a  general 
creditor  by  becoming  a  party  and  obtaining  judgment  could  not 
be  preferred  over  other  general  creditors  who  have  not  reduced 
their  claims  to  Judgment. 

4.  Persons  holding  incumbrances  against  the  property  of  the  corpora- 

tion are  entitled  to  come  in  and  set  up  their  claims. 

6.  Where  creditors  are  made  parties  defendant,  the  court  may  treat 

the  application  for  a  receiver  as  a  suit  to  dissolve  the  corporation 
under  the  statute,  and  work  out  the  rights  of  all  parties  there- 
under. 
6  Since  the  directors  in  effect  take  the  place  of  the  defunct  corpora- 
tion, service  upon  them  would  be  sufficient,  and  where  by  a  motion 
they  enter  their  appearance  to  an  answer  and  cross-petition,  the 
necessity  of  service  of  process  is  obviated. 

7.  A  motion  by  the  petitioning  stockholders  for  a  dismissal  of  their  pro- 

ceeding for  dissolution  can  not  be  entertained,  where  it  develops 
that  there  are  other  parties  interested  in  the  corporation,  either 
as  creditors  or  otherwise. 

Evans,  J. 

This  cause  is  submitted  on  several  motionfl. 
1.    To  quash  and  set  aside  the  service  of  summons  issued  on  the 
answer  and  cross-petition  of  Nelson  A.  Sims,  as  treasurer. 
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2.  To  strike  from  the  files  the  entry  making  said  treasurer  a 
party  herein,  and  to  dismiss  aaid  treasurer  from  this  proceeding. 

Ako  a  third  motion  is  argued  by  counsel  in  their  briefs,  but 
which  does  not  appear  to  be  with  the  papers,  for  permission  of  the 
petitioners  to  dismiss  this  action. 

The  conclusion  I  have  reached  will  permit  me  to  discuss  their 
several  motions  together. 

The  petitioners  seek  a  dissolution  of  The  Columbus  Bicycle  Com- 
pany, a  corporation  organized  under  the  laws  of  Ohio.  After 
setting  forth  the  authorized  capital  stock,  the  number  of  shares, 
and  denomination  of  each,  they  allege  that  the  said  five  petitioners 
named  are  the  directors  of  said  company,  duly  qualified  as  such; 
that  said  company  was  organized  for  profit  for  the  purpose  of  the 
manufacture  and  sale  of  bicycles;  that  said  company  is  not  now 
engaged  in  such  business  or  in  any  other  business;  that  all  its 
assets,  including  the  good  will,  have  been  disposed  of  according  to 
law;  that  it  owes  no  debts;  that  the  objects  for  which  it  was  or- 
ganized h-ave  wholly  failed  and  been  entirely  abandoned;  that  by 
the  unanimous  vote  of  its  stockholders,  ratified  by  the  unanimous 
vote  of  its  directors,  it  has  been  decided  that  it  is  for  the  best 
interests  of  said  corporation  that  it  be  dissolved  according  to  law. 
They  further  allege  that  a  just  and  true  account  of  the  capital 
stock,  specifying  the  names  of  the  stockholders,  their  residences, 
and  number  of  shares  belonging  to  each,  and  the  amount  paid  in 
upon  said  shares,  is  annexed  to  the  petition. 

They  further  allege  that  all  the  estate  of  said  corporation,  real 
and  personal,  has  been  sold  and  disposed  of,  and  its  engagements 
fully  satisfied  and  canceled,  and  all  its  debts  paid,  for  which 
reason  it  is  not  possible  to  annex  inventories  of  its  real  and  per- 
sonal estate,  incumbrances,  engagements  or  debts. 

The  exhibit  shows  that  312  shares  of  its  authorized  capital 
stock  of  500  shares  was  fully  paid  up;  that  308  shares  thereof  is 
owned  by  one  of  the  petitioners,  Paul  Walton,  residing  in  New 
York,  the  other  four  petitioners,  three  of  whom  reside  in  Ohio,  own- 
ing one  sliare  each ;  that  said  312  shares  is  all  of  the  capital  stock 
that  has  ever  been  issued. 

On  the  same  day  the  petition  was  filed  an  order  of  court  was 
taken,   finding  that  said  application  was  in  due  form,  and  the 
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court  appointed  A.  L.  Thurman  referee,  and  ordered  said  referee 
to  hear  the  allegations  of  all  persons  interested,  administer  oaths, 
take  testimony,  if  necessary,  and  with  all  convenient  speed  report 
to  the  court,  together  with  a  statement  of  all  properties,  debts, 
credits  and  effects,  if  any,  of  said  corporation,  and  of  all  other 
matters  and  things  pertaining  to  its  affairs. 

On  March  22,  1902,  Nelson  A.  Sims,  as  Treasurer  of  Franklin 
County,  on  leave  of  the  court  theretofore  obtained,  and  having 
been  made  a  party  defendant,  filed  an  answer  and  cross-petition, 
setting  up  in  several  causes  of  action  claims  for  taxes  and  pen- 
alty against  said  corporation,  for  the  years  1894  to  1898  inclusive, 
alleging  that  the  same  were  for  taxes  on  personal  property  of  said 
company,  which  said  company  omitted  to  return  for  said  years,  and 
praying  for  judgment  in  the  aggregate  sum  of  $4,821.72,  with  pen- 
alty and  costs. 

Said  treasurer  caused  summons  to  be  issued  on  said  answer  and 
cross-petition  against  said  company,  the  return  of  which  by  the 
sheriff  certified  that  he  ser\'ed  the  same  by  handing  a  true  copy 
thereof  to  G.  C.  Urlin,  president  of  said  company. 

An  affidavit  of  said  G.  C.  Urlin  is  attached  to  the  motion  to 
set  aside  said  service,  in  effect  that  he  was  not  president  of  said 
company,  and  was  neither  a  stockholder  or  director  therein  at  any 
time  since  the  commencement  of  this  proceeding. 

This  proceeding  was  instituted  under  Chapter  5,  Title  1,  Divi- 
sion 7,  Section  5631  et  seq..  Revised  Statutes.  This  is  the  chapter 
relating  to  the  procedure  for  the  dissolution  of  corporations.  Sec- 
tions 5651  to  5672  inclusive,  being  the  portion  thereof  relating  to 
the  procedure  of  the  petitioners  herein. 

The  proceeding  as  filed  was  ex  parte,  no  stockholders  or  others 
being  made  party  defendants. 

One  of  the  questions  here  is  whether  a  creditor,  on  his  applica- 
tion, can  be  made  a  party  defendant  with  leave  to  plead,  setting 
up  his  claim  against  the  corporation  and  praying  for  judgment. 

In  determining  this  question,  as  well  as  the  other  questions  here 
presented,  it  is  important  to  ascertain  what  is  the  ultimate  pur- 
pose to  be  accomplished  imder  the  provisions  of  the  statute  here 
invoked  by  the  petitioners. 

Section  5651,  Revised  Statutes,  provides  in  substance,  that  when 
a  majority  of  the  directors  having  the  management  of  a  corpora- 
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tion,  or  at  least  one-third  of  the  stockholders,  discover  that  the 
stock,  property  and  effects  of  the  corporation  have  been  bo  far  re- 
duced by  losses  or  otherwise  that  it  will  not  he  able  to  pay  all 
just  demands  to  which  it  may  be  liable,  or  to  aflford  a  reasonable 
security  to  those  who  may  deal  with  it,  or  deem  it  beneficial  to  the 
interests  of  the  stockholders  that  the  corporation  be  dissolved ;  or 
when  such  directors  are  authorized  by  a  majority  of  the  stock- 
holders to  apply  for  a  judgment,  or  when  the  objects  of  the  cor- 
poration have  wholly  failed  or  are  entirely  abandoned,  or  it  is  im- 
practicable to  accomplish  such  objects,  they  may  apply  to  the 
court  of  common  pleas  of  the  county,  or  the  superior  court  of  the 
city  or  county  in  which  the  principal  place  of  conducting  the 
business  of  the  corporation  is  situate,  by  petition,  for  the  dissolu- 
tion of  such  corporation,  pursuant  to  the  provisions  of  this  chapter. 
Section  5652,  Revised  Statutes,  provides  that  the  application 
shall  contain  a  statement  of  the  reasons  which  induce  the  ap- 
plicants to  desire  a  dissolution  of  the  corporation,  and  they  shall 
annex  thereto: 

1.  A  full,  just  and  true  inventory  of  all  the  estate,  both  real 
and  personal  of  the  corporation,  and  of  all  the  books,  vouchers  and 
securities  relating  thereto. 

2.  A  full,  just  and  true  account  of  the  capital  stock,  if  any,  of 
the  corporation,  specifying  the  names  of  the  stockholders,  their 
residence  when  known,  the  number  of  shares  beionging  to  each, 
the  amount  paid  in  upon  such  shares  respectively,  and  the  amount 
still  due  thereon. 

3.  A  statement  of  all  the  incumbrances  on  the  property  of  the 
corporation,  and  of  all  engagements  entered  into  by  it  which  have 
not  been  fully  satisfied  or  canceled,  specifying  the  place  of  resi- 
dence of  each  creditor,  and  of  every  person  to  whom  such  en- 
gagements were  made,  if  known ;  and  if  not  known,  the  fact  to  be 
so  stated,  and  the  sum  owing  to  each  creditor,  the  nature  of  each 
debt  or  demand,  and  the  true  cause  and  consideration  of  such  in- 
debtedness. 

Tlie  next  section  (5653)  provides  for  an  affidavit  to  be  annexed 
to  the  petition  by  one  or  more  of  the  applicants,  or  in  case  of 
non-residence  of  the  applicants,  then  by  the  agent  or  attorney  of 
one  or  more  of  the  applicants,  as  to  the  truth  of  the  facts  alleged 
in  the  petition. 
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Section  5654,  Revised  Statutes,  provides  that  upon  the  filing 
thereof,  an  order  shall  be  entered  requiring  all  persons  interested 
in  the  corporation  to  show  cause,  if  any  they  have,  why  it  should 
not  be  dissolved,  before  some  referee  or  master  commissioner  ap- 
pointed by  the  court,  and  to  be  named  in  the  order,  at  a  time  and 
place  therein  to  be  specified,  not  less  than  three  months  from  the 
date  thereof;  and  a  notice  of  the  contents  of  such  order  shall  be 
published  once  in  each  week  for  three  weeks  successively,  in  some 
newspaper  published,  and  of  general  circulation  in  the  county 
wherein  the  principal  place  of  business  of  the  corporation  is 
situate. 

Section  5655,  Revised  Statutes,  provides,  on  the  day  appointed 
in  the  order  the  referee  or  master  commissioner  shall  proceed  to 
hear  the  allegations  and  proofs  of  such  parties,  take  testimony  in 
relation  thereto,  and  with  all  convenient  speed  report  the  same  to 
the  court,  with  a  statement  of  the  property,  effects,  debts,  credits 
and  engagements  of  the  corporation,  and  of  all  other  matters  and 
things  pertaining  to  its  affairs. 

Section  5656,  Revised  Statutes,  provides,  when  the  report  is 
made,  if  it  appear  to  the  court  that  the  corporation  is  insolvent, 
or  that  a  dissolution  thereof  will  be  beneficial  to  the  stockholders, 
and  not  injurious  to  the  public  interest,  or  that  the  objects  of 
the  corporation  have  wholly  failed,  or  been  entirely  abandoned,  or 
that  it  is  impracticable  to  accomplish  such  objects,  a  judgment 
shall  be  entered  dissolving  the  corporation,  and  appointing  one  or 
more  receivers  of  its  estate  and  effects;  and  the  corporation  shall 
thereupon  be  dissolved  and  shall  cease. 

Subsequent  sections  provide  who  may  be  appointed  receiver, 
their  power  and  duties,  settlement  and  distribution  among  cred- 
itors. 

It  is  apparent  that  under  the  above  provisions  of  the  statutes, 
while  the  accomplishment  of  a  dissolution  of  the  corporation  is  one 
of  the  purposes,  yet  the  ultimate  object  is  to  wind  up  the  affairs  of 
the  company  by  means  of  a  receivership. 

It  contemplates  debts,  credits  and  engagements,  as  well  as  prop- 
erty and  effects  of  the  corporation. 

It  does  not  contemplate  the  case  of  a  corporation  which  has 
completely  closed  up  its  business,  and  paid  all  its  debts  and  lia- 
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bilities  incurred,  and  desires  to  surrender  its  corporate  authority 
and  franchises. 

In  the  latter  case  there  are  no  parties  having  any  interest  and 
concern  in  the  corporation  other  than  the  stockholders,  and  there 
is  no  occasion  for  a  reference  and  for  a  receivership. 

Section  5674a^  Revised  Statutes,  applies  to  a  case  of  that  char- 
acter. The  relief  there  provided  is  by  application  to  the  secretary 
of  state,  and  there  is  no  necessity  to  appeal  to  the  courts. 

Section  5651  contemplates  a  corporation  that  is  either  insolvent, 
or  has  wholly  failed  in  its  objects,  or  entirely  abandoned  the  same, 
or  it  is  impracticable  to  accomplish  its  objects. 

Section  5652  requires  a  full,  just  and  true  inventory  of  all  the 
estate,  real  and  personal  of  the  corporation,  and  of  all  the  books, 
vouchers,  and  securities  relating  thereto.  This  is  required  to  be 
stated  in  the  petition. 

The  petition  in  this  case  pleads  no  such  inventory,  and  assigns 
as  a  reason  therefor  that  the  corporation  has  sold  and  disposed  of 
all  its  estate,  satisfied  and  canceled  its  engagements,  and  that  it 
has  no  debts. 

A  determination  of  that  fact  is  one  of  the  chief  purposes  of  this 
proceeding.  This  is  the  purpose  of  the  statute  in  requiring  a  ref- 
erence, and  it  is  the  duty  of  the  referee,  after  taking  testimony, 
to  report  to  the  court  what  effects  and  property,  and  what  debts, 
credits  and  engagements  said  corporation  has,  and  to  report  all 
other  matters  and  things  pertaining  to  its  affairs.  It  is  his  duty 
to  take  testimony,  call  and  examine  witnesses,  if  necessary,  to 
enable  him  to  ascertain  and  report  all  the  matters  required  of  him 
under  said  provisions  of  the  statutes. 

The  term  "persons  interested  in  the  corporation,^*  is  not  limited 
to  the  stockholders.  But  it  includes  creditors  and  persons  other- 
wise interested  in  the  corporation. 

Unvior  the  provisions  of  Section  5653  the  referee  could  not  de- 
termine the  amount  of  property,  effects,  debts,  credits  and  engage- 
ments of  the  corporation,  or  other  matters  and  things  pertaining 
to  its  affairs,  by  confining  his  examination  to  the  stockholders. 

In  compliance  with  the  published  notice  and  on  the  day  ap- 
pointed, those  who  have  claims  or  engagements  with  the  corpora- 
tion should  present  them  to  the  referee  and  be  heard  thereon,  and 
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all  persons  known  to  have  knowledge  of  property  and  effects  of 
the  corporation  should  be  heard,  as  well  as  all  persons  otherwise 
interested  in  the  corporation. 

In  this  manner  only  can  the  referee  make  an  intelligent  and 
comprehensive  report,  and  upon  this  report  the  court  must  determ- 
ine what  judgment  shall  be  entered  concerning  the  dissolution 
of  the  corporation  and  the  appointment  of  a  receiver. 

The  proceeding  is  in  its  nature  in  rem,  yet  there  is  no  doubt 
but  that  both  the  petitioners  and  the  corporation  are  parties,  and 
that  a  judgment  might  be  entered  against  either. 

In  Godley  et  al  v.  Pugli,  29  0.  S.,  438,  a  judgment  was  rendered 
against  the  corporation  for  the  costs.  Upon  an  execution  against 
the  corporation  the  sheriff  returned  that  it  had  no  property  liable 
to  execution.  It  was  then  ordered  by  the  court  that  the  petitioners 
should  pay  the  same.  It  was  contended  that  this  order  was  erron- 
eous, and  this  was  the  question  presented  on  error.  The  proceed- 
ings were  the  same  as  the  case  at  bar,  and  under  the  same  statutes. 
The  case  was  referred  to  the  defendant  in  error,  as  special  master 
under  the  statute,  and  the  contention  was  about  his  fee  as  such 
master. 

The  judgment  of  the  lower  court  was  affirmed. 

If  the  corporation  is  a  party,  then  there  is  no  question  but  that 
those  holding  incumbrances  against  the  property  of  the  corporation 
would  be  entitled  to  come  in  and  set  up  their  claims  against  the 
property. 

As  the  proceeding  is  one  affecting  the  property  and  effects  of  the 
corporation,  persons  liaving  liens  against  the  property  could  assert 
tliem.  But  as  to  persons  having  claims  against  the  corporation,  not 
reduced  to  judgment,  and  which  the  property  and  effects  of  the 
corporation  have  not  been  pledged  for  payment — in  short,  unse- 
cured creditors — presents  a  more  difficult  question.  The  reason  is, 
that  upon  tlie  report  of  the  referee  or  master,  if  the  report  shows 
that  the  corporation  has  property  and  effects,  and  any  of  the  stat- 
utory grounds  exist  for  dissolving  the  corporation,  the  court  will 
appoint  a  receiver,  whose  duty  it  will  be  to  wind  up  the  affairs 
of  the  corporation,  and  after  paying  co^ts  and  preferred  claims, 
to  pay  the  general  creditors  to  the  extent  the  proceeds  will  permit. 

T\^ile  it  is  true,  no  doubt,  that  in  a  proceeding  of  this  kind,  by 
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winding  up  the  affaire  of  the  corporation  through  a  receiver,  a 
general  creditor  could  not  by  becoming  a  party  and  obtaining 
judgment,  be  preferred  over  other  general  creditors  who  have  not 
reduced  their  claims  to  judgment,  in  the  distribution  of  the  pro- 
ceeds of  the  corporate  property  and  effects.  Under  those  circum- 
stances there  could  be  no  preferences  as  between  general  creditors 
on  a  distribution.  But  that  would  not  preclude  a  party  in  a  proper 
case  from  obtaining  judgment,  notwiths'tanding  there  may  be  a 
dissolution  of  the  corporation.     Section  5679,  Revised  Statutes. 

Prior  to  the  report  of  the  referee  there  is  no  way  to  determine 
whether  the  court  will  order  a  dissolution  and  appoint  a  receiver 
or  not.  That  remains  to  be  determined.  If  this  corporation  is  in 
court,  and  I  am  inclined  to  think  that  it  is,  it  might  work  a  hard- 
ship on  the  general  creditore,  if  such  there  are,  to  be  denied  in  a 
proper  manner  the  right  of  seeking  a  remedy  here. 

A  winding  up  of  the  affairs  of  a  corporation  under  the  aforesaid 
provisions  of  the  statutes  is  not  necessarily  formal.  The  court 
may  treat  an  application  for  a  receiver,  where  creditors  are  made 
pauties  defendant,  as  a  suit  to  dissolve  the  corporation  under  said 
provisions  of  the  statute — ^although  the  suit  was  not  necessarily 
brought  with  said  provisions  in  view — and  work  out  the  rights  of 
all  parties  thereunder.    Damarin  v.  Huron  Iron  Co,,  47  0.  S.,  588. 

Because  of  these  conclusions,  and  inasmuch  as  another  branch 
of  this  court  has  allowed  said  Sims,  Treasurer,  to  be  made  a  party 
defendant  herein,  with  leave  to  file  an  answer  and  cross-petition, 
I  will  not  at  this  stage  of  the  case  entertain  a  motion  to  strike  said 
entry  from  the  files  and  dismiss  said  defendant  from  the  case. 

If  the  sufficiency  of  service  of  process  depended  upon  the  service 
on  Mr.  Urlin,  the  service  and  return  thereon  would,  on  the  showing 
made,  be  subject  to  be  set  aside. 

But  the  petitioners,  as  appears  from  the  petition,  constitute  the 
last  board  of  directors,  and  under  the  authority  of  Warner  v.  Cal- 
lender,  20  0.  S.,  196,  under  the  construction  there  given  to  the 
act  of  1842  (S.  &  C,  383),  now  Section  5675,  Revised  Statutes, 
the  directors  are  in  effect  made  to  take  the  place  of  the  defunct 
corporation,  and  service  upon  them  would  be  sufficient.  Said  di- 
rectors have  entered  their  appearance  herein  to  said  answer  and 
cross-petition  by  their  motion,  thereby  obviating  the  necessity  of 
service  of  process. 
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Ab  to  the  motion  to  permit  the  petitioners  to  dismiss  this  pro- 
ceeding, I  am  inclined  to  the  opinion  that  if  there  are  other  parties 
or  persons  interested  in  the  corporation,  either  as  creditors  or  other- 
wise, that  the  suit  could  not  now  be  dismissed  without  prejudicing 
their  rights.  If  this  was  an  action  in  which  a  dismissal  could 
effect  the  petitioners  only,  the  motion  should  be  sustained. 

Until  the  referee  makes  his  report  to  the  court,  there  is  no  way 
to  determine  what  persons  or  parties,  if  any,  now  have  vested 
rights,  that  may  be  prejudicially  affected  by  a  dismissal  of  the 
action. 

For  the  above  reasons  the  several  motions  herein  are  overruled. 

M,  B.  &  E.  H.  Johnson  and  T.  J.  Keating,  for  application. 

Dyer,  Williams  &  Stoujfer,  contra. 


IRREGULARLY  EXECUTED  CONTRACTS  FOR.  SEWERS. 

[Franklin  County  Court  of  Common  Pleas.] 

The  City  op  Columbus  v.  Henry  Bohl  et  al. 
Decided,  August  15,  1903. 

Setoers — Contracts  for  the  Building  of — Suit  hy  Tax-payer  to  Enjoin — 
Matters  Which  are  Not  Jurisdictional — Publication — Filing  of 
Plat— Main  and  Lateral  Sewers  Combined  in  One  Contract— Im- 
plied Powers  of  a  Municipality — Puhlic  Necessity  for  Sustaining 
a  Contract — Laches — The  Burns  Law — Special  Laws — How  Long 
Were  Municipalities  at  Lil>erty  to  Act  Under  Them — After  the 
Announcement  of  the  Supreme  Court  in  June,  1902. 

1.  In  a  suit  to  enjoin  the  carrying  out  of  contracts  entered  into  by  a 

municipality  for  the  construction  of  a  system  of  sewers,  ten 
days'  notice  in  a  nev:3paper  of  general  circulation  that  the  plans 
are  on  file  for  examination^  failure  to  file  a  plat  in  the  office 
of-  the  city  clerk,  and  the  including  in  some  dbntracts  of  both 
trunk  and  lateral  sewers,  are  none  of  them  Jurisdictional  matters. 

2.  Where  the  health  and  welfare  of  a  city  are  involved  in  the  carrying 

forward  of  a  contract  to  completion,  a  court  will  sustain  it  under 
the  implied  powers  which  vest  in  municipalities,  notwithstanding 
under  the  letter  of  the  law  the  contract  is  invalid. 

3.  A  tax-payer  is  guilty  of  laches,  who  stands  by  while  an  improvement 

of  a  serious  character  is  undertaken  and  carried  half  through  to 
completion,  and  then  attempts  to  enjoin  it  at  the  peril  of  the 
public  health  and  welfare. 
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4.  A  reasonable  time  for  municipalities  to  adapt  themselves  to  the 

changed  conditions  caused  by  the  announcement  of  the  Supreme 
Court  in  June,  1902,  as  to  the  illegality  of  special  legislation, 
would  probably  be  up  to  May  1,  1903,  the  date  to  which  the 
Supreme  Court  suspended  the  effect  of  its  decision  as  to  the 
city  of  Cleveland. 

5.  While  the  various  amendments  to  the  Bums  Law  (Section  2702), 

enacted  solely  to  graft  unconstitutional  exceptions  upon  the  origi- 
nal act,  are  clearly  void,  yet  a  contract  such  as  is  involved  in  this 
case  will  be  held  valid,  notwithstanding  it  falls  under  one  of  these 
exceptions,  inasmuch  as  the  Burns  Law,  even  in  its  original  form, 
should  not  be  construed  as  a  barrier  to  the  execution  of  such  a 
contract. 

Dillon,  J. 

The  petitions  in  these  five  cases  are  in  substance  alike.  Com- 
mencing with  August  4,  1902,  the  City  Council  of  the  City  of 
Columbus  passed  two  several  ordinances  providing  for  the  issuing 
of  $265,000  of  bonds,  and  later,  on  January  12,  1903,  passed  an- 
other ordinance  for  the  issuing  of  $175,000  of  bonds,  all  for  the 
purpose  of  constructing  certain  sewers  in  the  city  of  Columbus, 
Ohio. 

The  ordinances  declaring  the  necessity  for  these  sewers  and  of 
the  construction  thereof  were  passed  September  29,  1902,  and  also 
March  9,  1903. 

Subsquently  on  January  27,  1903,  the  City  of  Columbus,  after 
having  advertised  for  bids,  entered  into  certain  contracts  with 
certain  firms  and  persons  who  are  made  defendants  in  the  respective 
cases,  for  the  construction  of  these  sewers.  I  believe  one  of  the 
contracts  was  made  at  a  little  later  date,  but  that  does  not  matter. 

These  suits  are  now  institued  by  the  City  of  Columbus  at  the 
request  of  a  tax-payer,  asking  that  the  said  contracts  and  each 
of  them  be  declared  null  and  void,  and  that  the  officials  of  the 
City  of  Columbus  be  enjoined  from  recognizing  the  same  or  paying 
any  money  out  by  virtue  of  the  same. 

The  cases  are  now  submitted  to  me  in  chambers  on  a  motion  for 
a  temporary  restraining  order. 

I  will  first  dispose  of  the  minor  causes,  by  virtue  of  which  the 
plaintiff  claims  the  contracts  are  illegal  and  void. 

I  find  that  the  ten  da}'^'  notico,  which  was  not  given  in  a  news- 
paper of  general  circulation  stating  that  the  plans  were  on  file  in 
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the  office  of  the  board  for  examination,  and  the  further  fact  that  a 
plat  was  not  filed  in  the  office  of  the  clerk  of  said  city,  and  the 
further  fact  that  some  of  the  contracts  embraced  the  construction 
both  of  main  trunk  sewers  and  of  lateral  sewers,  are  none  of  them 
jurisdictional.  Indeed,  I  am  well  satisfied  from  the  decisions,  and 
I  believe  counsel  will  hardly  contend  that  the  court  need  devote 
any  more  consideration  or  assign  any  further  reasons  for  this 
conclusion  than  are  already  expressed  in  the  decisions  cited. 

The  allegation  that  the  several  contracts  were  never  awarded 
by  the  board  of  public  works  to  said  contractors,  I  find  to  be  not 
true.  This  is  merely  a  play  upon  words,  and  the  fact  is  most  ap- 
parent that  said  contracts  were  awarded. 

I  now  come  to  the  vital  question  in  these  cases.  The  admitted 
fact  is  that  in  all  these  proceedings,  and  in  the  awarding  and  sign- 
ing of  these  various  contracts,  the  City  of  Columbus  acted  under 
and  pursuant  to  the  act  of  April  30,  1891,  Section  4  of  which 
(Bates,  2705-6)  specially  exempts  Columbus  from  the  necessity 
of  complying  with  Section  2702,  more  commonly  known  and  desig- 
nated as  the  '^ums  Law.^'  At  least  said  special  act  exempted 
Columbus  from  complying  with  the  said  Burns  Law  in  improve- 
ments of  this  kind. 

The  Bums  Law  is  very  clear  and  very  explicit.  It  simply  pro- 
vides in  brief  that  no  contract  involving  the  expenditure  of  money 
shall  be  entered  into  unless  the  auditor  shall  first  certify  that  the 
money  required  for  the  contract  is  in  the  treasury  to  the  credit  of 
the  fund  from  which  it  is  to  be  drawn,  and  that  where  any  contract 
is  made  without  such  certificate,  it  shall  be  absolutely  void. 

We  are  therefore  confronted  squarely  with  the  question :  Shall 
an  injunction  issue  under  all  the  facts  and  circumstances  of  this 
case? 

I  have  concluded  to  refuse  an  injunction  for  three  reasons,  and 
I  will  assign  them  briefly: 

The  first  reason  which  I  present  for  refusing  an  injunction  is 
the  peculiar  character  and  nature  of  the  work — an  improvement 
which  is  now  but  partially  completed.  These  several  contractors 
are  all  of  them  at  work.  The  facts  are  that  the  City  of  Columbus 
has  long  since  outgrown  its  old  sewer  system,  the  present  sewers 
being  constructed  to  carry  off  the  refuse  and  filth  when  the  city  was 
probably  not  one-half  its  present  size.     The  persistent  agitation 
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of  this  whole  sewer  question,  aiid  the  vital  interest  which  has  so 
long  heen  manifested  in  the  sewer  problem,  only  serves  to  show  to 
any  practical  mind  the  urgency  of  the  existing  situation.  The 
health  and  welfare  of  the  city  are  jeopardized.  This  is  not  the 
case  of  enjoining  an  ordinary  improvement  such  as  the  building 
of  a  court-house,  or  the  building  of  a  memorial  structure,  or  the 
construction  of  a  market  house,  or  the  laying  out  of  a  boulevard. 
In  one  section  of  our  city,  at  least,  where  these  sewers  are  being 
constructed,  the  health  of  the  people  has  for  some  time  past  been 
threatened,  if  indeed  not  already  impaired.  The  work  has  been 
going  on  now  for  some  time.  The  city  has  already  paid  these  con- 
tractors on  their  work  the  sum  of  $48,718,  and  still  retains  about 
$5,000  belonging  to  the  contractors.  In  some  instances  pumps 
are  kept  going  day  and  night  as  a  matter  of  absolute  necessity.  In 
other  places  there  are  tunnels  being  supported  by  temporary  struc- 
tures. In  all,  there  are  great  excavations  and  temporary  machinery 
and  structures  of  all  kinds,  the  withdrawal  of  which,  the  inter- 
ference with  which,  and  especially  the  delay  incident  thereto,  it 
is  only  fair  to  say  would  be  a  public  calamity. 

I  have  no  hesitancy  therefore,  and  indeed  I  do  not  think  any 
court  would  have  any  hesitancy,  in  recognizing  at  once  the  peculiar 
nature  of  this  improvement  and  the  urgency  and  peculiar  necessity 
of  the  improvement.  It  will  not  do  to  answer  this  argument  by 
saying  that  the  municipality  does  not  possess  the  power,  by  reason 
of  these  void  contracts,  to  enforce  their  execution.  I  grant  that 
argument  as  a  general  principle.  But  we  must  remember  that  a 
municipality  necessarily  possesses  not  only  the  powers  specifically 
conferred  upon  it  by  law,  and  must  act  within  the  limitations  of 
such  powers,  but  a  municipality  also  possesses  such  powers  as  are 
necessarily  incident  to  or  may  fairly  be  implied  from  these  powers 
and  especially  including  all  powers  that  are  essential  to  its  very 
existence.  While  the  cases  are  extremely  rare  in  which  courts 
must  announce  this  doctrine,  yet  the  case  at  bar  is  one  in  which 
a  court  is  fully  justified  in  invoking  it.  Not  even  the  Burns  Law, 
therefore,  can  be  so  construed  as  to  take  away  and  utterly  destroy 
this  necessary  power. 

In  other  words,  where,  by  reason  of  the  misconduct,  the  ignorance 
or  the  error  of  the  officials  of  a  municipality,  this  city  is  placed 
in  the  midst  of  an  improvement  by  reason  of  which  a  situation 
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of  necessity  and  great  urgency  confronts  it,  it  is  too  late  for  a 
tax-payer,  or  for  the  city  itself,  to  enjoin  the  improvement. 

The  power  to  enact  the  Bums  Law  must  come  from  Section  6 
of  Article  XIII  of  the  Constitution,  which  provides  that — 

'^The  General  Assembly  shall  provide  for  the  organization  of 
cities  and  incorporated  villages  by  general  laws,  and  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts 
and  loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power.'* 

It  would  be  inconsistent,  therefore,  with  the  rights  still  remain- 
ing with  the  people  in  accordance  with  Section  20  of  Article  I,  to 
so  construe  this  Bums  Law  that,  by  reason  of  it,  a  municipality 
would  be  compelled  to  suffer  in  the  midst  of  a  partly  performed 
contract,  the  nature  of  which  is  such  as  is  presented  in  the  case  at 
bar. 

I  am  not  without  some  authority  in  this  state  in  taking  this 
position.  In  the  Toledo  Bridge  case,  decided  some  months  ago  by 
the  Supreme  Coi^rt  of  Ohio,  which  decision  was  announced  by  His 
Honor,  Judge  Davis,  it  will  be  remembered  that  after  holding  the 
act  authorizing  the  construction  of  a  bridge  in  Toledo  to  be  void 
and  unconstitutional,  it  was  intimated  that  even  though  the  bridge 
had  not  in  any  part  been  constructed,  yet  if  a  necessity  for  the 
bridge  existed,  it  would  not  have  been  enjoined. 

While  I  grant  that  there  is  no  estoppel  by  reason  of  the  fact 
that  the  parties  have  partly  carried  out  this  contract,  and  whatever 
might  be  the  fate  of  one  seeking  by  an  action  at  law  for  a  money 
judgment  upon  such  a  void  contract,  even  after  completion  of  the 
work  as  in  the  Lancaster  case,  58  0.  S.,  page  558,  nevertheless 
we  must  remember  that  this  is  not  a  law  case,  but  an  equitable 
one,  and  in  seeking  equitable  relief  the  plaintiff  must  not  only 
show  clean  hands  but  must  show  diligence,  and  moreover  is  not 
relieved  from  presenting  equities  before  he  can  have  relief  of  this 
nature. 

What  are  the  facts  in  this  case  ?  Let  us  take  into  consideration 
the  nature  of  this  improvement  which  I  have  before  mentioned, 
the  present  state  of  the  improvement,  the  knowledge  of  the  City 
of  Columbus,  and  of  its  tax-payers  of  such  contemplated  improve- 
ment, the  condition  of  the  city  in  case  these  improvements  should 
now  be  abandoned  and  all  the  machinery  be  withdrawn,  the  effects 
upon  the  public  health  and  welfare  if  enjoined.    Let  us  moreover 
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reflect  as  to  what  will  be  gained,  and  especially  as  to  what  will  be 
lost  by  such  a  course.  Let  us  remember  the  time  when  such  an 
action  might  have  been  begun  and  the  proper  time  to  do  it.  Let 
ns  further  remember  that  the  spirit  of  the  law  in  this  case  has 
been  fully  satisfied,  that  the  contracts  themselves  are  just  and 
indeed  favorable  to  the  city,  and  that  not  only  would  there  be  a 
great  damage  to  the  public  health  but  also  a  financial  damage, 
and  we  will  readily  see  that  the  equities  of  the  case  are  not  strong, 
and  that  the  plaintiff  must  rely  solely  upon  the  law  and  upon  the 
doctrine  that  equity  will  follow  the  law. 

I  quote  with  approval  from  the  decision  of  Judge  Wright,  in 
the  case  of  Ampt  v.  The  City  of  Cincinnati,  in  which  this  same 
act  was  pleaded.  This  will  be  found  in  the  3-ith  Bulletin,  pages 
111  and  112.  He  says  that  "a  court  of  equity  remains  passive 
until  a  case  of  equity  is  presented  which,  under  the  rules  of  equity 
jurisprudence,  calls  the  power  of  the  court  into  activity."  And 
further  that  "the  bare  fact  that  a  partly  executed  contract  with  a 
municipal  corporation  is  void  under  the  letter  of  the  law,  is  not 
of  necessity  a  ground  for  restraining  further  action  under  such 
contract."  And  further  that  "if  the  law  authorizes  a  municipal 
corporation  to  contract,  and  if  such  contract  is  in  good  faith  made 
and  is  partly  executed,  a  vast  expense  incurred  by  the  contractor 
in  preparing  to  complete  it,  when  the  municipal  authorities  in 
good  faith  desire  to  continue  it,  when  the  current  revenues  are 
sufficient  to  meet  the  current  demands,  where  it  is  to  the  financial 
interest  of  the  public  and  of  the  tax-paying  citizens  that  it  should 
continue,  a  court  of  equity  will  not,  at  the  suit  of  a  tax-payer  en- 
join such  contract  until  such  equities  are  presented  as  demand  it, 
although  the  contract  be  conceded  to  be  void,"  both  for  want  of 
the  auditor's  certificate  and  because  it  was  in  violation  of  the  law. 
Tliercfore  in  that  case  an  injunction  was  refused,  not  because  a 
municipal  corporation  can  not  be  estopped,  but  because  the  plaint- 
iff has  not  presented  a  case  which  calls  the  power  of  a  court  of 
equity  into  activity. 

I   distinguish,   therefore,   between   the   tax-payer   or   city   who   ■ 
stands  by  and  permits  an  improvement  to  go  on  which  is  of  no 
serious  nature,  and  who  would  be  permitted  to  secure  an  injunc- 
tion against  the  further  carrying  out  of  the  same,  and  the  same 
tax-payer  who  stands  by  when  an  improvement  of  the  character 
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and  nature  of  the  present  improvement  is  being  made,  and  then 
in  the  midst  thereof,  at  the  very  peril  of  public  health  and  public 
welfare,  would  seek  to  enjoin  the  completion  of  the  work.  In  the 
latter  case,  I  should  hold  such  person  guilty  of  laches. 

The  third  reason  which  I  assign  for  refusing  an  injunction  in 
this  case  is  because  of  the  law  itself. 

I  am  of  opinion,  and  I  am  well  satisfied  that  the  various  amend- 
ments of  the  original  section  (2702),  as  these  amendments  were 
made  first  in  79  0.  L.,  page  54,  then  in  80  0.  L.,  page  178,  and 
then  again  in  86  0.  L.,  page  391,  which  amendments  excepted 
Cleveland  from  its  operation,  had  this  effect:  that  as  each  one 
of  these  repealing  clauses  were  enacted  solely  to  graft  upon  the 
original  act  an  unconstitutional  exception,  the  repealing  clauses 
were  by  a  well-settled  rule  of  interpretation  likewise  void,  leaving 
Section  2702  as  it  stood  in  the  Revised  Statutes  of  1880.  Slate 
V.  Buckley,  60  0.  S.,  273. 

But  at  the  time  of  these  transactions  we  had  upon  our  statute 
books  what  is  now  admitted  to  be  the  unconstitutional  act  of 
April  30,  1891,  Section  4  of  which  (Bates,  2705-6)  excepts  Colum- 
bus from  the  necessity  of  complying  with  said  Bums  Law,  and 
under  former  adjudications  such  exceptions  being  valid,  it  was 
acted  upon  for  many  years  by  this  city  and  was  acted  upon  in  this 
case. 

The  Supreme  Court's  decisions  in  the  Toledo  and  Cleveland 
cases  which  wrought  the  revolution  in  this  state  and  reversed  the 
old  interpretation  of  these  special  statutes,  were  announced  in 
June,  1902,  being  about  two  months  before  these  proceedings  were 
commenced  by  the  first  ordinances,  and  several  months  before  the 
latter  ordinances  were  passed. 

Remembering  Judge  Minshall's  dictum  in  the  case  of  Cincinnati 
V.  Holmes,  56  0.  S.,  104,  which  we  find  on  page  113,  to  the  effect 
that  the  Burns  Law  applies  not  at  the  end  of  the  proceeding,  when 
the  contract  is  let,  but  at  the  beginning  when  the  ordinance  is 
passed  ordering  the  improvement,  the  question  arises  squarely.  Was 
tl:e  city  justified,  in  view  of  these  decisions,  in  continuing  to  act 
upon  and  under  the  special  enactment  ?  It  will  be  readily  granted 
that  prior  to  these  decisions  of  the  Supreme  Court  no  question 
whatever  could  arise  that  any  acts  of  the  city  under  this  special 
enactment  would  not  have  been  upheld,  even  though  they  were 
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now  for  the  first  time  before  the  court  for  adjudicatiani,  and  the 
reason  is  very  clear.  For  almost  fifty  years  this  character  of  legis- 
lation was  upheld  and  sustained,  and  therefore  the  Supreme  Court 
has  very  wisely  refused  to  declare  void  any  bonds  issued  or  con- 
tracts entered  into  under  such  acts  prior  to  their  decision  in  the 
Toledo  and  Cleveland  cases.  And  it  will  be  granted  that  within 
a  very  short  time  after  theee  decisions  municipalities  might  still 
act  under  s-pecial  laws.  The  question  really  in  this  case  is,  What 
was  a  reasonable  time?  In  other  words.  How  long  after  these 
decisions  in  the  Toledo  and  Cleveland  cases  should  a  court  permit 
municipalities  to  act  under  unconstitutional  statutes,  in  view  of 
the  fact  that  they  had  been  permitted  so  to  do  for  a  period  of  almost 
fifty  years? 

The  state  of  Ohio  was  confronted  with  a  very  peculiar  situation; 
indeed  a  most  unusual  situation.  The  Supreme  Court  itself  seems 
to  have  given  us  some  light  on  this  matter.  In  a  Columbus  case, 
it  enjoined  the  issuing  of  bonds  for  purposes  which  were  not  neces- 
sary and  urgent,  but  refused  to  enjoin  the  issuing  of  bonds  under 
a  void  act  for  a  purpose  which  seemed  to  be  necessary.  In  the 
case  of  the  City  of  Cleveland  itself,  for  many  months  after  it  had 
declared  the  act  to  be  absolutely  void,  the  court  nevertheless  per- 
mitted certain  improvements  to  be  made,  to-wit,  the  laying  of 
streets,  under  that  void  act. 

It  would  seem  that  the  court  would  answer  the  question,  there- 
fore, as  to  what  time  was  necessary  and  reasonable  to  this  effect: 
that  such  improvements  as  were  necessary  might  continue  under 
special  acts  up  to  May  1,  1903.  I  admit  the  uncertainty  of  this 
position,  but  it  must  be  remembered  that  in  any  event,  before  this 
court  could  grant  a  temporary  injunction,  the  opposite  view  must 
be  clear  and  certain — a  conclusion  I  can  not  reach. 

In  other  words,  it  is  by  no  means  certain  and  clear  to  my  mind 
that  the  Supreme  Court  would  declare  the  .act  of  the  city  officials 
in  this  case  to  liave  been  unwarranted  and  without  power  by  reason 
of  the  unconstitutionality  of  the  special  act,  and  unless  it  is  clear 
and  certain,  by  the  well-established  principles  of  law,  a  temporary 
injunction  can  not  issue. 

J.  M.  Butler  and  George  S.  Marshall,  for  plaintiff. 

Paul  Jones  and  L,  G,  Addison,  for  defendant. 
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ASSIGNMENT  BY  A  PUBLIC  OFnOCR  OP  UNEARNED 
COMPENSATION. 

[Superior  Court  of  Cincinnati — Special  Term.] 

Wallace  Burch  v.  George  B.  Harte,  Clerk. 

Decided,  May  18,  1903. 

Puhlio  Officer — Assignment  hy  of  Unearned  Compensation  Against  Pulh 
lie  Policu—A  Referee  is  a  Public  Officer— As  Between  Two  Assign- 
ments of  Fees  By — The  One  Subsequent  to  the  Allowance  of  will 
Prevail — Equities  as  Between  Two  Assignments — Parties  in  In- 
terest Under  the  Code. 

1.  An  endorser  on  a  note,  who  procures  an  assignment  by  the  maker 

to  the  holder  of  unearned  fees  for  services  as  referee,  is  not  a 
party  in  Interest  under  the  code,  in  a  suit  involving  the  validity  of 
the  assignment. 

2.  The  long  established  law  of  England,  that  an  assignment  by  a  public 

officer  of  unearned  compensation  as  such  is  void  as  against  public 
policy  is  a  recognized  rule  in  Ohio. 

3.  A  referee  is  a  public  officer  under  our  law,  and  an  assignment  by 

him  of  unearned  fees  falls  within  this  rule. 

4.  The  chief  function  of  a  referee  is  the  finding  of  facts  and  the  con- 

clusion reached  as  to  the  law  applicable  thereto,  and  until  this 
work  is  completed  and  an  allowance  has  been  made  therefor  by  the 
court,  there  exists  in  favor  of  the  referee  only  an  inchoate  right. 
It  can  not  be  contended,  therefore,  that  having  heard  certain  tes- 
timony prior  to  making  the  assignment,  the  assignment  was  good 
as  to  so  much  of  the  compensation  as  had  been  earned  up  to  that 
date. 
6.  An  assignee  of  fees  as  collateral  for  a  pre-existing  debt  is  not  entitled 
to  protection  as  against  a  subsequent  assignment  which  was  in  the 
nature  of  a  bona  fide  purchase  for  which  full  value  was  given. 

Hosea,  J. 

The  essential  facts  of  the  controversy  are  as  follows: 
The  plaintiff  claims  the  sum  of  $500  out  of  a  sum  of  $1,000 
in  the  hands  of  Harte,  Clerk  of  the  Oourt  of  Common  Pleas  of 
Hamilton  County,  by  virtue  of  his  office,  being  fees  allowed  the 
late  Philip  Kumler  for  services  ae  referee  in  a  certain  suit.  The 
claim  is  based  on  an  assignment,  in  writing,  from  said  Kumler 
dated  September  28,  1899,  anid  filed  with  said  clerk. 
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Upon  motion  of  the  clerk  an  order  of  interpleader  was  duly 
entered,  and  Scott  Bonham  and  C.  D.  Robertson,  made  defendants, 
have  filed  answers  and  cross-petitions — 'both  the  latter  standing 
upon  an  assignment  from  Kumler  to  Bonham  executed  August 
30,  1898,  and  notice  thereof  given  the  said  clerk  on  October 
17,  1898. 

The  connection  of  Robertson  with  the  matter  is  only  indirect 
and  incidental.  He  is  indorser  upon  a  note  given  by  Kumler  to 
Bonham  in  1893,  and  procured  the  assignment  by  Kumler  to 
Bonham  in  1898  as  collateral  to  said  note  in  relief  against  his 
own  liability  as  endorser.  This  does  not  make  him  a  "party 
in  interest"  under  the  code.  Bonham's  answer  and  cross-petition 
in  his  own  behalf  covers  all  legal  interest  in  this  regard,  conse- 
quently Robertson  may  be  dismissed  as  an  imnecessary  party  to 
the  action. 

It  further  appears  that  at  the  date  of  the  Bonham  assignment 
in  1898  a  number  of  hearings  had  been  had  by  the  referee,  but  no 
report  had  been  made  by  him,  and  no  allowance  of  fees  had  been 
made  by  the  court. 

The  first  allowance  for  services  rendered  was  made  and  entered 
by  the  court  on  July  24,  1899,  for  the  sum  of  $500 ;  and  on  Sep- 
tember 28,  1899,  Kumler  assigned  said  allowed  sum  (or,  as  he 
expressed  it,  his  "judgment  for  costs,  amounting  to  $500"),  to  the 
plaintiff,  Burch,  for  a  consideration  of  $450,  cash  paid  to  him 
therefor,  whidi  assignment  is  the  predicate  of  this  action. 

Considerations  of  an  equitable  nature  were  touched  upon  in  the 
very  able  arguments  of  counsel;  but  these  must  abide  the  determ- 
ination of  the  main  question  involving  the  validity  of  the  Bonham 
assignment. 

The  plaintiff  contends  that  under  the  rule  long  established  in 
England,  and  by  many  authorities  in  this  country,  the  assignment 
by  a  public  odicor  of  his  unearned  compensation  as  such,  is  void 
as  agains-t  public  ]X)licy. 

It  is  ur<rod  1)Y  dofen.lant,  (1),  that  this  rule  is  not  recognized  in 
Ohio;  and  (2),  that  if  it  were,  it  has  no  application  to  a  "referee" 
under  our  law. 

The  main  doctrine,  holding  such  assignments  invalid,  has  long 
been  the  law  of  England.     In  Ilill  v.  Paul,  8  Clark  &  Pinnell, 
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307,  Lord  Chancellor  Lyndhuret  quotes,  as  showing  the  law  at  a 
flnnch  earlier  date,  a  terse  expression  of  Lord  Eldon,  namely: 

'^A  pension  for  past  services  may  b^  alienated ;  but  a  pension  for 
supporting  the  grantee  in  future  services  is  inalienable." 

In  Liverpool  v.  Wnght,  L.  J.  (K  S.),  Ch.  871  (1859),  Wood, 
Vice-Chancellor,  discussing  the  reasons  on  which  the  doctrine  rests, 
eays: 

'^There  is  a  second  ground  of  public  policy,  for  which  the  case 
of  Palmer  v.  Vaughn  (3  Swanst.,  173)  is  the  leading  authority, 
which  is  this:  That  nobody  can  deal  with  the  fees  of  a  person 
who  holds  an  oflBce  of  this  description  (clerk  of  the  peace),  because 
the  law  presumes,  with  reference  to  an  office  of  trust,  that  he  re- 
quires the  payment  which  the  law  has  assigned  to  him  for  the  pur- 
pose of  upholding  the  dignity  and  performing  properly  the  duties 
of  that  office;  and  therefore  it  will  not  allow  him  to  part  with  any 
portion  of  those  fees  either  to  the  appointer  or  to  anybody  else. 
He  is  not  allowed  to  charge  or  incumber  them.  ♦  *  *  Any  at- 
tempt to  assign  any  portion  of  the  fees  of  his  office  is  illegal,  on 
the  ground  of  public  policy,  and  held  therefore  to  be  void." 

Many  other  English  cases,  both  earlier  and  later,  reiterate  the 
same  doctrine  without  dissent. 

In  this  country  the  ease  of  Bliss  v.  Lawrence,  58  N.  Y.,  442 
(1874),  is  generally  regarded  as  the  leading  one.  It  arose  upon 
an  assignment  by  a  clerk  in  the  U.  S.  Treasury  Departmnet  of  a 
month^s  salary  in  advance. 

The  court  says : 

"The  controlling  question  in  these  cases  is  that  of  the  lawfulness 
of  assignment  by  way  of  anticipation  of  the  salary  to  become  due, 
of  a  public  officer.    *    *    ♦ 

"Salaries  are  by  law  payable  after  work  is  performed  and  not 
before:  and,  while  this  remains  the  law,  it  must  be  presumed  to 
be  a  wise  regulation  and  necessary,  in  the  view  of  the  law-makers, 
to  the  efficiency  of  the  public  service.  The  contrary  rule  would 
permit  the  public  service  to  be  undermined  by  the  assignment  to 
strangers  of  all  the  funds  appropriated,  to  salaries.  It  is  true,  in 
respect  to  officers  removable  at  will,  that  this  evil  could  in  some 
measure  be  limited  by  their  removal  when  they  were  found  as- 
signing their  salaries ;  but  this  is  only  a  partial  remedy,  for  there 
would  still  be  no  means  of  preventing  the  recurrence  of  the  sa  ne 
difficulty.     If  such  assignments  are  allowed,  then  the  assignees. 
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by  notice  to  the  government,  would,  on  ordinary  principles,  bo  en- 
titled to  receive  pay  directly,  and  to  take  the  places  of  their  as- 
signors in  respect  to  the  emoluments,  leaving  the  duties,  as  a  bar- 
ren charge,  to  be  borne  by  the  assignors.  It  does  not  need  much 
reflection  or  observation  to  understand  that  such  a  condition  of 
things  could  not  fail  to  produce  results  disastrous  to  the  eflBciency 
of  the  public  service." 

The  court  discusses  the  English  authorities,  and  continues: 

"Similar  questions  have  arisen  in  respect  to  persons  not  strictly 
public  officers;  but  the  principle  before  stated  has  in  the  courts 
of  England  been  adhered  to  firmly.    *    *    ♦ 

"The  substance  of  it  all  is  the  necessity  of  maintaining  the  effi- 
ciency of  the  public  service  by  seeing  to  it  that  the  public  salaries 
really  go  to  those  v»rho  perform  the  public  service.  To  this  extent 
the  public  policy  of  every  country  must  go  to  secure  the  end  in 


The  general  rule  thus  indicated  has  been  followed  and  adopted 
in  many  states  in  a  number  of  cases,  of  which  the  following  are 

examples:  81  Alabama,  266,  Schloss  v.  Hewitt;  —  Arizona, , 

King  v.  Hawkins;  6G  California,  72,  Bangs  v.  Dunn;  4  Indiana,  1, 
Ellis  V.  State;  —  Kentucky,  63  S.  W.  Rep.,  280,  Holt  v.  Thurman; 
118  Missouri,  146,  State  v.  Williamson,  Mail  Carrier;  110  Mich- 
igan, 203,  In  re  King;  49  Xew  Jersey  L.  R.,  144,  Wayne  Tp.  v.  Car 
hill;  141  Ne^v  York,  9,  In  re  Sara  Worthington  et  al,  Executors; 
67  Penn.  St.,  361,  Elwyn's  Appeal,  Retired  Army  Officer;  17  S. 
Carolina,  585,  Buiz  v.  Charleston;  10  S.  Dakota,  306,  State  v. 
Barnes;  86  Texas,  303,  Bank  v.  Fink,  County  Assessor;  42  W. 
Virginia,  229,  Stevenson  v.  Kyle;  36  Federal  Reporter,  147,  Shan^ 
nan  v.  Bruner,  Master  in  Chancery. 

It  is  also  adopted  by  text-writers :  Story^s  Equity,  Section  1040i; 
Mechem  on  Public  OfTicers,  Section  874;  Greenhood  on  Public 
Policy,  351  (Rule  297). 

The  Alabama  case  of  Schloss  v.  Hewitt,  above  cited,  gives  this 
very  excellent  statement  of  the  reasons  for  the  rule.: 

"It  is  very  easy  to  see  how  great  abuses  would  follow  if  such 
transfers  wore  permitted.  Xot  only  would  there  exist  a  constant 
temptation  to  anticipate  future  eamin<?s  under  the  stress  of  pres- 
ent financial  pressure  at  usurious  rates  of  discount,  but,  when 
completed,  one  of  the  strongest  incentives  to  itidustrious  exertion — 
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the  expectation  of  pecuniary  reward  in  the  near  future — would  be 
gone/^ 

Another  well  considered  case  is  that  in  86  Texas  303,  cited  above. 
The  Court  of  Appeals  of  4  Jud.  Cir.  certified  the  following  ques- 
tion: 

'T[8  it  contrary  to  public  policy  in  this  state  for  a  public  oflBcer 
(he  having  qualified  and  been  in  ofl5ce)  to  gave  a  lien  upon  his 
unearned  official  compensation  ?'' 

The  officer  was  an  assessor,  and  the  court,  after  citing  a  for- 
midable list  of  English  and  American  authorities,  says: 

"There  is  no  distinction  between  the  assignment  of  unearned 
fees  and  the  assignment  of  unearned  salary.  If  anything,  the  rear 
son  is  stronger  for  holding  such  assignments  of  fees  void  than  for 
holding  a  like  assignment  of  salary  to  be  invalid ;  because  a  salary 
is  a  fixed  sum  for  a  given  time,  and  there  could  be  no  doubt  as 
to  the  amount  to  which  the  assignee  would  be  entitled ;  while  in  the 
case  of  fees  to  be  paid  by  the  county  or  state,  the  officials  would  be 
required  to  go  into  a  settlement  of  the  question  of  amount,  with 
many  different  persons  in  some  instances,  which  would  confuse  and 
embarrass  the  public  business.'* 

In  122  New  York,  478,  Bowery  Bank  v.  Wilson,  the  court  em- 
ploys similar  reasoning,  overruling  a  case  in  50  How.  Pr.  Eep.,  143, 
upon  the  assignment  of  the  unearned  fees  of  a  justice  of  the  peace; 
and  the  same  rule  is  applied  again  in  155  N.  Y.,  412. 

Only  one  case  squarely  repudiates  the  doctrine,  namely,  15th 
Wisconsin,  83,  State  v.  Hastings;  but  this  latter  case  has  been  dis- 
approved in  many  subsequent  decisions ;  among  them  being  66  Cali- 
fornia, 72;  86  Texas,  303;  118  Mo.,  146;  and  122  N.  Y.,  478. 
The  Texas  court,  in  the  case  above  cited,  thus  voices  the  general 
disapproval : 

"So  slight  a  consideration  of  the  number  of  cases  decided  by 
courts  of  eminent  ability  shows  that  the  court  in  that  case  (State 
V.  Hastings),  did  not  give  sufficient  thought  to  the  question  in- 
volved to  entitle  the  opinion  to  weighf 

7  Metcalf  (48  Mass.),  335  (1844),  was  cited  at  the  hearing  as 
opposing  the  rule;  but  upon  examination  I  do  not  so  consider  it. 
In  that  case  the  question  of  public  policy,  though  incidentally  men- 
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tioned  by  counsel,  was  not  considered,  since  the  judgment  proceeds 
solely  upon  the  finding  that  the  assignment  of  salary  covered  a  pos- 
sibility coupled  with  an  interest,  and  not  a  mere  naked  expectancy. 
This  case  has  been  distinguished  in  other  subsequent  cases,  no- 
tably, the  58th  Xew  York  and  the  118th  Mo. ;  and  is  practically  re- 
pudiated in  a  later  Massachusetts  case,  79  Mass.  (13  Gray),  200, 
which  holds  that  the  quarterly  salary  of  a  public  school  teacher, 
holding  under  an  annual  salary  payable  quarterly,  can  not  be 
reached  by  trustee  proceedings,  (similar  to  garnishment  in  Ohio) 
prior  to  the  completion  of  the  quarter,  upon  any  theory  of  propor- 
tional earning  for  time  served.    The  court  say: 

"It  was  not  a  debt  and  might  not  become  a  debt;  the  contract 
was  entire,  and,  until  completed  on  the  part  of  the  teacher,  noth- 
ing was  due.'' 

There  is  an  expression  of  doubt  by  the  authors  of  Pomeroy's 
Equity  (who  are  California  lawyers),  in  a  note  to  Section  1276, 
as  to  the  applicability  of  the  English  rule  to  the  conditions  of  this 
country,  and  their  belief  that  the  American  law  will  not  go  be- 
yond statutes  upon  the  subject ;  but  the  authors  cite  only  a  meagre 
list  of  authorities,  and  those  relate  solely  to  the  effect  of  special 
United  States  statutes  prohibiting  assignments.  No  question  of 
public  policy  was  involved  in  those  cases,  excepting  that  the  United 
States  statute  in  question  is  to  all  intents  a  practical  embodiment 
of  the  doctrine  of  public  policy  under  consideration. 

In  view  of  the  decided  weight  of  authority  in  favor  of  this  doc- 
trine, of  character  and  number  of  eminent  authorities  upholding  it, 
and  of  the  cogent  reasons  advanced  for  its  support,  I  feel  con- 
strained to  accept  and  apply  it  as  law  for  this  case,  unless,  indeed, 
there  exists  controlling  authority  in  Ohio  to  the  contrary;  or,  upon 
due  consideration,  I  shall  be  satisfied  that  a  "referee"  under  our 
law  is  not  a  "public  officer''  within  the  scope  of  the  rule. 

But  in  view  of  defendant's  contention  that,  at  the  date  of  the 
assignment  of  August,  1898,  the  referee  had  already  had  a  number 
of  sittings,  and  had,  therefore,  to  some  extent  at  least,  already 
earned  fees,  it  must  be  premised  that  the  mere  taking  of  testi- 
mony is  but  the  basis  and  preparation  for  that  duty  which  the 
referee  is  to  perform,  namely,  to  consider,  decide  and  report  upon 
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the  facts  thus  elicited.  The  real  duty,  which  is  the  chief  func- 
tion of  the  referee,  is  the  "finding"  of  facts  and  the  "deciding*' 
upon  the  law  applicable  thereto.  If,  for  example,  a  referee  should 
die  after  'hearings,**  but  before  finding  and  decision,  the  work 
done  would  avail  nothing.  His  successor  must  begin  de  novo. 
It  seems  but  reasonable,  therefore,  to  conclude  that  the  mere 
preliminary  labor  of  the  referee,  however  onerous,  required  in 
order  to  enable  him  to  discharge  the  real  function  of  his  oflBce,  is 
not  the  thing  for  which  compensation  is  provided,  apart  from  its 
final  completion  and  result. 

The  case  in  79  Massachusetts,  among  others  already  cited,  is  an 
authority  on  this  point ;  and  a  still  more  pertinent  authority  is  141 
New  York,  page  9,  to  which  I  shall  have  occasion  to  refer  later, 
together  with  Ohio  authority. 

Upon  both  reason  and  authority  it  must  be  held  that  the  subject 
of  the  assignment  of  August,  1898,  was  the  unearned  fees  of  the 
referee,  and  the  defendant  can  derive  no  benefit  from  the  fact  that 
some  labor  had  already  been  performed;  for,  under  our  statutes, 
the  fees  of  a  referee  are  to  be  determined  and  "allowed'^  by  the  ap- 
pointing court,  and,  until  so  allowed,  there  exists  but  an  inchoate 
right 

Coming  now  to  the  question  whether  a  referee,  under  Ohio 
statutes,  is  a  ^^public  ofiicer**  within  the  rule  of  public  policy  herein 
considered,  it  is  to  be  noted  at  the  outset  that  the  Constitution  of 
Ohio  does  not  employ  or  define  the  term  "public  officer.'^  It  is  in 
this  respect — as  Webster  characterized  the  Federal  Constitution — 
'^An  instrument  of  enumeration  rather  than  of  definition.'* 

Article  II,  Section  27,  provides  that: 

''The  election  and  appointment  of  all  officers  shall  be  made  in 
such  manner  as  may  be  directed  by  law." 

Under  this  section  our  Supreme  Court,  in  7  0.  St.,  647,  State 
V.  Kennon,  hold  that  emolument  is  a  usual  but  not  necessary  ele- 
ment constituting  an  office;  that  authority  and  power  relating  to 
the  public  interest,  conferred  by  statute,  and  which  may  be  vested 
in  a  board  or  individuals,  by  election  or  the  appointing  power  of 
the  state,  constitute  an  "office.**     "Whatever  less  than  this  may 
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constitute  an  office'^— the  court  holds — is  "unnecessary  to  determ- 
ine."    (See  also  29  0.  St.,  102,  State  v.  Covington). 

The  section  quoted,  and  the  decision  explaining  it,  taken  in 
connection  with  Article  II,  Section  29,  specifying  three  classes  of 
public  servants,  namely,  "oflBcer,"  "public  agent^'  and  "contractor," 
suggest  a  reason  for  the  distinction  between  a  "public  ofiBcer,*^ 
properly  so  called,  who  is  invested  with  some  authority  and  power 
of  the  state,  and  subject  therefore  to  certain  responsibilities  pecu- 
liar to  the  public  service  rendered  necessary  by  the  interests  of  the 
public,  and  a  mere  "agent'*  or  "contractor**  upon  whom  no  such 
responsibility  rests.  Certain  requirements  relating  to  personal 
eligibility  to  office  are  also  specified  in  the  Constitution,  as,  that 
one  must  be  an  elector,  must  not  be  a  duellist,  and  must  take  an 
oath,  etc.  (Article  XV,  Sections  4,  5  and  7). 

Referees,  under  our  code,  are  clearly  adjuncts  to  the  judicial 
system  of  the  state ;  and  clothed,  to  some  extent  at  least,  with  the 
powers  and  duties  of  the  judicial  office.  Our  statutes  provide  for 
their  appointment  by  a  court,  with  or  without  the  consent  of  par- 
ties, prescribe  their  duties,  require  an  official  oath,  and  provide 
for  compensation  to  be  allowed  by  the  court  in  its  discretion.  Sec- 
tion 5213  of  the  Revised  Statutes  provides  that  a  "trial  by  referees 
shall  be  conducted  in  the  same  manner  as  a  trial  by  the  court,** 
with  power  to  "summon  and  enforce  the  attendance  of  witnesses, 
administer  necessary  oaths  in  the  trial**;  "grant  adjournments  the 
same  as  the  court**,  "find  facts**,  state  "conclusions  of  law**  and 
give  "decisions**  which  may  be  excepted  to  and  reviewed,  and 
which,  unless  the  reference  be  merely  to  report  facts,  "stand  as 
the  decision  of  the  court/*  and  upon  which  "judgment  may  be  en- 
tered in  the  same  manner  as  if  the  action  had  been  tried  by  the 
court." 

The  object  and  purpose  of  the  appointment  of  referees,  as  will 
appear  more  fully  by  reference  to  the  multitude  of  statutes  desig- 
nating the  various  classes  of  questions  that  may  be  submitted  to 
them,  is  to  relieve  the  courts,  and  contribute  to  the  due  and  speedy 
administration  of  justice  in  the  general  interest  of  the  public,  by 
doing  detail  work.  This  is  illustrated  in  the  case  at  bar,  by  the 
referee*s  appointment  to  ascertain  the  identity  of  numerous  stock- 
holders, and  to  proportion  and  assess  their  statutory  liability. 
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Our  Supreme  Court  has  had  occasion  to  consider  this  matter 
somewhat,  and  its  views  are  instructive  in  this  connection.  Thus, 
in  7  0.  S.,  132,  Lawson  v.  Bissell,  the  court  say : 

'Instead  of  submitting  the  case  to  a  jury  or  court,  the  code  pro- 
vides for  a  third  mode  of  deciding  the  issues  of  fact  and  law, 
and  this  is  by  referees.  The  referees  are  substituted  for  the  court 
and  jury;  and  their  province  is  to  decide  the  facts  oif  the  case,  if 
facts  only  are  submitted,  or  both  facts  and  law,  if  both  are  re- 
ferred. *  *  *  These  provisions  of  the  code  show  very  clearly 
that  while  the  trial  before  referees  is  subject  to  the  review  and 
revision  of  the  court  ordering  the  reference,  it  is  a  substitute  for 
a  trial  in  court;.  The  finding  of  facts  is,  in  effect,  the  special  ver- 
dict of  a  jury.  The  conclusions  of  law  of  the  referees  stand  as  the 
law  decision  of  the  court,  and,  if  not  set  aside,  a  judgment  follows 
of  course," 

25  0.  S.,  402,  Bell  v.  Crawford,  discusses  the  effect  of  the  pre- 
ceding case  on  reports  of  master  commissioners,  and  is  valuable  as 
an  exposition  of  the  duties  and  powers  of  master  commissioners 
and  referees. 

33  0.  S.,  336,  holds,  passim,  that— 

''The  referee  is  substituted  for  the  court,  and  the  cause  proceeds 
before  him  as  though  it  was  tried  in  court  and  upon  submission/' 
(Citing  above  cases). 

In  the  light  of  the  statutory  provisions  and  of  the  judicial  com- 
ments cited,  it  is  difficult  to  see  why  a  referee,  under  Ohio  laws,  is 
not  a  "public  officer,"  in  a  reasonable  and  proper  sense  within  the 
general  doctrine  of  public  policy  under  discussion.  There  can  be 
no  question  that  a  judge  of  a  court;  of  record  is  a  public  officer, 
because  the  nature  of  his  duties  make  him  one  of  the  agencies 
for  administering  one  of  the  three  great  powers  of  government, 
apportioned  by  the  Constitution  between  the  three  administrative 
departments  of  the  state — ^the  legislative,  the  executive  and  the 
judicial.  The  "referee,"  under  our  law,  is,  as  declared  by  the 
Supreme  Court,  a  ** substitute  for  the  court  and  jury,'*  and  falls 
quite  within  the  definition  of  Mechem,  in  his  work  on  "Public 
Offices  and  Officers,"  as  follows : 

"Section  2.  A  public  office  is  the  right,  authority  and  duty 
created  and  conferred  by  law,  by  which,  for  a  given  period,  either 
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fixed  by  law  or  endwrvng  at  the  pleasure  of  the  creating  power,  an 
individual  is  invested  with  some  portion  of  the  sovereign  functions 
of  the  government,  to  he  exercised  by  him  for  the  benefit  of  the 
pvilic.    The  individual  so  invested  is  a  public  officer/' 

Indeed,  the  referee  seems  to  fall  also  within  the  limited  defini- 
tion of  the  sa;me  author,  which  discriminates  between  an  office  and 
mere  employment  or  contract,  for  here  is  a  '^delegation  to  the  tndi- 
vidual  of  some  of  the  sovereign  functions  of  the  government  to  be 
exercised  by  him  for  the  benefit  of  the  public.'* 

The  case  of  Estate  of  Hathaway,  Deceased,  71  New  York,  238, 
has  been  cited  as  authority  for  the  opposite  view;  but  upon  careful 
reading  it  will  be  found,  that,  while  the  court  uses  expressions 
that  without  the  context  might  seem  to  be  of  general  application, 
it  was  in  reality  dealing  with  a  purely  technical  question,  under  a 
clause  of  the  Constitution  of  New  York  prohibiting  the  justices  of 
the  Supreme  Court  from  exercising  "any  power  of  appointment  to 
public  office.'*  The  holding,  therefore,  that  referees,  receivers,  etc., 
were  not  "public  officers  within  the  inhibition  of  the  Constitution," 
and  therefore  could  be  appointed  by  the  judges,  is  purely  technical 
and  local,  and  is  not  applicable  as  a  countervailing  authority  under 
the  more  general  considerations  of  public  policy  involved  here. 

It  will  not  pass  without  notice  that  the  same  court  that  held 
"referees'*  not  to  be  "public  officers,"  under  a  clause  of  the  Con- 
stitution of  New  York,  is  the  leading  authority  for  the  doctrine 
under  consideration  (58  N.  Y.,  442) ;  and  that  in  a  much  later 
case  (141  N.  Y.),  already  cited,  applied  it  even  to  executors,  as 
we  shall  see. 

As  an  oflf-set  to  this  decision,  in  any  aspect,  the  ruling  of  Justice 
Brewer  of  the  U.  S.  Supreme  Court,  then  circuit  judge,  in  36  Fed. 
Eep.,  147,  Shannon  v.  Bonner,  may  be  now  more  particularly  re- 
ferred to  as  showing  that  the  doctrine  under  consideration  is  not 
so  limited.  The  question  was  upon  the  validity  of  an  assignment 
of  the  unearned  fees  of  a  master  in  chancery,  and  the  court  says : 

"Now,  can  an  officer  make  an  assignment,  in  advance,  of  his 
fees  or  salary?  The  law  is  very  clear  that  he  can  not.  Public 
policy  has  affirmed  the  necessity  of  securing  to  every  public  officer, 
when  earned,  his  fees  or  salary,  unhindered  by  any  present  legal 
attack  or  any  previous  voluntary  assignment.     There  are  many 
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cases,  both  in  England  and  this  country,  aflBrming  the  necessity  of 
upholding  such  public  policy." 

After  citing  58  N.  Y.,  442,  and  discussing  the  Wisconsin  case 
in  opposition,  he  continues : 

^^ut  the  general  voice  of  authority,  both  across  the  water  and 
here,  is,  that  no  voluntary  assignment  can  be  sustained  by  a  public 
officer  of  fees  or  salary  yet  to  be  earned.*' 

It  will  be  sufficiently  obvious,  that  for  the  practical  purposee  of 
this  case  a  master  and  a  referee  are  substantially  interchangeable 
quantities,  although  the  duties  and  powers  of  the  master  are  usually 
of  a  somewhat  more  limited  nature;  so  that  the  views  of  Justice 
Brewer  apply  with  equal  if  not  with  greater  force  to  referees. 

Counsel  for  the  defense,  by  way  of  the  reductio  ad  absurdum, 
cite  the  case  of  notaries  public,  who  they  say  are,  in  a  sense, 
"judicial  officers,"  yet  not  ''public  officers'*  under  our  Constitution. 
But  a  notary  public  is,  in  fact,  one  of  the  few  thus  expressly  rec- 
ognized in  that  instrument.  Article  II,  Section  4,  refers  to  notaries 
public  as  ^Tiolding  office  under  the  authority  of  the  state,"  and 
therefore  as  "public  officers"  in  the  sense  of  the  argument  used. 

We  pass  now  to  the  consideration  of  such  Ohio  cases  as  bear 
more  or  less  directly  upon  the  questions  at  issue. 

The  case  of  the  City  of  Newark  v.  Funk  &  Bro.y  15  0.  S.,  462, 
holds  that  the  salaries  of  officers  of  incorporated  cities,  due  and 
unpaid,  may  be  subjected  by  judgment  creditors  to  payment  of  their 
judgments  under  Section  458  of  the  Code  (R.  S.,  5464). 

It  appears  to  have  been  contended  that  it  was  "against  public 
policy  to  permit  salaries  and  pay  of  their  officers  and  public  agents 
to  be  so  garnish eed." 

The  court  holds  otherwise,  but  says  (p.  464) : 

"We  do  not  say  or  suppose  that  a  salary  which  is  not  yet 
earned,  or  for  the  payment  of  which  the  proper  period  has  not  yet 
arrived,  can  be  so  garnisheed  or  attached.  It  must  be  a  subsisting 
claim,  due  or  to  become  due,  and  for  the  ultimate  payment  of 
which  the  obligation  to  pay  is  fixed  without  reference  to  future 
acts  or  considerations." 

This  obviously  excludes  fees  yet  to  be  "allowed" — ^the  payment 
of  which  depends  not  only  upon  the  completion  of  the  service,  but 
upon  the  allowance  by  a  court  thereafter. 
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17  0.  S.,  591,  Porter  v.  Dunlap,  was  cited  by  the  defense  in 
opposition  to  the  general  doctrine.  A  public  school  teacher,  under 
annual  salary,  payable  in  quarterly  installments,  assigned  his  quar- 
ter's salary,  in  advance,  to  the  township  treasurer,  authorizing  him 
to  retain  it  out  of  the  money  to  come  into  his  hands  for  the  quar- 
ter's service,  and  subsequently,  after  receiving  the  order  on  the 
treasurer  at  the  conclusion  of  the  quarter  for  the  salary  then  due, 
transferred  the  order  to  another,  who  had  no  notice  of  the  former 
transfer.  The  court  sustained  the  claim  of  the  treasurer  as  a  prior 
equity,  coupled  with  possession,  treating  the  agreement  of  the 
teacher  allowing  the  treasurer  to  retain  the  money  out  of  funds 
which  must  eventually  come  through  him,  as  collateral  to  the  as- 
signment, and  creating  an  estoppel  against  the  subsequent  assignee 
in  virtue  of  the  acts  of  the  assignor. 

It  does  not  appear  that  the  doctrine  of  public  policy,  under 
present  consideration,  was  invoked  in  the  case,  or  was  in  any  way 
referred  to.  The  prior  assignment  was  attacked  upon  grounds  of 
public  policy,  indeed,  but  of  an  entirely  different  character. 

But,  under  the  views  and  authorities  before  cited,  it  may  well  be 
that  neither  court  nor  counsel  regarded  a  school  teacher  as  a  "public 
oflBcer''  in  any  sense,  under  the  doctrines  here  discussed. 

An  almost  precisely  similar  case  will  be  found  in  78  111.,  143 
(Johnson  v.  Pace)  in  which  the  action  of  the  court  was  similar, 
and  in  the  opinion  there  is  this  hint  as  to  the  reason: 

^'Nor  do  we  discover  here  any  such  violation  of  duty  or  improper 
practice,  as  school  officers,  as  is  claimed  by  appellants,  which  should 
deny  to  Holmes  (the  prior  assignee)  the  benefit  of  this  money.'' 

But  the  case  contains  no  suggestion  otherwise  that  the  assign- 
ment was  questioned  on  such  grounds. 

40  0.  S.,  396,  Caran  v.  Little^  decided,  by  the  S.  C.  Commission, 
presents  a  case  of  an  assignment  by  a  city  solicitor  of  a  quarter's 
salary  in  advance ;  but  there  is  in  it  no  hint  or  suggestion  that  the 
question  of  public  policy  was  raised  or  considered.  The  suit 
turned  upon  the  question  of  liability  of  the  endorser  of  the  order, 
and  involved  no  question  pertinent  to  the  present  consideration. 

The  case  of  Overturf  v.  Gerlach,  62  0  S.,  127,  decided  at  the 
January  Term,  1900,  is  important  in  its  recognition  of  the  public 
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impolicy  of  permitting  the  unearned  fees  of  a  public  officer  to  be 
Bequestered. 

The  suit  was  against  an  executor  under  Section  5464,  Revised 
Statutes.  The  court  distinguishes  the  case  of  City  of  Newark  v. 
Funk  (15  0.  S.,  462),  and  draws  special  attention,  as  I  have  done 
here,  to  the  express  limitation  embodied  in  it. 

The  court  further  say: 

'TVTiile  the  embarrassment  that  might  affect  the  public  service 
in  the  attachment  of  the  salary  of  a  public  officer  was  not  re- 
garded in  that  case  of  such  a  grave  character  as  on  grounds  of 
public  policy  to  forbid  its  adoption  by  a  creditor,  yet  its  impolicy 
in  the  case  of  administrators,  for  the  reasons  stated,  is  more  ap- 
parent than  in  the  case  of  public  officers,  and  has  not  been  sustained 
by  any  court.'' 

In  discussing  the  nature  of  the  executor's  compensation,  the 
court  say: 

"Overturf  may  not  be  entitled  to  the  compensation  and  com- 
missions provided  by  law  at  the  final  settlement.  This  will  de' 
pend  upon  the  judgment  and  allowance  of  the  probate  court.  By 
reason  of  maladministration  he  may  be  entitled  to  nothing,  and 
nothing  may  be  allowed  him.  Hence,  until  the  estate  has  been  set" 
tied,  or  some  allowance  has  been  made  him  by  the  probate  court, 
it  can  not  be  said  that  there  is  anything  due  him  therefor/* 

The  syllabus  of  the  case  is  as  follows : 

^TJntil  allowed  by  the  court,  the  compensation  and  commissions 
of  an  executor  *  *  *  can  not  be  attached,  or  by  any  similar 
process  appropriated  to  the  payment  of  his  claim  by  a  creditor  of 
such  executor." 

The  Ohio  case  just  cited  forms  an  instructive  supplement  to 
that  in  141  N.  Y.,  9,  In  re  Worthington  et  al.  Executors  (supra)  y 
in  which  an  executor  assigned  his  commissions,  in  advance,  and 
was  subsequently  removed  for  mental  incapacity  and  died — all 
prior  to  his  filing  of  final  account  and  allowance  of  fees  and  com- 
missions by  the  court. 

The  opinion  of  the  court  brings  so  fully  and  clearly  into  review 
underlying  reasons  which  seem  to  me  applicable  to  the  case  at  bar, 
as  to  justify  liberal  quotation- 
Says  the  court: 
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"It  may  be  conceded  that  the  assignment  of  the  commissions 
was  made  for  a  good  consideration,  and  that  the  removed  executor 
had  actively  participated  for  many  years  in  the  management  and 
administration  of  the  estate,  and  that  the  representatives  were 
therefore  entitled  to  some  consideration  upon  the  final  allowance 
of  commissions  by  the  surrogate.  The  difficulty  in  the  way  of 
appellant  is  of  another  kind.  Until  ascertained  and  liquidaied,  at 
the  times  and  in  the  manner  authorized  by  law,  the  commissions 
are  not  subject  to  the  executor's  disposal,  hut  the  right  to  them  is 
inchoate,  and,  upon  grounds  of  public  policy,  unassignable.  There 
is  no  fundamental  distinction  in  this  respect  between  public  and 
private  trusts,  where  the  statute  fixes  the  compensation  and  pre- 
scribes that  it  shall  not  become  due  and  payable  until  the  service 
has  been  rendered,  or  at  stated  periods  during  the  term  of  service. 
It  is  well  settled  that  a  public  officer  can  not,  during  his  official 
term,  and  before  his  salary  or  fees  become  due  and  payable,  make  a 
valid  assignment  of  such  salary  or  fees  {Bliss  v.  Lawrence,  58 
N.  Y.,  442;  Bowery  National  Bank  v.  Wilson,  122  N.  Y.,  478). 
*  *  *  If  the  emoluments  of  the  office  might  be  separated  from 
it  and  transferred  to  another,  it  would  leave  the  duties  of  the  o&cq 
as  a  barren  charge  to  be  borne  by  the  incumbent.  It  is  evident  that 
transfers  of  this  kind  would  not  tend  to  promote  activity  and  care 
in  the  discharge  of  official  obligations.  The  same  considerations 
forbid  the  recognition  of  an  assignment,  by  an  executor,  of  his 
commissions  in  advance  of  the  time  provided  by  law  for  their 
adjustment  and  payment.  When  the  hope  of  compensation  is 
gone,  a  strong  incentive  to  diligence  and  zeal  is  wanting,  and  the 
temptation  to  be  content  with  a  lax  and  perfunctory  administration 
of  the  trust  becomes  more  persuasive." 

When  it  is  considered  that  the  functions  of  a  referee,  under  our 
statutes,  are  not  simply  of  an  administrative  character,  as  are 
those  of  an  executor,  but  involve  the  exercise  of  judicial  powers  in 
hearing  and  rendering  decisions  upon  both  the  law  and  the  facts, 
which  in  some  cases  stand  as  and  for  the  decisions  of  the  court 
itself,  it  must  be  admitted  that  the  reasons  given  by  the  Xew  York 
Court  of  Appeals  aj)ply  with  even  stronger  force  to  referees.  The 
question  arising  upon  the  application  of  the  doctrine  under  discus- 
sion is  not  one  to  be  determined  upon  a  mere  technical  definition 
of  the  term  "public  officer/'  such  as  might  be  necessary  under  a 
power  of  appointment  embodied  in  a  state  constitution,  but  is, 
whether  the  duties  to  be  performed  in  relation  to  the  governmental 


NISI  PRIUS  REPORTS— NEW  SERIES.  491 

1903-4.]  Burch  v.  Harte,  Clerk. 

powers  of  the  state  and  for  the  public  benefit,  are  such  as  establish 
a  proper  basis  for  the  application  of  a  rule  of  public  policy 
thoroughly  settled  by  the  great  weight  of  authority. 

Upon  careful  consideration  of  all  authorities  cities  (and  many 
others)  I  am  clearly  of  opinion  that  the  rule  of  public  policy 
holding  void  the  assignment  of  the  unearned  fees  of  a  public  of- 
ficer is  a  most  salutary  one  and  should  be  upheld  and  enforced  in 
cases  like  the  present  where  duties  of  a  public  nature  are  to  be 
performed,  compensation  for  which  depends  upon  allowance  by  a 
court. 

In  no  one  of  the  Ohio  cases,  so  far  as  I  have  been  able  to  ascer- 
tain, has  the  doctrine  of  public  policy  herein  discussed  been  brought 
distinctly  before  the  court  as  the  basis  of  decision.  The  dicta  in 
City  of  Newark  \.  Funk,  refer  to  salaries  already  earned  and  due; 
as  to  which  no  question  has  been  raised.  The  case  of  Porter  v. 
even  if  it  be  taken  as  fixing  a  point  of  limitation  beyond  which  the 
Dunlap  may  be  distinguished  upon  grounds  already  indicated ;  but 
application  of  the  rule  of  public  policy  should  not  be  carried,  still 
the  case  at  bar  falls  clearly  within  and  not  without  such  limita- 
tion. The  case  of  Caren  v.  Little,  was  not  one  of  conflicting  claim- 
ants, and  was  controlled  by  considerations  so  diverse  from  those 
involved  here,  it  can  hardly  be  regarded  as  pertinent  in  any 
degree. 

Therefore  I  do  not  find  any  objection,  either  in  the  letter  or 
spirit  of  Ohio  decisions,  to  the  application  of  the  doctrine  of 
public  policy  upheld  by  the  authorities  cited  to  facts  such  as  pre- 
sented by  the  case  at  bar. 

A  further  question,  suggested  during  the  argument,  seems  to  me 
upon  further  consideration  to  be  also  decisive.  The  prior  assign- 
ment was  not  given  upon  a  moving  consideration  applicable  thereto 
but  as  an  additional  and  collateral  security  for  a  pre-existing  debt, 
namely,  a  note  given  by  Kumler  in  1893,  endorsed  by  Robertson — 
being  a  wholly  different  transaction,  having  no  connection  with  the 
appointment  or  services  of  Kumler  as  referee. 

It  is  well  settled  that,  in  a  contest  between  successive  equities, 
the  rule  "prior  in  tempore  prior  est  in  jure"  can  be  invoked  where 
equities  are  equal,  but  not  otherwise — ^and  it  is  equally  well  settled 
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that  one  who  takes  an  assignment  for  a  pre-existent  debt,  is  not  a 
bona  fide  purchaser  and  entitled  to  protection  against  one  who  pays 
actual  and  full  value  upon  the  faith  and  credit  of  the  thing 
assigned— one  "who  has  actually  parted  with  his  property  upon  the 
credit  of  the  estate."    (4  Paige,  215). 

These  are  familiar  doctrines  of  equity,  applicable  wherever  kin- 
dred circumstances  arise. 

As  applied  to  circumstances  closely  analogous  to  those  of  the 
case  at  bar,  they  will  be  found  very  fully  discussed  in  the  case  of 
The  Elmbank,  72  Fed.  R.,  610  (particularly  p.  617,  et  seq.)  citing 
many  state  decisions  illustrating  the  general  principle.  The  case 
covers  also  the  question  of  notice  as  it  arises  here,  and  is  conclu- 
sive. 

I  hold,  therefore,  as  between  the  two  assignments  under  con- 
sideration that,  upon  both  or  either  of  the  grounds  stated,  the  as- 
signment given  to  Burch,  the  plaintiff,  must  prevail,  and  judgment 
is  rendered  accordingly. 

Burch  &  Johnson,  for  plaintiff. 

Scott  Bonham,  contra. 
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DAMAGES  FOR  CHANCE  OF  GRADE. 

[Cuyahoga  County  Common  Pleas  Court.] 

The  East  End  Banking  &  Trust  Company  v.  The  City  of 
Cleveland  et  al.* 

Decided,  October  1,  1903. 

Streets— Change  of  Qrade  of — In  AholiaMng  RaiJtoay  Crossings — Pro- 
ceedings for  Change  of  Grade  Under  the  New  Code — Compensation 
to  the  Injured  Property  Owner — How  Recovered,  and  When — 
Property  Owner's  Rights  Broader  Than  the  Strict  Letter  of  the 
Constitution — Injunction  Not  Available — But  Damages  May  Be 
Recovered  Even  Without  a  Statute  Providing  a  Mode  for  Their 
Assessment. 

1.  The  changes  introduced  into  the  statutes  by  the  adoption  of  the 

new  Municipal  Code,  with  reference  to  street  improvements  and 
damages  from  change  of  grade,  relieve  the  property  owner  from 
the  necessity  of  filling  his  claim  for  damages  by  reason  of  the 
improvement  within  the  time  specified  in  Section  54  of  the  Code, 
except  in  cases  of  improvements  to  be  paid  for  in  whole  or  in 
part  by  special  assessments. 

2.  There  is  probably  still  authority  of  law  for  the  service  of  notice 

on  abutting  property  owners  of  a  proposed  street  improvement, 
and  for  the  filing  of  claims  for  damages  by  property  owners  who 
choose  so  to  do,  and  for  a  municipal  corporation,  where  such 
claims  have  been  filed,  to  cause  damages  to  be  assessed  by  a  jury 
either  before  or  after  the  improvement  is  made,  with  the  option 
in  the  property  owner  of  declining  to  file  a  claim,  but  instead 
bring  a  suit  directly  against  the  corporation  for  his  damages. 

3.  The  property  right  which  the  abutting  owner  has  in  the  street 

is  subject  to  the  right  and  duty  of  the  municipality  to  put  and 
maintain  the  street  in  suitable  condition,  and  to  this  public  right 
all  private  rights  are  subordinate. 

4.  Where  conditions  make  necessary  or  proper  a  change  of  grade, 

the  basis  of  the  right  of  the  abutting  property  owner  to  recover 
damages  because  of  having  been  misled  to  his  injury  is  founded, 
not   in   the   strict    letter   of   the   Constitution,    which    recognizes 

*This  opinion  was  a£Elrmed  by  the  Circuit  Court  on  November  4, 
1903,  Judges  Hale,  Marvin  and  Winch  sitting.  The  memorandum 
opinion  was  by  Judge  Marvin,  and  reads  as  follows:  "The  petition 
will  be  dismissed.  Judgment  for  the  defendant  in  accordance  with 
the  opinion  given  by  Judge  Lawrence  in  the  court  of  common  pleas, 
which  opinion  we  have  examined  very  carefully,  and  find  no  reason 
why  an  injunction  should  be  granted.*' 
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only  his  right  of  access,  with  no  distinction  as  to  improved  and 
unimproved  lots,  or  time  of  improvement,  but  is  found  in  the 
spirit  of  the  Constitution,  that  an  injury  to  an  individual  in 
the  public  interest  should  be  borne  by  the  public. 

6.  Hence  it  is  competent  for  the  Legislature  to  authorize  municipal 
corporations  to  level  and  improve  streets,  without  providing  in 
advance  for  assessment  of  compensation,  or  the  means  Of  mak- 
ing such  an  assessment  otherwise  than  in  an  action  at  law. 

6.  And  injunction  will  not  lie  to  prevent  the  carrying  forward  of 
a  public  work  of  such  importance  as  the  changing  of  grade  cross- 
ings of  steam  railways,  where  no  danger  exists  of  substantial 
loss  to  an  abutting  property  owner,  and  the  mode  open  to  him 
for  recovering  compensation  is  alone  involved. 

Lawrence,  J.     (Orally). 

Without  attempting  a  full  discussion  of  all  the  questione  pre- 
sented on  the  motion  of  the  plaintiff  for  a  temporary  injunction 
in  this  case,  I  will  state  the  conclusions  to  which  I  have  come. 

The  plaintiff  owns  a  parcel  of  real  estate  situated  at  the  south- 
west corner  of  Detroit  and  Berea  streets  in  this  city,  on  which 
there  is  a  valuable  building.  In  collection  with  the  work  of  abol- 
ishing the  grade  crossing  of  the  Lake  Shore  &  Michigan  Southern 
Railway  on  Detroit  street,  the  City  of  Cleveland  has,  by  ordinance, 
re-established  the  grade  of  said  Detroit  street  and  Berea  street,  at 
and  near  the  intersection  of  the  same,  whereby  the  surface  of  said 
streets  will  be  cut  down  and  lowered  about  twelve  feet,  along  and 
in  front  of  said  plaintiff 's  premises,  and  said  city  has  also  pro- 
vided for  the  improvement  of  said  streets  in  accordance  with 
such  changed  grade,  and  has  let  the  contracts  for  doing  the  work, 
and  proposes  to  proceed  therewith. 

In  the  improvement  ordinances  the  council  of  said  city  provided 
that  said  ordinances  should  be  published  twice  in  a  newspaper,  and 
that  notice  of  the  passa^^e  of  the  same  should  be  served  upon  the 
owners  of  each  parcel  of  property  on  those  parts  of  said  streets  to 
be  improved.  The  ordinances  were  so  published,  and  on  July  2, 
1903,  notices  of  their  passage  were  served  on  the  plaintiffs.  Subse- 
quently, the  plaintiffs  presented  to  the  city  clerk  of  said  city  a  claim 
for  damages  by  reason  of  said  proposed  change  of  grade,  but  that 
officer  refused  to  receive  and  file  the  same,  on  the  alleged  ground 
that  the  time  limited  by  law  for  the  filing  of  such  claims  had 
passed. 
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Thereupon  the  plaintiff  commenced  this  action,  seeking  to  enjoin 
the  City  of  Cleveland  and  the  other  defendants  from  proceeding 
with  the  work  of  abolishing  said  grade  crossing  and  of  cutting 
down  or  lowering  the  grades  of  said  streets,  without  having  first  ap- 
propriated the  property  necessary  for  said  improvement,  including 
the  property  of  the  plaintiffs,  or  without  having  first  agreed  with 
the  owners  thereof  upon  the  compensation  to  be  paid,  and  without 
paying  or  securing  with  a  deposit  of  money  the  compensation 
therefor.  By  the  term  ^'propert/'  in  this  connection,  I  understand 
the  plaintiff  means  the  right  of  access  to  its  premises,  and  it  claims 
the  right  to  have  the  existing  grades  of  said  streets  maintained, 
without  impairment  of  its  present  means  of  access  to  its  building 
and  premises,  until  it  has  received  compensation  for  the  damages 
which  will  result  from  the  proposed  change  of  grade. 

The  proceedings  for  abolishing  the  grade  crossing  in  question,  as 
between  the  city  and  the  railway  company,  have  been  had  substan- 
tially in  accordance  with  the  terms  of  the  act  entitled  '^An  act  to 
abolish  grade  crossings  in  municipal  corporations,'*  passed  May  2, 
1902  (95  0.  L.,  356),  and  the  proceedings  in  respect  to  the  ordi- 
nances re-establishing  the  grades  of  Detroit  street  and  Berea  street, 
and  in  respect  to  the  grading  and  improvement  of  .the  same  in  ac- 
cordance with  the  present  established  grades,  also  appear  to  be  reg- 
ular and  within  the  powers  of  a  municipal  corporation,  unless,  as 
contended  by  the  plaintiff,  there  is  now  no  valid  law  whereby  the 
grade  of  a  street  can  be  changed,  without  the  previous  appropria- 
tion of  the  right  to  do  so,  and  the  payment  or  securing  of  the  com- 
pensation awarded  therefor. 

Under  the  former  statutes  relating  to  municipal  corporations,  in 
force  at  the  time  of  the  passage  of  the  act  of  May  2,  1902,  provi- 
sion was  made  applicable  to  all  cases  for  the  improvement  of 
streets,  whether  to  be  paid  for  by  special  assessment;  or  otherwise, 
to  the  effect  that  before  making  any  such  improvement  the  corpo- 
ration should  first,  by  resolution,  declare  its  intention  §0  to  do, 
should  cause  notice  to  be  given  to  abutting  property  owners  of  the 
adoption  of  such  resolution,  and  should,  either  before  or  after  the 
making  of  the  improvement,  as  might  be  determined  by  it,  apply 
to  the  court  for  the  impanneling  of  a  jury  to  assess  the  damages 
claimed  by  abutting  property  owners ;  and  it  further  provided  that 


496         CUYAHOGA  COUNTY  COMMON  PLEAS. 

East  End  B.  &  T.  Co.  v.  Cleveland  et  al.         [Vol.  I,  N.  S. 

any  property  owner  who  failed  to  file  his  claim  for  damages  witliin 
the  time  limited  should  be  barred  of  the  same.  I  refer  to  Sections 
2304,  2315,  and  other  sections  of  the  Eevised  Statutes  as  they  for- 
merly were  in  force. 

By  the  new  Municipal  Code,  passed  since  "the  passage  of  the  act 
of  May  2,  1902,  some  alterations  have  been  made  in  the  statutes 
in  reference  to  the  matter  of  improvements  and  damages  for  a 
change  of  grade  of  a  street.  These  provisions  are  found  in  Sections 
61  and  58  of  the  new  Municipal  Code,  which  I  will  not  stop  to 
read,  as  counsel  are  familiar  with  them. 

In  my  judgment  the  effect  of  these  alterations  in  the  statutes 
is,  that  a  property  owner  is  now  required  to  file  his  claim  for  dam- 
ages by  reason  of  the  improvement,  within  the  time  specified  in 
'Section  54  of  the  code,  only  in  case  of  improvement  to  be  paid 
for  in  whole  or  in  part  by  special  assessments,  and  that  it  is  only 
in  such  cases  that  he  is  barred  of  his  claim  for  damages  by  reason 
of  his  failure  to  file  the  same  within  the  specified  time.  I  think 
these  alterations  were  made  inadvertently  by  the  General  Assem- 
bly, but  thus  far  the  language  of  the  new  code,  to  my  mind,  admits 
of  no  other  construction,  inasmuch  as  the  barring  of  the  right  to 
damages  must  be  treated  in  the  nature  of  a  forfeiture,  and  the 
statute  imposing  it  must,  therefore,  be  strictly  construed.  Hence 
I  am  of  the  opinion  that  nothing  has  been  done  which  in  any 
manner  bars  the  plaintiff  from  its  right  to  any  damages  it  may 
sustain  on  account  of  the  proposed  change  of  grade.  I  am  further 
of  the  opinion  that  the  plaintiff  had  a  right  to  file  its  claim  for 
damages  with  the  city  clerk  at  the  time  it  attempted  to  do  so, 
«ind  that  the  clerk  should  have  received  and  filed  the  same.  So  far 
as  any  rights  of  the  plaintiff  were  dependent  on  such  filing,  the 
claim  would  be  regarded  as  filed. 

WTien  we  come  to  consider  the  provisions  of  the  new  code  in 
respect  to  the  proceedings  for  the  assessment  of  damages  for  street 
improvements,  and  construing  these  in  connection  with  Sections 
2318  and  2321,  Eevised  Statutes,  which  have  not  been  repealed,  and 
also  in  connection  with  the  express  power  conferred  by  Section  7 
of  the  new  code,  to  grade  streets  and  to  provide  by  ordinance  for 
the  exercise  and  enforcement  of  such  power,  it  would  not  require 
a  very  violent  construction,  in  cases  of  street  improvements,  such 
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as  the  one  in  question,  to  find  ample  authority  of  law  for  the 
service  of  the  notice  on  abutting  property  owners  of  the  pro- 
posed improvement,  for  the  filing  of  their  claims  for  damages  by 
property  owners  who  choose  to  do  so,  and,  where  such  claims  are 
filed,  for  the  municipal  corporation  to  cause  the  damages  to  be 
assessed  by  a  jury,  either  before  or  after  the  improvement  is  made. 
This  construction  would  still  leave  it  optional  with  the  property 
owner  to  file  his  claim  in  order  to  have  his  damages  assessed  or 
to  bring  suit  directly  against  the  corporation  to.  recover  his  dam- 
ages. The  possibility  would  also  exist,  that  the  city  might  fail 
or  refuse  to  take  steps  to  adjust  a  claim  for  damages  filed,  which 
would  compel  the  property  owner  to  bring  an  action  for  his  dam- 
ages. The  same  possibility  existed,  however,  under  the  former 
sections  of  the  Revised  Statutes  on  this  subject,  and  must  exist 
under  any  statute  which  permits  the  postponement  of  the  pro- 
ceedings for  the  assessment  of  damages  until  after  the  improvement 
is  made,  and  thus  the  property  owner  would  be  compelled  either  to 
bring  a  suit  in  mandamus  to  compel  the  impanneling  of  a  jury 
for  the  assessment  of  damages,  or  to  sue  at  law  for  the  recovery  of 
his  damages. 

However,  it  is  not  my  purpose  to  place  the  decision  of  this 
motion  upon  the  construction  of  the  statutes  here  suggested.  Sup- 
pose we  adopt  the  view  of  the  plaintiff's  counsel,  that  there  is  now 
no  statute  providing  any  mode  for  assessing  the  damages  in  a  case 
like  this,  and  how  does  the  case  stand?  This  brings  me  to  what 
I  regard  as  the  main  question  to  be  determined. 

The  position  of  plaintiff's  counsel  is,  that  the  right  of  the 
abutting  property  owner,  under  consideration  here,  is  property 
within  the  meaning  of  Section  19,  Article  I,  of  the  Constiiution 
of  Ohio,  which  provides  that — 

'Trivate  property  shall  ever  be  held  inviolate,  but  subservient 
to  the  public  welfare.  When  taken  in  time  of  war  or  other  public 
exigency,  imperatively  requiring  its  immediate  seizure,  or  for  the 
purpose  of  making  or  repairing  roads,  which  shall  be  open  to  the 
public  without  charge,  a  compensation  shall  be  made  to  the  owner 
in  money;  and  in  all  other  cases  where  private  property  shall  be 
taken  for  public  use,  a  compensation  therefor  shall  first  be  made 
in  money,  or  first  secured  by  a  deposit  of  money/* 
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As  a  street  is  a  road,  it  is  not  necessary  that  the  compensation 
for  the  appropriation  of  property  for  such  purpose  be  made  in 
advance;  but  inasmuch  as  the  provision  of  the  Constitution  per- 
mitting the  appropriation  of  lands  for  roads,  without  first  making 
compensation,  is  not  self -executing,  it  is  said  that,  in  order  that  a 
law  be  valid  without  providing  for  compensation  in  advance,  it 
must  provide  the  means  of  making  compensation  after  the  appro- 
priation is  made. 

The  question  here,  however,  is  the  application  of  this  doctrine, 
which  depends  on  whether  or  not  damage  to  properi:y  by  reason 
of  a  change  of  grade  in  a  street  is  property  within  the  meaning 
of  the  constitutional  provision  referred  to.  It  can  not  be  denied 
that  the  right  of  the  abutter  in  the  street  is  a  property  right,  but 
the  impori;ant  thing  is  to  deermine  the  nature  and  extent  of  such 
property  right.  Is  it  absolute,  or  is  it  qualified  and  effected  by  a 
superior  right  in  the  public?  Will  the  c^urt  say  that  no  law  au- 
thorizing the  grading  of  a  road  or  street  is  valid,  unless  at  the  same 
time  provision  is  made  for  serving  notices  on  abutting  property 
owners,  for  requiring  them  to  file  their  claims  for  damages,  and  for 
the  impanneling  of  a  jury  to  assess  such  damages  ? 

I  believe  that  it  has  never  been  authoritatively  held  in  any  deci- 
sion of  our  Supreme  Court  in  a  case  involving  the  right  to  recover 
damages  for  a  change  of  grade,  that  the  right  invaded  by  a  change 
of  grade  is  property  within  the  terms  of  the  constitutional  provi- 
sion above  referred  to,  although  there  are  some  dicta  to  that  eflPect. 

During  the  period  when  the  doctrine  in  reference  to  damages  for 
a  change  of  grade,  which  is  peculiar  to  Ohio,  was  being  developed, 
there  was  no  statute  in  this  state  providing  any  method  of  assessing 
such  damage^;  otherwise  than  in  an  action  at  law  by  the  abutting 
property  owner. 

The  first  general  act  providing  a  method  of  ascertaining  dam- 
ages by  reason  of  a  change  of  grade  was  passed  May  1,  1854  (52 
0.  L.,  131 ;  S.  &  C,  1540).  In  1858  there  was  a  further  act  passed 
on  this  subject,  which  may  be  found  in  53  Ohio  Laws,  page  187 
(S.  &  C,  1545). 

The  Municipal  Code  of  1869,  in  Sections  564  to  575,  embodied 
substantially  the  provisions  found  in  the  former  sections  of  the 
Eevised  Statutes. 
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As  appears  from  the  case  of  Hickox  v.  Cleveland,  8  Ohio,  543, 
special  acts  were  passed  in  1834  and  1835  providing  for  the 
grading  of  certain  streets  in  Cleveland,  which  provided  for  the 
assessment  of  damages  by  a  committee  of  three  persons  named 
directly  by  the  General  Assembly. 

In  holding  that  the  right  to  a  trial  by  jury  did  not  exist  in 
respect  to  such  damages,  this  c^se  is  probably  not  sound,  but  the 
view  of  the  court  as  to  the  nature  of  the  right  to  compensation  in 
such  cases  may  be  of  some  interest,  at  least  as  showing  how  such 
right  was  then  regarded  by  the  court.  I  read  from  the  opinion,  on 
page  545: 

"The  power  complained  of,  in  this  instance,  is  one  which  has 
been  exercised  in  every  civilized  country.  At  Rome,  the  general 
care  of  the  highways  was  given  to  the  Aediles,  who  appointed 
agents  for  the  superintendence  of  the  roads  without,  and  of  the 
streets  within  the  city.  And  one  of  the  duties  of  these  last  was  to 
level  the  streets.  Where  private  properi^y  was  taken  for  public  uses, 
the  civil  law  allowed  a  compensation.  The  common  law  lawyers 
have  always  contended  against  this  right.  In  this  country  we  have 
adopted  the  former  rule,  the  state  of  South  Carolina  being  the 
only  one  which  I  recollect  whose  Constitution  does  not  guarantee 
the  right  to  be  compensated  in  such  cases.  Whether  this  case, 
however,  comes  within  the  provision  of  our  Constitution,  I  think 
may  well  be  doubted.  Private  properiiy  is  not  in  reality  appropri- 
ated to  public  uses ;  but  by  leveling  the  streets  in  Cleveland,  a  con- 
sequential injury  only  is  sustained  by  individuals.  It  was  in  the 
power  of  the  Legislature,  however,  to  award  compensation;  and 
they  have  made  effectual  provision  for  that  purpose.^* 

The  next  case  on  this  subject  is  found  in  the  10th  Ohio  Reports, 
at  page  159.  I  will  read  a  paragraph  from  the  opinion  on  page 
161.  It  is  the  case  of  George  TF.  Rhodes  v.  The  City  of  Cleveland, 
and  was  an  action  at  law  to  recover  damages  by  reason  of  a  change 
of  grade.    In  the  opinion  it  is  said : 

"The  question  arising  from  the  record  is  whether  a  corporation 
is  liable  to  repair  damages  for  a  consequential  injury,  arising  from 
the  exercise  of  its  ordinary  powers.  *  *  *  That  the  rights  of 
one  should  be  so  used  as  not  to  impair  the  rights  of  another,  is  a 
principle  of  morals,  which,  from  very  remote  ages,  has  been  rec- 
ognized as  a  maxim  of  law.  If  an  individual,  exercising  his  lawful 
powers,  commits  an  injury,  the  action  on  the  case  is  the  familiar 
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remedy;  if  a  corpopation,  acting  \vdtliin  the  scope  of  its  authority, 
should  work  wrong  to  another,  the  same  principle  of  ethics  de- 
mands of  them  to  repair  it,  and  no  reason  occurs  to  the  couri; 
why  the  same  remedy  should  not  be  applied  to  compel  justice  from 
them/' 

Further  along  it  is  said  : 

'TJpon  the  whole  then,  we  believe  that  justice  and  good  morals 
require  that  a  corporation  should  repair  a  consequential  injury, 
which  ensues  from  the  exercise  of  its  functions,  and  that  if  we  go 
furiiher  than  adjudicated  cases  have  yet  gone,  we  do  not  transcend 
the  line  to  which  we  are  conducted  by  acknowledged  principles. 
We  hold,  therefore,  that  corporations  are  liable  like  individuals,  for 
injuries  done,  although  the  act  was  not  beyond  their  lawful 
powers/* 

In  the  case  of  McCombs  v.  The  Town  Council  of  Akron,  15th 
Ohio  Reports,  page  474,  the  court  held  that  the  city  of  Akron  was 
acting  within  its  corporate  powers,  although  at  that  time  there 
was  no  law  providing  any  means  for  assessing  compensation  for  the 
damages  by  reason  of  a  change  of  grade.  The  syllabus  that  is  placed 
to  this  case  may  not  be  of  authority,  but  I  will  read  it: 

*'A  municipal  corporation,  like  an  individual,  is  liable  for  inju- 
ries resulting  to  the  property  of  others  from  the  acts  of  such 
corporations,  though  acting  within  the  scope  of  its  corporate  au- 
thority, and  without  any  circumstances  of  negligence  or  malice." 

And  it  was  expressly  found  in  this  case  that  there  was  no  malice 
or  illegality,  and  tliat  the  town  council  were  authorized  by  law  to 
grade  the  street ;  that  they  acted  strictly  within  their  authority,  and 
performed  the  work  judiciously  and  discreetly,  and  for  the  sole 
purpose  of  improving  the  street,  and  without  any  intention  of 
injur}^  to  the  plaintiff  or  his  property.  The  court  refers  to  the  case 
of  Rhodes  v.  Cleveland,  10  Ohio,  159,  and  say: 

^^The  sole  question  in  this  case  is  whether  a  municipal  corpora- 
tion can  be  made  liable  for  an  injury  resulting  to  the  property  of 
another  by  an  act  of  such  corporation,  strictly  within  the  scope  of 
its  corporate  authority,  and  unattended  by  any  circumstances  of 
negli^once  or  malice. 

"The  case  of  Rhodes  v.  Tlie  City  of  Cleveland,  10  Ohio,  159,  with 
admirable  good  sense  ax^d  strength  of  reason,  answers  this  question 
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by  asserting  that  corporations  are  liable,  like  individuals,  for  in- 
juries, although  the  act  was  not  beyond  their  lawful  powers." 

Further  along  the  court  quotes  the  declaration  of  the  court  in 
the  Rhodes  case,  as  the  basis  of  recovery  being  on  the  ground  of 
good  morals  and  ethics,  and  they  say: 

'^There  is  another  reason:  If  a  municipal  corporation,  for  the 
good  of  all  within  its  limits,  see  proper  to  cut  down  a  street,  it  is 
nothing  more  than  right  that  an  injury  there  done  to  a  single  indi- 
vidual should  be  shared  by  all." 

The  same  doctrine  is  substantially  announced  in  the  rehearing  of 
this  case,  reported  in  18  Ohio,  229.  I  will  read  a  pargraph  from 
the  opinion,  on  page  232 : 

"That  a  city  or  town  should  be  clothed  with  sufficient  power  to 
accomplish  all  its  useful  and  necessary  objects,  may  be  granted.  It 
seems  to  be  indispensable  that  a  power  should  be  given  to  it  for 
the  regulation  of  its  streets ;  and  in  the  exercise  of  such  a  power, 
injury  to  the  property  of  individuals,  amounting  sometimes  to  a 
destruction  of  it,  may  become  unavoidable.  But  when  the  public 
interest  requires  the  sacrifice  of  private  property,  a  very  clear  prin- 
ciple of  justice  requires  also  a  compensation  to  be  given  for  the 
injury. 

"The  judgment  which  we  are  reviewing  sanctions  that  principle, 
and  gives  the  compensation.  It  is  not  without  support  from  that 
section  in  the  Constitution  of  the  state,  which  holds  private  prop- 
erty inviolate,  but  subservient  to  the  public  welfare,  provided  com- 
pensation be  made  to  the  owner.  The  above  section  has  come  under 
consideration  of  the  court  upon  various  occasions  in  its  bearings 
upon  the  public  improvements  of  the  state ;  upon  private  companies 
authorized  to  engage  in  the  construction  of  works  of  public  interest, 
and  upon  city  and  town  corporations.  And  in  reference  to  them 
all,  it  is  now  maintained  that  powers  may  be  conferred  upon  them 
that  are  necessary  to  carry  out  the  objects  for  which  they  were 
created ;  but  when,  in  the  lawful  exercise  of  such  power,  individual 
property  must  be  taken,  sacrificed  or  injured,  they  will  be  held 
liable  to  the  party  injured,  to  make  good  his  loss.  If  the  act 
conferring  the  authority  provides  itself  the  mode  of  rendering  the 
satisfaction,  that  mode  will  be  followed ;  if  it  points  out  no  course 
of  proceeding,  or  if  the  remedy  so  provided  is  denied  to  the  injured 
party,  he  may  still  appeal  to  the  court  and  find  redress.  It  will 
be  perceived,  therefore,  that  the  principle  established  by  the  case 
under  review  is  just ;  that  it  is  in  accordance  with  the  spirit  of  the 
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Con&titiitiQn  upon  the  point  in  controversy,  and  with  other  deci- 
sions of  the  court,  as  well  as  with  the  decisions  of  other  courts  upon 
the  same  subject 

But  perhaps  the  leading  case  upon  this  subject  is  the  case  of 
Crawford  v.  Delaware,  7  Ohio  State,  459,  in  which  all  the  previous 
decisions  of  the  court  were  reviewed.  I  will  read,  however,  only 
part  of  the  opinion,  beginning  on  page  469 : 

"Distinct  from  the  right  of  the  public  to  use  a  street  is  the  right 
and  interest  of  the  owners  of  lots  adjacent.  The  latter  have  a 
peculiar  interest  in  the  street,  which  neither  the  local  nor  the 
general  public  can  pretend  to  claim ;  a  private  right  of  the  nature  of 
an  incorporated  hereditament,  legally  attached  to  their  contiguous 
grounds,  and  the  erection  thereon;  an  incidental  title  to  certain 
facilities  and  franchises,  assured  to  them  by  contracts  and  by  law, 
and  without  which  their  property  would  be  comparatively  of  little 
value.^^ 

Further  along  in  this  ccnneotion  it  is  said: 

"But  while  we  recognize  the  right  of  property  in  a  street  as  in- 
cident to  an  adjacent  lot,  we  must  also  recognize  the  right  of  the 
public  to  grade  and  improve  the  street;  and  the  question,  therefore, 
is :  Under  what  circumstances  and  to  what  extent  must  the  private 
right  yield  to  the  public  V^ 

And  speaking  of  the  case  where  the  grade  has  been  changed  after 
the  erection  of  improvements,  the  court  say: 

"It  is  as  positive  and  substantial  an  injury  to  private  property, 
and  as  direct  an  invasion  of  private  rigbte  incident  to  a  lot,  as  if 
the  erections  upon  the  lot  were  taken  for  public  use.  It  comes  not 
within  the  letter,  but  manifestly  within  the  spirit  of  the  provision 
of  the  Constitution  which  requires  compensation  for  property  taken 
for  public  use.^* 

But  in  this  case,  the  only  remedy  asked,  and  the  only  remedy 
under  consideration  by  the  court,  was  to  recover  damages  for  tlie 
taking;  and  at  the  time  the  cause  of  action  arose  there  was  no 
statute  providing  any  means  for  assessing  compensation  for  the 
damages  sustained  by  a  change  of  grade  in  a  street  except  by  an 
action  at  law.  The  court  in  this  case  say  that  it  is  not  within 
the  letter  of  the  Constitution,  but  \^nthin  the  spirit,  and  that  while 
they  recognize  this  right  of  property  in  the  street  as  incident  to 
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the  adjacent  lot,  they  also  recognize  the  right  of  the  public  to  grade 
and  improve  the  street;  and  the  question,  therefore,  is:  Under 
what  circumstances  and  to  what  extent  must  the  private  right  yield 
to  the  public? 

A  case  which  throws  considerable  light  upon  this  question  is  the 
case  of  Cohen  v.  Cleveland,  43  Ohio  State,  190,  although  it  is  not 
a  case  to  recover  damages  for  a  change  of  grade  in  a  street  It 
is  a  case  to  recover  damages  for  consequential  injuries  resulting 
from  the  erection  of  the  Superior  street  viaduct,  in  this  city, 
whereby  the  right  of  access  to  plaintiff's  property  was  interfered 
with.  There  was  no  law  at  that  time,  and  I  believe  there  is  none 
now,  which  provides  any  method  for  assessing  the  compensation  for 
the  damages  sustained  in  that  manner.  The  court  first  held  that 
the  acts  of  the  Legislature  under  which  the  viaduct  was  con- 
structed, by  reason  of  which  construction  of  the  viaduct  the  dam- 
age was  caused,  were  valid,  and  say: 

'These  acts  are  supplementary  to  the  Municipal  Code;  no  objec- 
tion which  has  been  urged  against  their  validity  in  this  case  is 
tenable ;  and.  in  our  judgment  those  acts,  in  connection  with  the 
Municipal  Cfode,  contain  ample  power  for  the  erection  of  such 
structure.  Hence  the  viaduct  can  not  be,  in  contemplation  of  law, 
a  nuisance,  but  is  a  lawful  structure;  and  there  is  no  complaint 
that  there  was  negligence,  malice,  or  bad  faith  which  caused  injury 
to  the  plaintiff. 

"But  the  right  of  Cohen  to  damages  is  not  determined  adversely 
to  him  by  these  facts.  He  is  not  entitled  to  compensation  under 
the  letter  of  the  Constitution,  Article  I,  Section  19,  but  may  be 
entitled  to  such  compensation  in  analogy  to  that  provision.  In- 
juries resulting  from  the  change  of  established  grades  in  streets, 
though  made  in  accordance  with  the  statutes  and  without  negli- 
gence or  malice,  and  other  injuries  of  a  kindred  character,  have 
been  held  to  afford  ground  for  the  recovery  of  damages  against 
municipal  corporations." 

And  here  the  court  cites  many  of  the  earlier  oases  on  that  sub- 
ject. 

Now,  in  that  case,  the  court  had  before  them  the  act  for  the 
construction  of  the  Superior  street  viaduct,  making  no  provision 
for  the  assessment  of  compensation.  The  damages  sustained  were 
of  a  kindred  nature  to  the  damages  sustained  by  reason  of  the 
change  of  grade  in  a  street.    The  court  say  as  they  said  in  a  pre- 
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vious  case  in  respect  to  change  of  grade  in  the  street,  that  the 
property  owner  is  not  entitled  to  compensation  under  the  letter  of 
the  Constitution,  Article  I,  Section  19,  but  may  be  entitled  to 
such  compensation  in  analogy  to  that  provision. 

It  seems  to  me  that  the  principle  is  that  an  abutting  owner 
has  a  right  in  the  street,  which  is  a  property  right,  or  in  other 
words,  is  property,  but  this  property  right  is  subject  to  the  right 
and  duty  of  the  municipality  to  put  and  maintain  the  street  in 
suitable  condition  to  answer  all  the  purposes  of  the  acquisition. 
To  this  public  right  all  private  rights  of  lot  owners  are  necessarily 
eabordinated. 

The  basis  of  the  right  to  recover  damages  for  change  of  grade 
is,  that  the  property  owner  has,  by  reason  of  the  acts  of  the  city, 
been  misled  to  his  injury,  and  for  such  injury  it  is  just  that  he 
should  receive  compensation,  or  that,  for  the  general  public  good, 
it  is  necessary  that  an  injury  be  done  to  an  individual,  and  it  is 
not  just  that  he  should  bear  the  whole  loss. 

If  the  owner's  right  be  placed  on  the  basis  of  property  within 
the  meaning  of  the  Constitution,  the  right  of  access  to  his  land 
would  be  the  property  right  invaded  by  a  change  of  grade.  In 
that  view  there  would  be  no  ground  for  the  distinction  between 
damages  to  improved  and  imimproved  lots,  or  between  the  case  of 
improvements  erected  prior  to  the  establishment  of  a  grade  and 
those  erected  afterwards. 

The  distinction  between  the  electric  light  and  telegraph  cases, 
referred  to  by  counsel  for  plaintiff,  is  that  the  erection  of  private 
poles  and  wires  by  a  company  is  a  new  and  additional  burden  upon 
the  street,  while  the  grading  of  a  street  is  a  lawful  street  purpose, 
contemplated  in  the  original  acquisition.  See  66  0,  S.,  166;  51 
0.  S.,  348. 

I  am  therefore  of  the  opinion  that  while  the  right  of  the  abut- 
ting property  owner  may  be  worked  out  as  far  as  possible  in 
analogy  to  the  provisions  of  Article  I,  Section  19  of  the  Constitu- 
tion, and  that  that  constitutional  provision  not  including  by  ita 
terms  the  case  of  damages  for  abutting  property  owners,  but  the 
right  to  such  damages  bein^  only  within  the  spirit  of  the  Consti- 
tution, it  is  competent  for  the  Legislature  to  authorize  the  munic- 
ipal corporation  and  other  public  corporations  to  level  and  im- 
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prove  streets  without  providing  in  advance  for  the  assessment  of 
compensation,  or  without  providing  means  for  the  ascertainment 
and  assessment  of  damages,  otherwise  than  in  an  action  at  law 
to  recover  the  same.  If  any  other  doctrine  be  accepted,  a  large 
portion  of  the  statutes  which  have  been  in  force  in  this  state  from 
the  very  beginning  of  the  state,  would  be  invalid.  There  is  to 
this  day  no  statute  autiiorizing  the  county  commissioners  or  the 
trustees  of  townships  to  provide  for  the  assessment  of  damages 
caused  by  a  change  of  grade  in  a  public  highway;  and  yet  the 
Supreme  Court  has  applied  the  same  principle  to  those  cases  as  has 
been  applied  to  the  cases  of  change  of  grade  in  streets  of  a  munic- 
ipal corporation.  And  in  a  comparatively  recent  case,  reported  in 
50  0.  S.,  628,  the  right  to  recover  compensation  was  allowed  to  a 
property  owner  outside  of  a  municipal  corporation,  on  the  ground 
that  the  statute  made  no  provision  for  assessing  compensation,  or 
for  impanneling  a  jury  to  assess  such  compensation. 

I  do  not  think  that  any  public  policy  requires  the  application 
of  so  strict  a  rule  as  is  contended  for  here  by  the  plaintiff.  There 
is  no  suggestion  that  the  City  of  Cleveland  is  not  amply  respon- 
sible. It  appears  that  the  work  which  is  contemplated  is  one  of 
great  public  interest;  and  in  fact  our  Supreme  Court  has  said  in  a 
case  that  the  changing  of  grade  crossings  is  a  matter  which  ought 
to  be  favored  by  the  courts.  That  being  so,  and  public  interest 
being  so  greatly  involved  here,  there  being  no  danger  of  any  sub- 
stantial loss  to  the  plaintiff  except  as  to  the  mode  of  recovering  his 
compensation,  I  do  not  think  that  any  private  right  would  be 
conserved  or  public  right  promoted  by  allowing  this  injunction, 
and  it  will  therefore  be  refused. 

Ford,  Snyder,  Henry  &  McOraw,  for  plaintiff. 

Baker,  Estep,  Payer,  Carey  &  Adams,  Brewer,  Cook  &  McOowan, 
Squire,  Sanders  &  Dempsey,  for  defendant. 
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CONDITIONAL  SALES  CONTRACT. 

[Cuyahoga  County  Court  of  Common  Pleas.] 
The  National  Cash  Register  Co.  v.  George  H.  Caret. 

Decided;  January  15,  1904. 

Conditional  Sales  Contract — Lien  Acquired   by  the  Vendor — Section 
4155-3  Does  Not  Prevent  Equitable  Foreclosure  of  Lien. 

1.  A  vendor  under  a  conditional  sale  contract  entered  Into  as  a  means 

of  security  for  the  unpaid  purchase  price,  thereby  acquires  a  lien 
upon  the  property  or  a  right  equivalent  to  a  lien,  so  that  he  may 
foreclose  such  lien  or  right  in  a  court  of  equity. 

2.  Section   4155-3,   Revised    Statutes,   regulating  conditional   sales   in 

Ohio,  does  not  so  limit  the  rights  of  the  conditional  sale  vendor 
as  to  prevent  equitable  foreclosure  of  the  lien  acquired  under  the 
contract. 

Strimple,  J. 

The  Xational  Cash  Register  Co.  sold  a  cash  raster  to  the  de- 
fendant to  be  paid  for  by  installments.  The  defendant  executed  his 
notes  for  the  deferred  pa}'nients  and  entered  into  a  contract  stipu- 
lating that  the  title  to  the  property  should  remain  in  the  Cash 
Register  Co.  until  the  purchase  price  should  be  paid  in  full.  A 
copy  of  this  additional  sale  contract,  verified  as  provided  by  Section 
4155-2,  R.  S.  0.,  was  duly  filed  with  the  Recorder  of  Cujahoga 
County. 

The  plaintiff  files  a  petition  alleging  the  execution  and  filing  of 
the  contract,  and  that  the  defendant  has  paid  sixty  dollars  ($60) 
to  apply  on  the  purchase  price,  and  has  failed  and  refused  to  pay 
the  balance.  That  the  defendant  is  insolvent  and  unable  to  respond 
by  process  of  law  or  equity  to  any  judgment  that  may  be  obtained 
against  him,  and  that  he  has  possession  of  the  register  and  is  using 
it.  The  plaintiff  furtlicr  alleges  that  the  contract  reserving  the 
title  in  the  plaintiff  was  executed  by  the  defendant  as  a  security 
for  the  payment  of  the  purchase  price,  and  prays  that  a  receiver 
may  be  appointed  to  take  charge  of  the  register  pending  the  final 
hearing  of  the  case,  and  that  upon  the  final  hearing  the  register 
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may  be  ordered  to  be  sold  by  the  receiver  and  the  proceeds  applied 
to  the  pajinent  of  the  plaintiff^s  claim  for  the  unpaid  purchase 
price. 

A  receiver  was  appointed  who  has  taken  possession  of  the  regis- 
ter, and  the  defendant  demurs  to  the  petition  on  the  ground  that  the 
petition  does  not  state  facts  suflBcient  to  entitle  the  plaintiff  to  the 
relief  sought. 

The  contention  involves  two  propositions: 

First.  Whether  the  vendor  under  a  conditional  sale  contract 
entered  into  as  a  measure  of  security  for  the  unpaid  purchase 
price  thereby  acquires  a  lien  upon  the  properi^y,  or  a  right  equiva- 
lent to  a  lien,  so  that  he  may  foreclose  such  lien  or  right  in  a 
court  of  equity. 

Second.  WTiether  Section  4155-3  regulating  conditional  eales 
in  Ohio  limits  the  rights  of  the  conditional  sale  vendor  and  pre- 
vents equitable  foreclosure,  except  upon  the  condition  of  refunding 
part  of  the  payment  made  as  provided  in  the  statute. 

1.  The  pari;ies  to  this  contract  have  agreed,  in  substanee,  that 
the  property  which  is  the  subject  of  the  sale  shall  be  treated  as  a 
security.  The  only  difference  between  the  transaction  and  that  of 
a  chattel  mortgage  is  that  the  title  to  the  property  in  the  one 
case  remains  in  the  vendor  and  in  the  other  vests  in  the  vendee. 
In  either  case  if  the  vendee  pays  he  gets  the  property  free  from 
the  claims  of  the  vendor,  and  if  he  defaults  he  agrees  that  the 
property  shall  be  applied  to  satisfy  the  debt. 

In  dealing  with  security  for  debt  the  important  thing  is  to  so 
construe  the  contract  as  to  effectually  carry  out  the  real  purpose 
of  the  parties. 

The  sale  of  the  property  by  order  of  the  court;  the  payment  of 
the  debt  and  acounting  to  the  vendee  for  the  surplus,  carries  out 
the  idea,  of  security  which  was  the  primary  purpose  of  the  trans- 
action. 

Under  the  allegations  of  the  petition  the  plaintiff  must  be  con- 
sidered an  equitable  lien  holder  and  entitled  to  foreclose  unless  this 
right  is  abridged  by  the  conditional  sale  contract. 
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2.  Section  4155-3  provides  that  the  vendor  under  a  conditional 
sale  shall  not  "take  possession  of  sadd  property  without  tendering 
or  refunding  to  the  purchaser,  lessee,  renter,  or  hirer  thereof  or 
any  party  receiving  the  same  from  the  vendor  the  sxun  or  sums  of 
money  so  paid,  having  deducted  therefrom  a  reasonable  compensa- 
tion for  the  use  of  such  property,  which  shall  in  no  case  exceed 
fifty  per  cent,  of  the  amount  so  paid.^* 

This  statute  was  enacted  to  meet  the  case  of  the  vendor  who  in- 
sisted upon  the  full  measure  of  his  contract,  and  to  protect  the  pur- 
chaser from  being  obliged  to  give  up  the  property  to  extortionate 
vendors,  even  when  paid  for  nearly  in  full.  The  statute  in  terms 
does  not  pretend  to  do  more,  and  makes  no  reference  directly  or 
indirectly  to  the  vendor^s  equitable  rights  of  foreclosure. 

The  vendor  is  properly  restrained  by  this  statute  from  ''taking 
possession'*  of  the  property  without  refunding,  but  the  equitable 
right  of  foreclosure  which  existed  before  the  statute  has  not  been 
abridged*-  and  such  has  been  the  holding  in  this  state.  National 
Cash  Register  Co.  v.  Bom,  31  W.  L.  B.,  350;  Tufts  y.  Haynie, 
4  C.  C,  494;  Albright  v.  Meredith,  58  0.  S.,  195. 

For  these  reasons  the  demurrer  will  be  overruled. 

Steams  &  Chamberlain,  for  plaintiff. 

James  W.  Bowes,  for  defendant 
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CONDITIONAL  SALE  CONTRACT. 

[Franklin  County  Court  of  Common  Pleas.] 

Bert  P.  Mull,  Receivek,  v.  The  Smith  Peemiee  Typeweiter 

Company. 

Decided,  January  6,  1904. 

Contract  for  Sale  of  Personalty — Was  the  Sale  Conditional — Or  an 
Ordinary  Sale  with  Chattel  Mortgage  Security — If  Conditional, 
Plaintiff  Must  Aver  Title  Was  to  Remain  in  the  Vendor— Chattel 
Mortgage  Containing  only  the  Usual  Conditions  Does  Not  Reserve 
Title  in  Vendor — Trial — Cause  Taken  from  Jury, 

1  A  petition  in  a  suit  for  recovery  of  the  fifty  per  cent,  paid  on  a 
contract  for  sale  and  purchase  of  personal  property  is  demurrable, 
where  it  does  not  aver  that  the  title  was  to  remain  in  the  vendor. 

2.  The  execution  of  a  chattel  mortgage  in  the  ordinary  form,  con- 
currently with  the  sale,  and  containing  the  usual  conditions, 
does  not  tend  to  show  the  title  was  to  remain  in  the  vendor,  and 
standing  alone  does  not  constitute  evidence  in  that  behalf  which 
should  be  submitted  to  the  Jury. 

The  plaintiff  in  this  case  sued  as  receiver  of  The  Investment 
Banking  Company  for  recovery  of  the  amount  due  under  the  statute 
governing  conditional  sales,  by  reason  of  the  fact  that  certain  type- 
writers, purchased  on  installment  from  the  defendant  company,  had 
been  taken  possession  of  by  the  defendant  without  tendering  or  re- 
funding, or  offering  to  tender  or  refund  any  sum  whatever.  The 
plaintiff  prayed  for  judgment  for  50  per  cent,  of  the  amount  paid 
on  the  purchase  price  of  the  machines. 

Bigger^  J.  (orally). 

Heard  on  motion  for  non-suit. 

The  question,  of  course,  on  a  motion  of  this  kind  to  arrest  the 
evidence  from  the  jury,  is :  Is  there  evidence  in  the  case,  however 
slight  it  may  be,  which  tends  to  support  the  necessary  averments  in 
plaintiff^s  petition?  The  question  as  to  whether  there  is  any  evi- 
dence is  a  question  for  the  court  always.  Of  course  the  weight  of 
the  evidence,  if  there  be  any,  is  for  the  jury.  The  question  there- 
fore presented  by  this  motion  is :  Is  there  any  evidence  in  this  case 
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which  tends  to  support  the  contention  that  this  was  a  conditional 
sale? 

Now,  sales  upon  installments  are  not  inhibited  by  the  statute. 
Sales,  however  made,  in  which  the  property  is  to  be  paid  for  in  in- 
stallments and  the  title  to  remain  in  the  vendor  until  the  whole  or 
some  portion  of  the  purchase  price  is  paid,  are  not  inhibited  by  the 
statute,  but  where  such  sales  are  made,  before  the  vendor  can  re- 
possess himself  of  the  property,  he  must  return  a  portion  of  the  pur- 
chase price  as  provided  by  the  statute. 

Now  this  case  was  submitted  to  the  court  sometime  ago.  I  do 
not  remember  how  long  ago,  but  quite  awhile  ago,  so  that  I  have 
a  rather  indistinct  recollection  now  of  the  argument  made  at  the 
time  upon  the  demurrer.  But  upon  the  strength  of  the  Caldwell 
case,  I  think,  I  overruled  the  demurrer.  I  may  say  that  upon  fur- 
ther reflection  I  am  of  the  present  opinion  that  I  was  in  error  in 
overruling  that  demurrer.  I  think  a  petition  which  does  not  aver 
that  the  title  was  to  remain  in  the  vendor  is  bad ;  so  that  before  the 
plaintiff  could  recover  in  this  case  I  think  he  would  have  to  amend 
his  petition  to  begin  with.  I  do  not  know  what  considerations  in- 
fluenced me  at  the  time ;  whether  it  was  the  argument  which  counsel 
suggested  here,  that  said  averment  would  be  but  a  legal  conclusion 
or  not.  Whether  I  overlooked  it  I  do  not  know,  but  it  does  cer- 
tainly seem  to  me  that  a  petition  without  such  an  averment  would 
be  obnoxious  to  a  demurrer,  because  it  is  only  to  those  sales  in  which 
the  contract  of  sale  itself  reserves  the  title  to  the  vendor  until  the 
entire  purchase  price  or  some  portion  of  it  is  paid  that  this  statute 
applies.  So  as  I  say,  in  this  case  I  think  the  petition  is  demurrable. 
But  tlie  evidence  has  been  introduced  here,  and  without  objection 
specially,  so  that  if  the  evidence  itself  be  suflBcient  I  see  no  special 
difliculty  in  permitting  the  plaintiff  to  amend  his  petition  and  make 
it  conform  to  the  proof,  under  the  practice  in  this  state.  And  it 
therefore  becomes  a  question  as  to  whether  there  was  any  evidence 
here  which  tends  to  sui)port  the  averment  of  the  petition,  assuming 
that  that  avcrniont  was  contained  in  it. 

Xow  the  witness  wlio  has  testified  here,  Mr.  Starbuck,  does  not 
claim  to  have  liimself  made  the  contracts,  but  states  he  was  present 
at  tlio  time  they  were  made,  or  at  least  all  of  them,  I  think,  but 
one,  if  I  recollect  his  testimony.     On  one  occasion  he  was  not  there 
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when  the  contract  was  made.  It  is  true  he  says  this  written  con- 
tract is  the  entire  contract.  However,  his  last  statement  manifest- 
ly shows  that  this  is  not  correct.  The  notes  were  executed  at  the 
same  time  an-d  as  a  part  and  parcel  of  the  transaction  itself.  There- 
fore it  becomes  at  once  manifest  that  this  paper  does  not  contain  the 
entire  contract.  There  was  more  upon  his  own  testimony.  And 
taking  the  testimony  all  in  all  it  is  manifest  what  that  transac- 
tion was. 

There  was  an  agreement  to  sell,  whether  you  may  call  it  condi- 
tional or  not ;  there  was  an  agreement  upon  the  part  of  the  defend- 
ants here  to  sell  certain  typewriters  to  the  investment  company, 
and  then  these  notes  were  executed  at  that  time  and.  what  is  de- 
nominated a  chattel  mortgage  was  also  executed  at  the  same  time, 
and  altogether  that  constituted  the  contract  between  the  parties.  As 
I  understand  the  witness'  testimony  that  in' all  cases  except  one  the 
property  was  delivered  at  the  time  when  the  notes  were  executed, 
but  in  one  case  the  notes  and  mortgages  were  executed  prior  to  tlie 
delivery  of  the  property,  and  that  the  machines  were  obtained  sub- 
sequently;  probably  not  all  at  one  time,  but  at  any  rate  the  property 
was  not  delivered  at  the  time  this  mortgage  and  notes  were  ex- 
ecuted. 

Mr.  Rector:  That  was  true  in  all  of  them. 

Mr.  Mosier:  Not  the  fourth  lot;  he  don't  know  anything  about 
that. 

The  Court :  I  suppose  that  is  the  fact.  I  assume  that  the  ma- 
chines were  not  taken  there  of  course  until  the  sales  were  effected 
— until  the  papers  were  signed.  That  is  the  ordinary  case  in  the  sale 
of  such  property,  that  they  would  be  delivered  afterwards.  Now 
in  a  transaction  of  that  kind  there  can  not  be  any  question  as  to 
when  the  title  actually  passes,  if  it  is  sold,  and  so  far  as  the  proof 
shows  this  seems  to  have  been  a  sale ;  these  notes  were  executed  by 
the  investment  company  in  pa}Tnent  or  delivered  by  the  investment 
company  in  payment  for  the  machines  and  an  instrument  which,  so 
far  as  I  can  discover,  and  I  have  examined  it  carefully,  does  not  dif- 
fer substantially  from  any  other  chattel  mortgage  in  its  conditions, 
was  executed  at  the  time  to  secure  the  unpaid  portions  of  the  pur- 
chase price.  So  far  as  the  evidence  shows  that  transaction  or  con- 
tract, whatever  it  was,  was  completed.     If  it  is  a  binding  contract 
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at  all  it  was  binding  then  on  both  parties.  Neither  party  was  to  do 
anything  subsequently.  In  other  words,  the  contract  did  not  depend 
upon  any  subsequent  condition  as  that  something  should  be  made 
satisfactory  to  one  of  the  parties,  or  that  some  work  was  to  be  done 
upon  the  property  itself  which  should  be  done  to  the  satisfaction 
of  the  party  who  was  to  buy.  In  such  a  case  of  course  the  contract 
is  not  completed  until  that  be  done  to  the  acceptance  of  the  other 
party  and  title  would  not  pass.  But  where  parties  agree  for  the 
purchase  of  personal  property,  although  the  personal  property  is 
at  the  time  in  the  possession  of  the  vendor,  and  may  remain  for 
sometime  in  his  possession,  the  contract  is  complete  and  the  title 
passes  to  the  vendee  insofar  as  the  vendor  and  vendee  are  con- 
cerned. It  is  true  that  such  a  transaction  would  not  be  valid  as 
against  a  subsequent  bona  fide  purchaser  from  the  vendor,  without 
notice.  But  in  the  case  we  have  here  that  question  does  not  arise. 
There  is  nothing  of  that  kind  involved  here.  This  is  a  claim  upon 
the  part  of  the  creditors  of  the  vendee  that  the  title  did  pass.  There 
is  no  question  of  the  rights  of  innocent  purchasers  for  value,  because 
the  property  was  not  delivered  to  the  vendee  at  the  time  when  the 
transaction  took  place.  But  I  say,  so  far  as  the  proof  in  this  case 
shows  it  does  not  differ,  and  there  is  no  proof  whatever  which  makes 
it  different  from  any  other  case  of  the  sale  of  personal  property,  the 
personal  property  being  at  the  time  in  the  possession  of  the  vendor 
and  there  being  nothing  further  to  be  done  by  either  party  to  make 
the  contract  a  binding  contract.  Then  this  chattel  mortgage  was 
executed.  Now,  as  I  remarked  a  few  minutes  ago,  our  Supreme 
Court  in  the  66th  Ohio  State  case,  Borsham  v.  Hamilton  Pugh,  p. 
82 — a  very  recent  case — had  that  very  question  under  discussion, 
Judge  Spear  delivering  the  opinion,  a  very  volumnious  and  exhaust- 
ive opinion,  which  sets  the  law  out  in  full  with  reference  to  the 
time  when  title  passes  in  such  transactions,  and  I  think  fairly  stated 
tlic  rule  upon  that  subject,  there  being  nothing  remaining  to  be 
done  on  the  part  of  the  vendor  although  the  property  is  in  his  pos- 
session and  to  remain  there  for  some  time.  The  title  passes,  except 
of  course  as  I  say,  except  as  to  subsequent  bona  fide  purchasers 
from  the  vendor  without  notice. 

So  that  then  in  this  case  we  simply  have,  taking  the  evidence  as 
it  stands  here,  a  case  of  a  sale  of  personalty  and  the  execution  of  a 
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mortgage  to  secure  the  unpaid  purchase  money.  How  are  we  to 
distinguish  it  then  upon  the  evidence  in  the  case  from  any  other  in- 
stance of  the  sale  of  personalty  with  a  chattel  mortgage  to  secure 
it.  Now  insofar  as  the  written  proof  of  this  contract  is  concerned, 
it  is  a  question  for  the  court  to  construe  it  and  to  say  whether  or 
not  there  is  anything  in  the  writing  which  brings  it  within  the 
terms  of  the  statute.  Is  there  anything  in  the  written  portion  of 
the  contract  which  has  the  legal  effect  of  reserving  the  title  to  the 
vendor  until  the  purchase  price  or  some  part  of  it  has  been  paid  ? 

I  need  not  say,  of  course,  there  is  nothing  in  the  written  contract 
which  reserves  the  title  to  the  vendor.  So  far  as  the  written  con- 
tract is  concerned  the  title  passed.  Then  we  simply  have  the  case 
of  a  sale  of  personalty  with  a  mori;gage  v^hich  in  its  form  does  not 
seem  to  differ  from  that  of  any  other  chattel  mori;gage.  Now  the 
fact  that  there  is  a  condition  in  it  that  the  chattel  could  not  be  re- 
moved without  the  consent  of  the  mortgagor  does  not  distinguish 
it  from  the  ordinary  case  of  a  chattel  mortgage,  nor  does  the  re- 
quest to  move  the  property  out  of  the  state  and  beyond  the  jurisdic- 
tion of  this  state  and  the  refusal  distinguish  it  from  any  other 
chattel  mortgage..  Chattel  mortgages  very  frequently  contain  the 
provision  that  if  the  vendor  deems  himself  in  danger  or  thinks  the 
security  is  not  sufficient,  he  may  seize  it,  and  the  Supreme  Court 
has  decided  that  even  although  he  is  mistaken  in  that  and  he  may 
not  be  in  any  danger,  yet  he  has  the  right  to  exercise  that  option, 
and  that  by  the  contract  he  is  vested  with  the  right  to  take  posses- 
sion. 

Now  the  cases  which  it  is  claimed  support  the  plaintiff's  case 
here  upon  the  evidence  in  this  case  are  the  Singer  v.  Caldwell  case, 
decided  by  the  Circuit  Court  of  Jefferson  County,  I  believe,  and  the 
Speyer  case  in  the  59th  0.  S.  Reports,  page  11.  The  Supreme 
Court  without  report  affirmed  the  Circuit  Court  in  the  Singer  v. 
Caldwell  case — simply  said  that  they  affirmed  it  upon  the  opinion  of 
the  circuit  court.  Looking  then  to  the  opinion  of  the  circuit 
court  we  find  that  the  circuit  court  holds  that  as  that  chattel 
mortgage  was  drawn  it  was  a  simple  evasion  of  that  statute.  Now 
looking  to  the  terms  of  the  mortgage  itself  we  find  that  while  it 
undertakes  to  state  a  conveyance  of  the  title  to  the  vendee  and  then 
reconveyance  back,  that  in  effect  it  places  the  vendor  in  exactly 
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the  position  without  a  particle  of  difference  from  that  of  any  other 
vendor  in  the  case  of  a  conditional  sale,  the  title  to  remain.  When- 
ever there  is  a  default  it  authorizes  him  to  seize  it.  Not  as  a  chat- 
tel mortgagee.  He  is  a  trustee  and  he  will  be  compelled  to  account 
as  any  other  trustee  is  compelled  to  account  for  the  proceeds.  But 
the  contract  provides  that  he  should  take  it  absolutely  and  not  ac- 
count at  all;  simply  take  it  in  payment  of  the  unpaid  purchase 
price  and  the  vendee  forfeit  all  that  he  has  paid. 

Now  I  believe  that  case  was  decided  rightly.  That  was  a  plain 
evasion.  That  was  not  the  terms  of  a  chattel  mortgage.  Such  con- 
dition as  that  in  a  chattel  mortgage,  in  my  judgment,  renders  it 
something  entirely  different  from  a  chattel  mortgage.  A  mortgagee 
is  a  trustee — always  so  held.  When  he  takes  possession  of  the  prop- 
erty he  must  account  necessarily  for  the  proceeds;  but  by  that  con- 
tract he  was  not  to  account  at  all.  Of  course  the  court  goes  on  at 
length  and  comments  on  the  nature  of  the  contract ;  but  that  distin- 
guishes it,  it  seems  to  me,  in  such  a  manner  from  the  case  at  bar 
that  it  can  not  be  considered  as  authority  in  this  case. 

Now  coming  to  the  Speyer  case.  In  that  case  the  court  below  had 
declined  to  charge  the  jury  that  they  should  consider  evidence  in 
the  case  tending  to  show  that  it  was  a  conditional  sale,  but  simply 
held  upon  the  written  contract  itself  in  that  case  that  it  was  not  a 
conditional  sale  but  simply  a  mortgage.  The  arguments  of  counsel 
in  the  case,  as  well  as  the  statement  of  the  court,  show  that  there 
was  evidence  in  the  case  tending  to  show  that  the  title  was  to  remain 
in  the  vendor.  Counsel  has  read  some  of  the  evidence  here  from 
the  record,  this  morning  which  I  have  not  heard  before,  but  I  ob- 
serve from  the  argument  of  counsel  in  their  belief,  as  well  as  from 
the  statement  of  the  court,  that  that  case  was  reversed  because  the 
court  below  had  refused  to  charge  upon  that  point — there  being  oral 
evidence  in  the  case  from  witnesses  upon  the  stand  that  the  title  was 
to  remain.  The  court  having  refused  to  charge  the  jury  to  consider 
it  had  erred.  I  think  there  is  doubt  about  that,  and  if  there  were 
any  evidence  in  this  case,  from  the  mouth  of  any  witness,  that  the 
title  was  to  remain  in  the  vendor,  of  course  it  would  be  a  question 
for  the  jury  as  to  the  weight  of  it.  But  unless  we  are  to  hold  now 
that  the  execution  of  a  chattel  mortgage  in  the  ordinary  form,  con- 
taining the  usual  conditions  concurrently  with  the  sale  itself  is  a 
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circumstance  which  the  jury  have  a  right  to  consider  and  is  evidence 
which  tends  to  show  the  title  was  to  remain  in  the  vendor,  then 
there  is  nothing  in  this  case  to  submit  to  this  jury. 

The  Circuit  Court  of  Hamilton  County  says  that  circumstance 
alone  does  not  tend  to  show  it,  and  I  may  say  I  think  in  that  the 
court  is  right.  If  there  is  nothing  more  than  that  circumstance 
the  court  would  have  to  instruct  this  jury  as  to  what  the  effect 
of  that  would  be.  Is  that  sufficient  to  warrant  a  recovery — ^that 
fact  alone  without  more?  I  think  this  is  a  question  of  law.  The 
jury  are  not  merely  to  speculate  and  say  this  might  have  been 
an  invasion  of  the  statute.  The  fact  that  the  vendor  in  this  case 
■was  engaged  in  the  business  largely  of  selling  machines  in  this 
vay  does  not  place  it  in  any  different  category  than  that  of  a  man 
who  makes  one  sale.  A  man  who  makes  many  sales  is  entitled  to 
the  same  security  that  a  man  who  makes  one  sale  is  entitled  to,  if 
it  be  a  sale.  So  that  it  seems  to  me  that  it  is  a  question  in  this 
case  which  addresses  itself  to  the  court.  Is  there  any  evidence  in 
this  case  which  tends  to  support  the  claim  that  the  title  was  to 
remain  in  the  vendor.  I  will  say,  too,  that  in  addition  to  the 
case  reported  in  the  22d  Circuit  Court  Reports  by  the  Hamilton 
County  Circuit  Court,  that  Judge  Jackson  of  the  Superior  Court 
cf  Cincinnati  recently  had  a  case  which  is  exactly  this  case.  It 
vas  a  case  in  which  there  had  been  a  judgment  taken  by  the  vendor 
and  execution  issued  and  the  machine  was  seized  upon  the  execu- 
tion, and  the  party  went  into  the  superior  court  and  sought  to 
enjoin  the  sale,  claiming  it  was  an  evasion  of  the  statute.  The 
judge  at  some  length  discusses  the  Speyer  case  and  he  says  it  is 
to  be  distinguished  clearly  from  the  case  which  was  submitted  to 
the  court  there,  and  he  held  that  the  mere  fact  that  a  chattel  mort- 
gage was  executed  at  the  time  when  the  sale  took  place  did  not 
show  that  any  title  was  to  remain  and  did  not  tend  to  show  that 
any  title  was  to  remain  in  the  vendor.  In  other  words,  it  was 
nothing  more  than  the  ordinary  case  of  sale  and  execution  of  a 
chattel  mortgage  to  secure  the  unpaid  portion  of  the  purchase 
money,  and  he  points  out  the  fact  that  the  Speyer  case  turned  on 
the  error  of  the  court  below,  there  being  evidence,  as  the  report 
disclosed,  tending  to  show  that  the  title  was  to  remain  in  the 
vendor,  and  I  may  say  that  is  the  pivotal  point  in  all  these  cases. 


5i6  FRANKLIN  COUNTY  COMMON  PLEAS. 

Mull,  Rec'r,  v.  Smith  Premier  Typewriter  Co.  [Vol.  I,  N.  S. 

That  is  the  essential  element  of  all  of  them  which  entitled  the 
plaintiff  to  recover.  Was  there  a  reservation  of  the  title  to  the 
vendor?  Is  there  in  the  case  at  bar  any  evidence  that  tends  to 
show  that  there  was  any  reservation  of  that  kind?  Believing  as 
I  do  in  this  case  that  there  is  no  evidence  here  tending  to  prove 
it,  it  seems  to  me  there  is  no  escape  from  it;  that  if  the  court  is 
to  submit  this  question  to  the  jury  it  must  submit  every  case 
where  a  chattel  mortgage  is  taken  at  the  time  of  the  sale  of  the 
property  to  the  jury,  and  leave  them  simply  to  speculate  without 
any  evidence  at  all  upon  the  subject  as  to  whether  or  not  that 
might  not  have  been  an  attempt  to  avoid  this  statute ;  a  case  of  a 
chattel  mortgage  in  the  usual  form  executed  concurrently  with  the 
sale  of  the  property — ^because  that  is  this  case — and  notes  given  for 
the  purchase  price  at  the  time  the  mortgage  was  executed ;  so  that 
I  say  there  is  nothing  in  the  evidence,  and  the  jury  have  no  right 
to  infer  that  from  the  proof.  Juries  can  not  speculate  and  say 
this  might  be  the  cause.  They  must  have  some  proof  to  show  that 
there  was  an  attempt  to  reserve  the  title.  As  I  say,  upon  a  careful 
consideration  of  it  I  find  I  was  in  error  in  overruling  this  de- 
murrer. I  think  the  petition  is  demurrable.  Furi;hermore,  I  think 
if  the  petition  were  amended  Sto  as  to  make  it  good  against 
demurrer  that  the  proof  fails;  there  is  no  proof  to  support  that 
essential  averment  of  the  petition  and  that  the  court  can  not  do 
anything  else  upon  the  proof  in  this  case  except  to  arrest  it  from 
the  jury. 
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BONDS  ISSUED  POK  CHANGE  OP  GRADE  CROSSINGS. 

[Common  Pleas  Court  of  Franklin  County.] 
The  State  of  Ohio,  ex  rel  M.  E.  Thrailkill,  v.  Z.  E.  Amlin 

ET  AL. 
Decided,  April  23,  1903. 

Bonds — Issued  hy  County  Commissioners — For  Bridging  Dangerous 
Railway  Crossings — Not  Issued  in  Same  Denomination  as  Adver- 
tised— Statute  Authorizing  Issue  Not  Mentioned  in  Advertisement 
— Parties  Dealing  With  Public  Boards  Must  See  That  They  are 
Acting  Within  Their  Authority— Sections  3337-8  to  11— Providing 
for  Abolishment  of  Orade  Crossings — Publication  of  Resolution — 
Submission  of  Question  to  People — Contract  Between  Commis- 
sioners and  Railways. 

1.  Bonds  Issued  by  county  commissioners,  for  the  purpose  of  bridging 

over  dangerous  railway  crossings,  are  not  rendered  Invalid  by 
reason  of  the  fact  that  they  were  advertised  and  sold  in  denomi- 
nations exceeding  $1,000,  where  they  were  issued  as  required  by  law 
In  denominations  not  exceeding  $1,000  or  less  than  $50,  and  It  does 
not  appear  that  the  bonds  would  have  sold  for  a  better  price  had 
they  been  advertised  in  the  same  denominations  In  which  they 
were  Issued. 

2.  The  omission  In  an  advertisement  for  the  sale  of  such  bonds  to 

mention  the  statute  authorizing  the  Issue  is  not,  standing  alone, 
such  an  Irregularity  as  would  afTord  ground  for  declaring  them 
void,  where  the  action  Is  delayed  until  after  their  sale  and  de- 
livery and  circulation  among  innocent  holders. 

3.  Where  the  cost  of  a  structure  intended  to  carry  the  street  traffic 

over  a  railway  is  divided  up  between  the  companies  using  the 
tracks,  the  street  railway  company  which  Is  to  use  the  structure, 
and  the  county,  and  the  cost  apportioned  to  the  county  Is  not 
shown  to  exceed  $10,000,  an  injunction  against  the  issue  of  bonds 
for  payment  of  the  county's  share  will  not  lie  on  the  ground 
that  the  proposition  was  not  submitted  to  a  vote  of  the  people. 

4.  Section  2824,  having  reference  to  the  levy  of  a  special  tax  for  the 

restoration  of  a  county  bridge,  applies  to  bridges  maintained 
solely  by  the  county,  and  has  no  application  to  a  bridge  where 
the  cost  of  erection  and  maintenance  Is  apportioned  between  the 
county  and  other  parties  In  Interest. 

5.  Such  a  structure  must  be  built  under  the  provisions  of  Section 

3337-8  to  17,  which  is  complete  in  itself,  and  permits  county  com- 
missioners to  contract  with  railway  companies  with  reference  to 
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a  division  of  the  cost,  and  issue  bonds  therefor,  without  reference 
to  the  emergency  bridge  fund,  or  the  fact  that  there  is  not  in  the 
county  treasury  or  in  process  of  collection  sufficient  funds  to  meet 
the  expense. 
6.  The  provision  of  the  statute  that  the  railroad  companies  shall  pay 
not  less  than  65  per  cent,  of  the  cost  is  complied  with  where  the 
railroad  companies  pay  less  than  65  per  cent.,  but  the  contribution 
of  the  railroad  companies  and  the  street  car  company  taken 
together  amounts  to  80  per  cent,  of  the  cost. 

Evans,  J. 

This  case  is  submitted  on  the  petition  of  the  plaintiff,  the  an- 
swer of  the  parties  defendant,  the  evidence,  eidiibits,  and  argu- 
ments of  counsel. 

The  petition  sets  forth  five  separate  and  distinct  causes  of  ac- 
tion. The  second  cause  of  action  having  heretofore  been  dismissed 
by  the  plaintiff,  and  the  contract  in  the  fifth  cause  of  action  having 
been  reconsidered  and  abandoned  by  the  commissioners,  said  second 
and  fifth  causes  of  action  are  not  before  me  for  consideration. 
The  first,  third  and  fourth  causes  of  action  are  here  submitted  on 
this  hearing. 

A  statement  of  the  facts  in  this  case  is  embodied  in  the  opinion. 

The  plaintiff  by  his  first  cause  of  action  seeks  to  enjoin  payment 
of  interest  and  principal  of  $70,000  of  emergency  bridge  bonds 
heretofore  sold  and  issued  by  the  commissioners  of  Franklin 
coimty. 

The  plaintiff  complains  that  the  board  of  commissioners  failed 
to  comply  with  certain  essential  requirements  of  the  statutes  in 
the  preliminary  steps,  and  acted  contrary  to  law  in  advertising, 
issuing  and  delivering  said  bonds. 

I  have  garefully  examined  into  all  the  proceedings  of  the  com- 
missioners, as  shown  by  the  evidence  and  exhibits,  but  it  will  not 
be  necessary  here  to  review  all  their  proceedings,  and  I  will  confine 
myself  to  such  only  as  counsel  for  complainant  has,  in  his  argu- 
ment, directed  attention.  The  evidence  shows  that  all  the  proceed- 
ings for  this  bond  issue,  the  advertisement  and  sale  thereof,  the 
delivery  and  circulation  of  the  same,  were  all  performed  and  com- 
pleted in  the  early  part  of  the  year  1902,  and  the  money  therefor 
placed  in  the  county  treasury,  appropriated,  and  expended  in  part, 
if  not  altogether,  for  the  sole  purpose  designated.     On  March  3 
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1902,  the  commissioners,  as  a  part  of  their  proceedings,  adopted 
a  resolution  by  a  unanimous  vote,  levying  under  Section  2824, 
Revised  Statutes,  a  special  tax  of  eighty-five  one-hundredths  mills 
upon  each  dollar  of  taxable  valuation  of  all  taxable  property  in 
the  county,  for  the  restoration  and  building  of  the  bridges  and  cul- 
verts specifically  enumerated,  and  that"  such  special  tax  be  collected 
annually  in  such  amounts  as  will  meet  the  principal  and  interest 
of  said  bonds,  hereinafter  mentioned,  and  to  be  issued  in  anticipa- 
tion of  the  collection  of  said  special  tax. 

Said  board  further  resolved  that  for  the  purpose  of  anticipating 
the  collection  of  such  special  tax  the  sum  of  $70,000  be  borrowed 
at  a  rate  of  interest  not  exceeding  four  per  centum  per  annum, 
interest  payable  semi-annuaDy ;  that  under  the  provisions  of  Sec- 
tion 2824,  Revised  Statutes,  four  bonds  of  Franklin  county,  Ohio, 
for  the  aggregate  sum  of  $70,000  be  issued  and  sold  for  the  purpose 
of  raising  the  money  necessary  to  restore  and  build  said  bridges 
and  culverts.  Said  bonds  to  be  due  and  payable  as  follows :  All 
of  said  bonds  dated  April  1,  1902,  each  bearing  interest  as  afore- 
said, due  in  one,  two,  three  and  four  years  respectively,  after  date, 
three  of  said  bonds  for  the  sum  of  $20,000  each,  and  one  of  said 
bonds  for  the  sum  of  $10,000. 

Said  board  had  theretofore,  as  a  part  of  the  preliminary  steps, 
found  and  determined  that  it  was  necessary  to  rebuild  and  repair 
some  fifty-one  specified  bridges  and  culverts  in  the  county,  which 
bridges  and  culverts  were  rendered  unsafe  by  reason  of  floods  and 
decay,  and  the  county  surveyor  had  been  directed  to,  and  did  fur- 
nish all  necessary  plans  and  specifications  therefor,  and  had  esti- 
mated the  cost  thereof  in  the  sum  of  $76,389.03.  Said  board  of 
commissioners  thereupon  proceeded  to  and  did  advertise  the  sale 
of  said  bonds,  as  required  by  law,  in  the  dienominations  as  set  forth 
in  the  aforesaid  resolution.  Said  advertisement  was  in  the  usual 
form,  and  contained  the  requirements  as  provided  in  Section  226, 
Revised  Statutes,  except  that  it  failed  to  state  the  law  or  section 
of  law  authorizing  the  said  bond  issue,  as  required  By  said  section 
of  the  statutes.  Said  advertisement,  however,  contained  the  pro- 
viso that  the  form  of  bonds  wiU  be  made  to  suit  purchasers,  and 
also  provided  that  bidders  are  required  to  be  satisfied  as  to  the 
legality  of  said  bonds  before  bidding. 
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The  Ohio  National  Bank  being  the  highest  bidder  the  bonds 
were  on  March  28^  1902^  sold  to  said  bank  at  a  premium  of  $150. 
And  on  the  following  day,  at  a  meeting  of  said  board,  said  bid 
was  accepted,  and  the  board  by  a  unanimous  vote,  adopted  a  reso- 
lution ordering  that  the  denomination  of  said  bonds  be  changed 
to  read  $1,000  each  instead  of  $20,000  and  $10,000  each.  Anl 
said  bonds  were  issued  and  delivered  to  said  purchaser  in  denom- 
inations of  $1,000  each. 

The  contention  of  the  plaintiff  is: 

(1)  That  the  board  of  commissioners  transcended  the  law  in 
issuing  said  bonds  in  denominations  of  $1,000  each,  after  having 
advertised  and  sold  the  same  in  denominations  of  $20,000  and 
$10,000  each. 

(2)  That  the  omission  of  the  commissioners  to  state  the  law 
or  the  section  of  the  law  authorizing  the  issue  of  said  bonds  in 
their  advertisement  was  material  and  invalidated  said  sale. 

Counsel  for  plaintiff  contends  that,  by  reason  of  the  above  facts, 
said  bonds  should  be  held  invalid  and  void,  and  that  their  payment 
should  be  enjoined,  and  that  the  special  levy  of  taxes  for  the  pay- 
ment of  the  interest  and  principal  thereof  should  be  enjoined. 

First.  Was  the  act  of  the  board  of  coimty  commissioners  in 
elianging  the  denomination  of  the  bonds  when  issued,  in  violation 
of  the  law,  and,  if  so,  ia  it  sufficient  to  invalidate  the  bonds  ?  The 
sections  of  the  statutes  prescribing  the  manner  of  advertising,  sell- 
ing, and  issuing  of  bonds  are  Section  22b  and  Section  872,  Revised 
Statutes,  and  they  must  be  construed  together. 

Section  22h  provides  that — 

"All  bonds  issued  by  boards  of  county  commissioners,  *  *  * 
shall  be  sold  to  the  highest  bidder  after  being  advertised  three  times, 
weekly,  in  a  newspaper  having  a  general  circulation  in  the  county 
where  the  bonds  are  issued ;  and  if  the  amount  of  bonds  to  be  sold 
exceeds  twenty  thousand  dollars,  then  in  an  additional  newspaper 
having  a  general  circulation  in  the  state,  three  times,  weekly.  The 
advertisement  shall  state  the  total  amount  of  bonds  to  be  sold,  the 
amount  of  each  bond,  how  long  they  are  to  run,  the  rate  of  in- 
terest to  be  paid  thereon,  whether  annually,  or  semi-annually,  the 
law  or  section  of  law  authorizing  their  issue,  the  day,  hour  and 
place  in  the  county  where  they  are  to  be  sold.  None  of  said  bonds 
shall  be  sold  for  less  than  the  face  thereof,  with  any  interest  that 
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may  have  accrued  thereon;  and  the  privilege  shall  be  reserved  of 
rejecting  all  or  any  bids,  and  if  said  bids  are  rejected  said  bonds 
shall  again  be  advertised;  all  moneys  arising  from  premiums  on 
the  sale  of  said  bonds,  as  well  as  the  principal,  shall  be  credited  to 
the  fund  on  account  of  which  the  bonds  are  issued  and  sold/' 

The  above  section  of  the  statute  does  not  attempt  to  limit  or 
define  in  what  denomination  bonds  shall  be  sold  or  issued.  So  far 
as  advertising  and  selling  the  bonds  is  concerned  it  seems  to  leave 
to  the  discretion  of  the  board. 

Section  22h  above,  is  the  act  of  March  22,  1883.  Preceding 
the  passage  of  that  act  there  seems  to  have  been  no  uniform  provi- 
sion of  law  in  detail  for  the  manner  of  advertising  the  sale  of 
bonds  of  this  character,  and  its  evident  purpose  was  to  specifically 
define  the  manner  of  advertising,  to  adopt  uniformity  and  to  do 
away  with  any  laxity  in  the  manner  of  advertising  and  selling 
bonds,  of  the  character  enumerated. 

This  section  has  nothing  to  do  with  fixing  the  denomination  of 
bends ;  that  is  provided  for  in  another  section  of  the  statutes  which 
was  enacted  in  1869,  and  is  now  known  as  Section  872,  Revised 
Statutes. 

This  section  provides  that — 

"The  bonds  so  issued  may  be  used,  to  refund  any  bonds  outstand- 
ing, which  were  issued  for  the  purpose  of  purchasing  the  lands  or 
erecting  the  buildings  so  acquired  by  the  commissioners,  and  shall 
be  signed  by  the  commissioners,  or  any  two  of  them,  and  counter- 
signed by  the  auditor,  with  or  without  coupons  attached,  in  sums 
not  less  than  fifty  nor  more  than  one  thousand  dollars  each,  pay- 
able to  bearer  at  the  county  treasury,  with  interest,  as  aforesaid, 
at  such  times,  not  exceeding  twenty  years  after  date,  as  the  com- 
missioners prescribe,  and  such  bonds  shall  specify  distinctly  the 
object  for  which  they  were  issued.^' 

Section  871,  Revised  Statutes,  provides  for  the  purposes  for 
which  said  board  may  borrow  money,  including,  among  other 
things,  "any  necessary  buildings,  or  bridge,  or  for  the  purpose  of 
enlarging,  repairing,  improving,  or  rebuilding  any  such  buildings 
or  bridge.*' 

I  think  there  is  no  doubt  but  that  under  the  provisions  of  Section 
872,  Revised  Statutes,  the  Legislature  intended  to  and  did  fix  a 
maximum  and  minimum  limit  in  the  amount  and  denomination  of 
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bonds  of  this  character.  And  the  commissioners  have  recognized 
this  limitation  by  issuing  the  bonds  in  question  in  the  denomination 
of  one  thousand  dollars  each.  Any  issue  of  bonds  in  a  denomina- 
tion exceeding  one  thousand  dollars  each  would  clearly  have  been 
in  direct  violation  of  that  act. 

But  I  do  not  find  that  any  of  the  legislative  acts  in  question 
require  that  the  bonds  shall  be  advertised  and  sold  in  the  amounts 
and  denominations  in  which  they  are  issued.  So  far  as  those 
statutes  provide  the  commissioners  may  advertise  and  sell  the  bonds 
in  certain  specified  amounts  and  denominations,  and  issue  to  the 
purchasers  in  denominations  within  the  limits  specified  in  Section 
872,  Revised  Statutes.  It  can  not  be  said,  however,  that  the  courts 
favor  such  practice,  and  they  certainly  do  not  encourage  it.  And 
if  the  evidence  would  disclose  that  the  county  and  tax-payers  were 
in  any  substantial  respect  prejudiced  thereby  it  might  be  suffi- 
cient cause  to  hold  such  an  issue  of  bonds  illegal  and  void. 

There  is  no  evidence  in  this  case  that  the  bonds  in  question 
would  have  sold  to  any  better  advantage  if  they  had  been  advertised 
and  sold  in  denominations  of  one  thousand  dollars  each,  and  no 
evidence  that  any  substantial  rights  of  the  tax-payers  suflfered  by 
the  act  of  the  commissioners  in  selling  the  bonds  in  the  manner 
specified.  The  rights  of  the  tax-payer  as  well  as  those  of  the 
holders  of  bonds,  have  frequently  been  presented  to  and  detenn- 
ined  by  the  courts  of  our  state,  and  the  proceedings  of  boards  with 
statutory  power  to  borrow  money  and  issue  bonds  have  been  so  fre- 
quently reviewed,  that  these  questions  are  fairly  well  settled  and 
defined  in  this  state.  Mere  irregularities  on  the  part  of  the  com- 
niissioners,  or  the  failure  to  observe  certain  preliminary  steps  pre- 
sented by  statute,  which  they  may  be  sufficient  to  justify  a  court 
of  equity  in  allowing  an  injunction  prior  to  the  sale  and  actual 
delivery  of  the  bonds,  yet  such  irregularities  may  not  be  in  them- 
selves of  such  material  consequence  as  to  justify  an  injunction 
after  the  sale  and  circulation  of  the  bonds,  and  the  rights  of  third 
parties  have  attached. 

It  is  only  in  the  above  respect  that  municipal  bonds  may  be 
said  to  possess  the  ingredients  of  negotiability.  But  where  the 
legislative  act  under  which  the  bonds  are  purported  to  be  issued 
is  unconstitutional,  or  where  the  board  absolutely  fails  to  comply 
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with  essential  requirements  of  the  statutes,  our  courts  have  not 
hesitated  to  holJ  bonds  so  issued  invalid  and  void,  notwithstand- 
ing they  may  be  circulated  and  in  the  hands  of  third  parties. 

In  the  case  of  Hubbard  v.  Fitzsimmons,  57  0.  S.,  436,  the  com- 
missioners of  Cuyahoga  county  issued  and  sold  bonds  for  the  pur- 
cliase  of  a  site  and  the  erection  of  an  armory  in  the  city  of  Cleve- 
land for  the  Ohio  National  Guards,  under  a  legislative  act  purport- 
ing to  confer  full  authority  for  so  doing.  The  court  held  the  legis- 
lative act  unconstitutional  because  it  was  an  attempt  to  make  such 
general  purpose  the  subject  of  a  local  imposition,  and  said : 

^TTie  case  presents  no  reason  why  the  purchaser  of  these  bonds 
should  be  exempt  from  the  familiar  and  salutory  rule  that  one 
who  relies  upon  the  act  of  a  public  officer  must  take  notice  of  the 
limits  of  his  authority.  The  courts  of  this  state  have  never  en- 
couraged confidence  in  the  validity  of  acts  of  this  character.^' 

In  Wassen  et  al  v.  Commissioners,  49  0.  S.,  622,  where  bonds 
were  issued  and  circulated  under  an  act  purporting  to  authorize  the 
same,  but  which  act  was  held  to  be  invalid,  a  similar  ruling  was 
held  by  the  court. 

In  the  case  of  State,  ex  rel,  v.  Biddle,  3  N.  P.,  173,  which  case 
counsel  for  plaintiff  places  special  reliance,  while  it  is  not  a  case 
to  enjoin  the  issue  or  payment  of  bonds,  yet  it  embodies  a  similar 
principle  of  law,  and  seeks  to  enjoin  payment  for  a  bridge  on 
the  ground  that  the  county  commissioners  did  not  observe  the  pro- 
visions of  the  statute  in  making  the  contract  for  the  bridge  and  its 
erection. 

The  commissioners  entered  into  a  contract  and  purchased  at 
private  sale  the  bridge  at  a  cost  of  $1,700.  The  statutes  in  force 
applicable  to  such  a  case  absolutely  required  the  commissioners  +d 
observe  certain  conditions,  and  to  take  certain  preliminary  steps, 
before  a  contract  of  that  character  for  a  public  improvement,  cost- 
ing in  excess  of  $1,000,  could  be  executed. 

They  must  first  cause  plans  and  specifications  to  be  procured, 
and  an  estimate  of  the  cost  to  be  made  according  to  Section  795, 
Revised  Statutes.  They  must  by  resolution  determine  the  length 
and  width  of  the  superstructure,  whether  the  same  shall  be  single 
or  double  track,  and  must  a-Jvertise  for  furnishing  the  labor  and 
material  as  required  by  Section  796,  Revised  Statutes.    The  plans 
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and  specifications  must  be  submitted  to  a  joint  meeting  of  the 
commissioners,  county  auditor  and  county  surveyor,  and  must  be 
approved  by  them  according  to  Section  797,  Revised  Statutes.  The 
commissioners  must  detennine  whether  or  not  the  cost  of  the  bridge 
will  exceed  the  sum  of  $1,000,  as  required  by  Section  798,  Re- 
vised Statutes. 

The  contract  must  be  submitted  to  the  prosecuting  attorney  for 
his  endorsement,  which  is  indispensable  in  all  such  contracts  ex- 
ceeding in  cost  the  sum  of  $1,000,  as  required  by  Section  799, 
Revised  Statutes. 

In  the  above  case  the  commissioners  observed  none  of  the  above 
requirements.  They  absolutely  ignored  each  and  every  provision 
of  law  in  the  transaction,  and  made  a  private  contract  for  the 
bridge.  The  court  properly  held  the  contract  to  be  absolutely  void, 
and  there  is  no  doubt  but  that  if  the  commissioners  had  issued 
bonds  in  anticipation  of  pa}'ment  for  the  bridge  the  court  would 
have  held  the  bonds  invalid  and  void,  even  in  the  hands  of  third 
parties,  and  even  if  the  holders  thereof  would  have  been  deprived 
of  any  recourse  for  recovering  satisfaction. 

The  above  are  a  few  of  the  many  reported  cases  embodying  this 
principle  of  law  in  this  sta,te,  but  I  do  not  find  it  necessary  here 
to  review  them  in  this  connection. 

There  is  no  doubt  as  to  the  fact  that  the  courts  hold  to  a  rigid 
compliance  with  statutory  requirements,  all  boards  having  power 
conferred  on  them  to  levy  taxes,  make  public  contracts,  and  bond 
municipalities  an^3  counties  for  public  improvements. 

And  all  persons  dealing  with  such  boards  must  assume  the  re- 
sponsibility of  seeing  to  it  that  the  boards  act  within  the  scope  of 
their  lawful  authority,  and  comply  with  all  the  essential  require- 
ments of  the  statutes,  otherwise  they  act  at  their  peril,  and  are 
often  left  without  recourse  because  of  their  failure  to  so  investigate 
l)efore  entering  into  contracts. 

Inasmuch  as  the  evidence  in  the  case  at  bar  fails  to  show  that  the 
county  has  in  any  wise  been  prejudiced  by  the  manner  of  selling 
and  is?uing  the  bonds  in  question,  the  court  is  not  justified  in 
granting  the  relief  demanded  on  that  ground. 

The  second  ground  of  complaint  is  that  the  advertisement  of  the 
bond  sale  did  not  state  the  law  or  section  of  the  law  authorizing 
the  issue. 
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This  is  required  under  the  provisions  of  Section  226  of  the 
statutes,  and  it  is  probable  that  a  court  of  equity  might  have 
found  such  an  omission  sufficient  ground  for  enjoining  the  adver- 
tisement and  sale  of  the  bonds  if  the  relief  had  been  demanded 
before  the  sale  and  circulation  of  the  bonds.  But  inasmuch  as  it 
is  only  one  omission  of  all  other  requirements  of  the  statute  which 
the  board  complied  with,  and  the  bonds  having  been  sold  and  in 
the  hands  of  numerous  holders,  and  the  money  therefor  paid  into 
the  treasury,  and  paid  out  in  public  improvements  for  the  benefit 
of  the  county,  it  is  too  late  to  interpose  that  objection  now,  it 
not  being  of  such  material  consequence  as  would  justify  the  court 
in  interfering  on  that  ground  under  the  above  circumstances  ? 

I  have  examined  aU  the  other  proceedings  of  the  commissioners 
in  question,  and  all  the  authorities  cited  by  counsel,  and  I  do  not 
find  any  irregularities  in  the  proceeding  of  the  board  sufficient,  at 
this  time,  to  justify  the  relief  demanded  by  the  plaintiff  in  his 
first  cause  of  action,  and  the  same  is  therefore  refused. 

The  third  and  fourth  causes  of  action  will  be  considered  together. 
They  are  substantially  the  same,  and  involve  the  same  facts  and 
principles  of  law,  except  only  that  the  former  has  reference  to  the 
proposed'  viaduct  over  the  Pan  Handle  and  B.  &  0.  R.  R.  tracks 
on  Cleveland  avenue,  or  Harbor  road,  and  the  latter  has  refer- 
ence to  the  viaduct  over  the  N.  &  W.  R.  R.  and  C.  A.  &  C.  R  R. 
tracks  on  the  same  avenue. 

The  evidence  and  exhibits  show  that  at  a  liieeting  of  the  com- 
missioners held  on  June  1,  1902,  a  conference  was  had  with  rep- 
resentatives of  the  various  railroads  interested  in  a  proposed 
project  of  tearing  down  the  old  bridges  now  used  for  public  travel 
over  said  railroad  tracks  at  the  above  points,  and  erecting  instead 
thelreof  new  structures.  The  county  surveyor  submitted  plans 
prepared  by  him  of  the  proposed  viaducts  at  an  estimated  total 
cost  of  $65,000.  A  proposition  was  then  made  by  the  commis- 
sioners to  said  representatives  that  said  steam  railroads  pay  sixty- 
five  per  centum  of  said  total  cost,  the  remaining  thirty-five  per 
centum  to  be  paid  by  the  county  and  the  Columbus  Railway  Com- 
pany, which  latter  company  proposed  to  operate  an  electric  street 
railroad  over  said  viaducts.  The  said  representatives  thereupon 
signified  a  willingness  to  accept  said  proposed  terms  on  the  part 
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of  said  steam  railroads.  And  thereupon  the  commissioners  adopted 
a  resolution  instructing  the  prosecuting  attorney  to  prepare  a 
contract  between  said  railroads  and  the  coimty  on  the  basis  of 
thirty-five  per  centum  of  said  cost  to  be  paid  by  the  county,  and 
sixty-five  per  centum  thereof  to  be  paid  by  said  steam  railroads. 
At  a  meeting  of  said  board,  held  on  July  2,  1902,  resolutions  were 
adopted  by  the  unanimous  vote  of  all  the  members  declaring  said 
old  bridges  over  said  railroad  tracks  to  be  in  a  dangerous  condition 
and  unfit  for  public  travel,  and  that  it  was  necessary,  and  was 
the  intention  of  said  commissioners  to  rebuild  said  bridges  by 
removing  the  present  wooden  structures  and  erecting  instead  steel 
bridges  with  permanent  floors  and  sandstone  masonry  substructure, 
and  detailing  the  length  and  height  thereof.  Said  resolution 
further  recited  that  said  steam  railroad  companies,  and  said  street 
railway  company  shall  bear  in  equal  proportions  and  pay  eighty 
per  centum  of  the  total  cost  of  said  structures,  together  with  the 
cost  of  a  temporary  structure,  all  damages,  etc.,  and  that  said 
Franklin  county  shall  pay  twenty  per  centum  of  all  such  costs ;  that 
twenty  days'  written  notice  of  the  passage  of  said  resolution,  and 
of  the  proposed  building  of  said  bridges  be  served  upon  the  resident 
owners  of  properi:y  abutting  upon  said  improvement,  and  that  said 
resolutions  be  published  for  three  consecutive  weeks  in  a  news- 
paper of  general  circulation  in  said  Franklin  county,  Ohio. 

The  evidence  further  shows  the  three  weeks'  publication  of  said 
resolutions,  the  appointment  of  L.  H.  Cott  by  said  board  to  serve 
notices  on  said  property  owners,  and  the  verified  report  of  said  L. 
H.  Cott,  showing  said  service. 

On  August  4,  1902,  said'  board  of  commissioners,  being  in  ses- 
sion, adopted  by  the  unanimous  vote  of  all  the  members  a  resolu- 
tion embodying  the  former  resolutions,  and  the  intention  of  the 
commissioners  to  proceed  to  rebuild  and  replace  said  old  structures 
with  steel  bridges,  permanent  floors  and  sandstone  masonry  sub- 
siructure;  reciting  the  length,  height,  etc.,  of  said  bridges;  that 
the  steam  and  street  railroads  to  pay  eighty  per  centum  of  the 
total  cost  thereof,  together  with  damages,  etc.;  the  P.,  C,  C.  & 
St.  L.  Ey.  Co.,  the  B.  &  0.  Ky.  Co.,  and  the  Columbus  Ey.  Co. 
e^ch  to  pay  twenty-six  and  two-thirds  per  centum  thereof,  and 
Franklin  county  to  pay  twenty  per  centum  thereof.    The  resolution 
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then  provides  for  the  time  and  manner  of  payment  by  said  railroad 
companies,  that  said  structures  are  to  be  erected  according  to  plans 
and  specifications  prepared  by  the  county  surveyor,  which  are  at- 
tached to  and  made  a  part  of  the  resolution,  and  said  work  to  be 
done  imder  the  supervision  of  the  county  surveyor.  The  resolu- 
tion then  provides  that  the  commissioners  are  to  retain  control 
and  supervision  over  said  structures  when  completed,  provides 
for  the  maintenance  and  repair  of  the  same,  and  that  the  accept- 
ance on  the  part  of  said  railroad  companies  and  the  county  should 
constitute  an  agreement  between  them  under  the  provisions  of 
Section  3337-10,  Revised  Statutes  of  Ohio.  The  estimated  cost  of 
the  south  structure  is  $41,690.80  and  of  the  north  structure  is  $29^- 
940.30.  No  other  or  further  steps  or  proceedings  have  been  taken 
by  the  commissioners  in  the  premises,  and  all  the  above  steps  were 
taken  at  and  before  this  suit  was  commenced. 

The  plaintiff  complains  that  the  board  of  commissioners  has  no 
lawful  authority  to  construct  said  bridges,  because,  as  he  says  in 
the  petition,  the  emergency  bridge  fund  of  Franklin  county  is  not 
suflScient  to  pay  the  county^s  portion  for  the  construction  thereof; 
and  that  the  attempt  of  said  commissioners  to  construct  said  bridges 
is  illegal  and  void,  because  there  is  not  suflBcient  funds  in  the 
county  treasury,  or  levied  and  in  process  of  collection,  and  unap- 
propriated to  pay  for  said  bridges.  He  also  avers  that  said  bridges 
are  not  out  of  repair,  and  not  in  a  dangerous  condition  for  public 
travel,  but  that  said  bridges  are  in  good  condition  of  repair,  and 
are  safe  for  public  travel,  and  are  being  used  by  the  public  and 
street  car  company  continuously;  that  they  are  not  burned  down, 
nor  washed  away,  nor  been  undermined,  and  that  no  emergency 
exists  on  account  of  any  decay  of  said  bridges,  and  that  it  is  not 
the  intention  of  the  commissioners  to  restore  said  bridges  for  public 
accommodation,  but  to  build  new  bridges ;  that  said  commissioners 
have  heretofore  permitted  the  Columbus  Railway  Company,  a  street 
railroad,  to  locate  and  maintain  its  tracks  over  said  bridges,  2lt^ 
that  because  said  bridges  are  too  narrow,  the  same  are  rendered 
inconvenient  for  horses  and  wagons  by  reason  of  the  use  of  the  same 
for  said  street  cars,  and  that  if  the  same  were  not  used  for  said 
btreet  cars  the  bridges  would  be  ample  and  perfectly  safe  for  pub- 
lic travel. 
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Plaintiff  also  complains  that  said  bridges  wiU  cost  more  than 
$10,000  each,  and  that  the  policy  of  building  the  same  has  not 
been  submitted  to  a  vote  of  the  electors  of  said  county  for  their 
approval  or  disapproval,  and  that  said  board  is  attempting  to  and 
will  build  said  bridges  under  the  so-called  bridge  emergency  law, 
when  no  emergency  exists,  unless  restrained  by  this  court. 

He  further  complains  that  the  commissioners  made  no  provi- 
sion in  said  agreement  with  the  railroad  companies  for  the  main- 
tenance and  repair  of  said. bridges  after  completion. 

He  complains  that  proper  notice  of  the  intention  to  erect  said 
structures  was  not  printed  and  circulated  as  provided  by  Section 
877,  Revised  Statutes,  and  complains  of  the  inadequacy  of  the  ap- 
portionment of  cost  of  construction  thereof  between  the  county  and 
said  railroads,  and  prays  that  the  commissioners  be  enjoined  from 
constructing  said  bridges  over  said  railroad  tracks. 

The  first  inquiry  of  importance  is  to  determine  under  what  law 
cr  section  of  the  statutes  the  commissioners  are  proceeding  to 
erect  these  proposed  bridges. 

The  evidence  and  exhibits  show  that  the  board  is  not  proceeding 
under  Section  2824,  Revised  Statutes,  as  claimed  and  argued  by 
counsel  for  plaintiff.  That  section  has  reference  to  the  levy  of  a 
special  tax  not  exceeding  one  mill  and  five-tenths  for  an  emergency 
fund,  the  proceeds  of  which  are  to  be  solely  applied  to  the  restora- 
tion of  an  important  bridge  belonging  to  or  maintained  by  the 
county  which  has  been  destroyed  or  become  dangerous  to  public 
travel  by  decay  or  otherwise.  This  section  has  reference  to  bridges, 
the  sole  maintenance  of  which  devolves  upon  the  county,  and  has 
no  reference  whatever  to  structures  such  as  the  bridges  in  question, 
the  cost  of  erection  and  maintenance  of  which  is  apportioned 
between  the  county  and  other  parties  in  interest. 

The  preliminary  steps  by  the  commissioners,  and  all  the  resolu- 
tions adopted,  tend  to  show  that  it  is  not  proposed  to  pay  for  this 
work  out  of  the  emergency  fund,  and  on  the  other  hand,  they  show 
tnat  such  proceedings  are  had  under  another  legislative  act,  and 
the  resolution  of  August  4,  1902,  specifically  refers  to  Section 
3337-10,  Revised  Statutes,  as  authority  that  when  said  resolution 
is  accepted  by  the  parties  in  interest  that  the  same  shall  constitute 
a  contract. 
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The  evidence  shows  that  the  commissioners  are  proceeding  under 
the  act  of  1893,  which  act  is  now  codified  and  known  as  Sections 
3337-8  to  3337-17,  inclusive,  of  the  Revised  Statutes  of  Ohio. 

This  act  was  passed  for  the  purpose  of  authorizing  city  councils, 
boards  of  legislation,  and  coimty  commissioners  to  join  with  rail- 
road companies,  and  enter  into  contracts  to  abolish  grade  or  other 
crossings  and  to  apportion  the  cost  thereof  between  such  railroad 
companies  and  the  county. 

It  provides  the  preliminary  steps  necessary  to  be  taken  by  the 
commissioners.  By  provision  of  Section  2  thereof  (3337-9)  the 
board  must  by  unanimous  vote  declare  the  necessity  and  intent  of 
so  doing,  the  manner  and  method  of  making  the  alterations  and 
constructing  the  new  crossing,  the  land  or  other  property  necessary 
to  appropriate,  how  the  cost  shall  be  apportioned,  by  whom  the 
work  is  to  be  done,  and  then  provides  that  such  resolution  shall 
be  published  and  notice  of  its  passage  given  to  owners  of  the  prop- 
erty abutting  on  the  proposed  improvement  in  the  manner  pro- 
vided in  Section  2304,  Revised  Statutes,  and  all  claims  for  dam- 
ages by  reason  of  such  improvement  must  be  filed  in  the  manner 
and  within  the  time  provided  by  Section  2315,  Revised  Statutes. 
Section  3  thereof  (3337-10)  provides,  that  in  not  less  than  thirty 
nor  more  than  ninety  days  after  the  passage  of  the  resolution  pro- 
vided for  in  Section  2,  that  the  commissioners  shall  determine 
whether  they  will  proceed  with  the  proposed  improvement  or  not. 
If  they  decide  to  proceed  they  shall  pass  a  resolution  which  shall 
contain,  in  addition  to  the  terms  and  conditions  stated  in  Sec- 
tion 2,  the  plans  and  specifications  of  the  proposed  alterations  and 
improvement,  also  damages  claimed  or  likely  to  accrue,  how  the 
cost  of  such  improvement  shall  be  apportioned,  and  who  shall  su- 
pervise the  work. 

Said  section  also  provides  that — 

'TJpon  the  acceptance  of  this  resolution  by  the  railroad  com- 
panies through  their  directors,  the  same  shall  constitute  an  agree- 
ment which  shall  be  valid  and  binding  on  the  county  and  the  rail- 
road companies,  and  that  such  agreement  shall  be  filed  in  the  court 
of  common  pleas  of  the  county  in  which  the  crossing  is  located,  for 
entry  upon  the  records  thereof,  and  it  shall  have  the  same  force 
and  effect  as  a  decree  of  the  court/* 
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Section  5  thereof  (3337-12)  provides— 

"That  the  cost  of  construction,  including  cost  of  the  land  or 
property  purchased  or  appropriated,  and  the  payment  of  damages 
to  abutting  property  shall  he  apportioned  as  follows :  The  railroad 
company  or  companies  (if  several  railroads  cross  a  public  way 
al  or  near  the  same  point)  shall  pay  not  less  than  sixty-five  per 
centum  of  such  cost,  and  the  county  shall  pay  not  more  than  thirty- 
five  per  centum  of  such  cost.  Within  these  limits  the  apportion- 
ment may  be  fixed  by  the  agreement  under  Section  3  hereof.*' 

Section  6  thereof  (3337-13)  provides  the  manner  of  maintaining 
and  keeping  in  repair  the  new  structure,  what  portion  the  railroads 
shall  maintain  and  keep  in  repair  at  their  expense,  and  what  part 
the  county  shall  maintain  and  keep  in  repair. 

Section  7  thereof  (3337-14)  provides — 

"For  the  purpose  of  raising  the  money  to  pay  the  proportion  of 
the  cost  of  such  improvement,  payable  by  the  county,  the  bonds  of 
the  county  may  be  issued  to  the  necessary  amount,  which  bonds 
shall  be  of  such  denomination  and  payable  at  such  place  and  times 
as  the  commissioners  may  determine,  and  shall  bear  interest  not 
exceeding  five  per  centum  per  annum,  and  shall  not  be  sold  for 
less  than  their  par  value.  A  tax  on  the  taxable  property  of  the 
county  not  exceeding  one-half  mill  in  each  year  may  be  levied  to 
pay  the  principal  and  interest  of  the  bonds  as  the  same  may  ma- 
ture. After  the  completion  of  the  improvement,  a  tax  may  be 
levied  by  the  county  to  pay  the  cost  of  maintaining  and  keeping 
in  repair  that  part  of  the  work  required  to  be  maintained  and 
kept  in  repair  by  it.*' 

The  evidence  before  me  shows  that  the  commissioners  have  com- 
plied with  the  above  provisions  of  the  statutes  in  their  proceedings 
so  far  as  they  have  gone.  They  have  let  no  contracts  as  yet  for  the 
work,  and  have  not  reached  that  stage.  There  is  no  evidence  tend- 
ing to  prove  that  the  commissioners  propose,  or  are  threatening  to 
violate  the  law  in  their  subsequent  proceedings. 

The  evidence  of  Mr.  Pinney,  one  of  the  commissioners,  and  that 
of  !Mr.  Braun,  the  county  surveyor,  the  latter  of  whom  made  a 
careful  and  critical  examination  of  the  present  structures,  show 
that  the  bridges  are  old  and  dangerous,  and  that  they  are  liable 
at  any  time  to  collapse  under  heavy  loads.  I  think  his  evidence 
disputes  the  claim  of  plaintiff  that  the  only  purpose  of  the  com- 
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missioners  is  to  dispose  of  the  old  structures  because  they  are  too 
narrow  to  accommodate  both  the  street  cars  and  public  travel. 
The  latter  may,  and  no  doubt  is,  the  purpose  in  part,  but  aside 
from  that  the  evidence  is  conclusive  to  show  that  the  bridges  are 
so  old  and  decayed  and  so  dangerous  that  they  are  liable  to  fall 
under  heavy  loaded  street  cars,  or  wagons,  at  any  time.  And  the 
fact  that  the  commissioners  have  had  notice  of  their  dangerous 
condition  for  several  years,  and  should  have  replaced  them  long 
ago,  is  no  reason  for  not  doing  so  now,  as  plaintiff  claims,  but,  on 
the  other  hand,  the  fact  that  the  commissioners  have  such  notice 
affords  a  stronger  reason  for  replacing  said  bridges  without  further 
delay,  in  order  to  avoid  probable  liabilities  for  damages  to  persons 
and  property  for  which  the  county  may  be  compelled  to  respond  by 
reason  of  the  fact  of  such  knowledge  being  shown. 

The  publication  of  the  resolution  and  the  notice  here  has  no  ap- 
plication to  Section  877,  Revised  Statutes,  as  claimed  by  plaint- 
iff. Section  2304,  Revised  Statutes,  is  the  governing  section,  which 
is  specially  referred  to  and  made  such  by  Section  3337-9,  Revised 
Statutes.  And  the  evidence  shows  that  the  commissioners  have 
fully  complied  with  that  section. 

Plaintiff  also  complains  because  the  policy  of  erecting  these  via- 
ducts has  not  been  submitted  to  a  vote  of  the  electors  of  the  county, 
on  the  ground  that  they  are  to  cost  more  than  $10,000  each. 

In  view  of  the  fact  that  the  evidence  before  me  fails  to  show  that 
said  structures  will  cost  the  county  more  than  $10,000  each,  as  a 
matter  of  law,  the  question  as  to  whether  or  not  an  improvement 
in  any  sum  under  the  legislative  act  in  question  requires  %he  propo- 
sition to  be  submitted  to  a  vote  of  the  electors,  is  not  properly 
before  me  in  this  case. 

Eighty  per  cent,  of  the  entire  cost  of  these  structures,  the  evi- 
dence shows,  is  to  be  paid  by  the  railroad  companies,  and  only 
twenty  per  cent,  thereof  is  to  be  paid  by  the  county. 

The  total  cost  of  one  of  said  bridges  is  $41,690.80.  Twenty 
per  cent,  of  that  sum  is  $8,338.36,  being  the  total  portion  to  be 
paid  by  the  county.  The  total  cost  of  the  other  bridge  is  $29,- 
940.30;  the  county's  entire  portion  thereof  will  be  $5,980.06.  In 
each  instance  the  county^s  portion  is  less  than  $10,000.  I  will 
say,  however,  that  this  legislative  act  seems  to  be  complete  in 
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itself,  and  has  no  application  to,  nor  has  to  be  read,  in  connection 
with  other  sections  of  the  statutes,  except  in  the  particulars  in 
which  other  sections  of  the  statutes  are  therein  specially  referred 
to.  For  instance.  Section  7  of  the  act  (3337-14),  the  section 
providing  for  bonding  the  county  and  levying  the  tax,  is  exclusive 
in  its  scope,  and  specifically  provides  the  manner  of  raising  the 
money  for  paying  for  such  improvements.  There  is  no  limitation 
as  to  the  cost.  It  provides  that  the  bonds  may  be  issued  to  any 
necessary  amount,  and  it  is  without  any  reference  whatever  to  sub- 
mitting the  question  to  a  vote  of  the  electors,  or  in  any  wise,  re- 
quiring such  to  be  done  with  reference  to  any  provision  of  law, 
other  than  according  to  the  provisions  of  that  legislative  act. 

Plaintiff  also  complains  that  the  railroad  companies  have  not 
signed  the  contract,  and  that  there  is  no  provision  in  the  resolu- 
tion for  said  companies  contributing  their  portion  of  the  cost  of 
maintenance  and  repairs. 

The  first  part  of  this  complaint  assumes  that  the  commissioners 
will  proceed  with  the  work  without  the  railroad  companies  first 
agreeing  to  the  contract.  There  is  no  evidence  before  me  that  the 
commissioners  are  proposing  or  threatening  to  so  do.  The  court 
can  not,  in  the  absence  of  evidence,  act  on  an  assumption. 

As  to  the  latter  part  of  the  complaint.  In  the  first  place,  the 
resolution  does  make  provision  for  each  part/s  proportionate  part 
of  the  cost  of  maintaining  and  keeping  the  structures  in  repair. 
And  even  if  it  did  not,  the  statute  itself  provides  for  such,  and 
is  so  drastic  in  its  penalty  as  to  direct  the  court  on  application  to 
enjoin  the  companies  from  using  the  tracks  and  operating  the  rail- 
roads under  the  structures,  until  they  comply  with  any  order  and 
decree  of  the  court  required  of  them  imder  the  provisions  of 
that  act. 

The  only  remaining  question  necessary  to  consider  is  as  to 
whether  or  not  the  commissioners  have  failed  to  comply  with  the 
law  in  apportioning  the  cost  between  the  railroad  companies  and 
the  county. 

The  statute  provides  that  the  railroad  companies  shall  pay  not 
less  than  sixty-five  per  cent,  of  the  cost,  and  the  county  shall  pay 
not  more  than  thirty-five  per  cent. 
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The  evidence  shows  that  the  commissioners  have  resolved,  and 
propose  to  enter  into  a  c-ontract  that  the  steam  railroads  and  the 
street  railroad  shall  together  pay  eighty  per  cent,  of  the  cost, 
thereby  leaving  the  county  to  pay  twenty  per  cent,  of  the  cost. 

But  plaintiff  complains  that  because  of  some  arrangement  be- 
tween the  steam  railroads  and  the  street  railroad,  which  they  have 
had  the  commissioners  incorporate  in  -the  proposed  contract, 
whereby  the  steam  roads  and  the  street  railway  are  to  equally  ap- 
portion and  pay  said  eighty  per  cent,  of  the  cost,  making  twenty-six 
ond  two-thirds  per  cent,  for  each  of  said  roads  to  pay,  and  because 
the  contract  does  not  show  and  require  that  the  steam  roads  pay 
alone  sixty-five  per  cent,  of  the  cost,  that  therefore  the  proposed 
contract  arrangements  are  illegal  and  void. 

The  objection  goes  to  form  rather  than  to  substance.  What 
matters  it  to  the  tax-payers  of  the  county  what  portion  of  the  eighty 
per  cent,  each  road  pays  ?  The  effect  of  the  contract  is  that  not  only 
the  sixty-five  per  cent.,  required  by  statute,  is  paid  by  the  railroads, 
but  in  addition,  the  contract  carries  out  the  evident  purpose  of  the 
commissioners  to  require  the  street  railroad  to  pay  at  least  fifteen 
per  cent,  of  the  cost,  thereby  decreasing  the  county's  portion  to 
twenty  per  cent.,  instead  of  thirty-five  per  cent.,  as  provided  by 
statute. 

If,  for  any  cause,  the  street  railroad  desires  to  enter  into  a  con- 
tract with  the  steam  railroads  to  relieve  the  latter  from  a  part  of 
their  burden  and  to  increase  its  own,  that  is  no  concern  of  the  tax- 
payers, and  they  can  not  complain.  So  long  as  the  fact  remains, 
as  the  evidence  shows,  that  the  county  does  not  agree  to  pay  more 
than  the  law  authorizes  it  to  pay,  the  rights  of  the  tax-payers  are 
not  prejudiced. 

For  the  above  reasons  I  find  that  the  plaintiff  is  not  entitled 
to  the  relief  prayed  for  in  his  third  and  fourth  causes  of  action. 

It  is  therefore  ordered  that  the  petition  be  dismissed  at  plaint- 
iff's costs. 

if.  E.  Thraillcill  for  plaintiff. 

Taylor,  Seymour  &  Webber,  for  defendants. 
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DISCRETION  OP  PROBATE  COURT  IN  PiXlNG  MODE  OP  STRING- 
ING TELEPHCNW  WIRES. 

Common  Pleas  Court  of  Cuyahoga  County. 

The   Cleveland   Telephone   Company   v.   The   Village  op 

Chagrin  Falls. 

Decided,   February   29,   1904. 

Telephone  Wires — Mode  of  Stringing  Fixed  hy  the  Prohate  Court — 
Discretion  of  the  Court — To  Order  that  the  Wires  te  Carried  Over 
head  on  Poles  or  Underground  in  Conduits — Action  of  the  Court 
May  Be  Reviewed — But  Can  Not  Be  Modified — And  Can  Only  Be 
Reversed  Where  a  Manifest  Abuse  of  Discretion  Appears — Juris- 
diction. 

1.  Where  a  proceeding  is  instituted  in  the  probate  court,  under  Sec- 

tion 3461,  for  a  determination  of  the  mode  in  which  telephone 
lines  may  be  constructed  along  the  streets,  alleys  and  public  ways 
of  a  municipality  or  village,  the  court  has  authority  to  order  that 
the  wires  be  carried  either  on  poles  above  ground  or  in  an  under- 
ground conduit,  as  said  court  in  its  discretion  may  deem  best  under 
all  the  circumstances  of  the  case. 

2.  Such   discretion   is   not   arbitrary,   but   Is   sound   legal   discretion: 

and  the  statute  having  granted  to  telephone  companies  the  right 
to  use  each  of  the  streets  in  a  municipality,  the  court  in  a  proper 
exercise  of  this  discretion  is  without  authority  to  directly  exclude 
a  company  from  the  occupation  of  a  particular  street,  or  to 
indirectly  accomplish  the  same  result  by  prescribing  conditions 
which  will  prevent  the  construction  of  a  line  on  such  street. 

I.  The  Supreme  Court  having  held  that  the  power  conferred  upon  the 
probate  court  in  this  behalf  is  Judicial  in  its  nature,  it  follows 
under  our  judicial  system  that  the  orders  of  the  probate  court 
in  such  a  proceeding  may  be  reviewed  on  error,  subject  to  the 
accepted  rule  in  respect  to  the  exercise  of  Judicial  discretion,  that 
the  action  taken  shall  not  be  disturbed,  unless  plainly  and  mani- 
festly abused  by  depriving  a  party  of  his  legal  rights,  or  making 
an  order  which  no  fair  consideration  of  the  facts  would  warrant. 

4.  It  is  not  an  abuse  of  discretion  for  the  probate  court  to  order  that 
the  wires  within  a  given  district  shall  be  carried  under  ground; 
but  where  a  condition  is  added  which  practically  prohibits  the 
use  of  a  certain  street  or  streets  by  the  telephone  company,  there 
is  an  abuse  of  the  discretion  vested  in  the  court,  which  it  is  the 
right  of  the  company  to  have  corrected. 
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5.  The  Jurisdiction  of  a  reviewing  court  does  not  permit  of  a  modifi- 
cation of  the  order  of  a  probate  court  in  such  a  proceeding,  and 
is  limited  to  a  simple  reversal;  but  where  only  a  part  of  the  order 
made  Is  erroneous,  and  that  part  is  a  distinct  and  separable  pro- 
vision, it  may  be  stricken  out. 

Lawrence,  J. 

Error  to  the  probate  court. 

The  plaintiff  in  error,  The  Cleveland  Telephone  Company,  which 
is  a  corporation  organized  under  the  laws  of  Ohio  for  the  purpose 
of  constructing  lines  of  telephones,  and  which  had  constructed  and 
was  operating  a  line  or  system  of  telephones  within  the  county  of 
Cuyahoga,  being  desirous  of  constructing  a  line  of  telephones  along 
and  upon  the  roads,  streets,  alleys  and  public  ways  within  the  limits 
of  the  village  of  Chagrin  Falls  in  said  county,  repeatedly  made  ap- 
plication to  the  council  of  said  village  for  the  passage  of  an  ordin- 
ance whereby  an  agreement  should  be  made  in  respect  to  the  mode 
of  use  of  such  roads,  streets,  alleys  and  public  ways,  but  the  com- 
pany and  the  municipal  authorities  were  unable  to  agree  upon  the 
terms  of  such  mode  of  use.  Thereupon  said  company,  under  the 
provisions  of  Section  3461,  Revised  Statutes,  applied  to  the  probate 
court  of  this  county  to  direct  in  what  mode  such  telephone  line 
should  be  constructed  along  such  roads,  streets,  alleys  and  public 
ways  in  said  village.  The  vilkge  having  filed  an  answer  to  the 
petition  of  said  company,  and  a  hearing  having  been  had,  the 
said  court,  on  the  24th  day  of  February,  1902,  made  a  final  order 
and  decree  directing  in  what  mode  such  telephone  line  should  be 
within  the  limits  of  said  village.  The  said  company  then  filed  a 
petition  in  error  in  this  court,  with  a  bill  of  exceptions  containing 
all  the  testmony  offered  in  the  probate  court,  and  it  seeks  to  obtain 
a  reversal  of  the  said  judgment,  order  and  decree  rendered  by  the 
latter  court 

In  respect  to  all  the  roads,  streets,  alleys  and  public  ways  in 
said  village,  except  Main  street,  the  probate  court  directed 
that  the  mode  of  use  by  said  company  should  be  by  poles,  wires 
and  other  appurtenances,  under  various  terms  and  restrictions 
prescribed  by  said  court,  and  as  upon  the  hearing  of  the  petition 
in  error  here  no  question  has  been  made  as  to  the  order  of  the 
probate  court  in  that  respect,  it  is  unnecessary  for  me  to  consider 
that  portion  of  the  order. 
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The  probate  court  found  that  on  Main  street  and  certain  other 
streets  in  the  village,  The  Cleveland  Telephone  Company  had  al- 
ready an  established  line  of  poles  and  wires,  which  had  been  main- 
tained for  many  years,  being  what  is  known  as  a  toll-line,  that  is, 
a  line  for  long  distance  telephone  service  extending  through  said 
village,  and  that  the  establishment  of  this  toll-line  was  lawful  and 
regular,  so  that  the  said  telephone  company  had  a  privilege  or 
franchise  in  the  said  streets  for  the  maintenance  of  the  same. 

The  order  and  decree  of  the  probate  court  further  provided  as 
follows — 

"The  mode  of  use  by  means  of  poles  is  subject  to  the  following 
restriction:  If  said  telephone  company  desires  to  occupy  Main 
street  in  said  village,  from  Orange  to  Washington,  with  lines 
other  than  toll-lines  which  may  be  carried  upon  the  poles  whose 
location  is  hereinbefore  approved  and  confirmed,  it  shall  carry 
the  same  through  such  portion  of  said  street  in  an  underground 
trench  or  conduit,  to  be  constructed  by  it  in  the  usual  method  and 
in  conformity  to  the  grade  of  said'  street.  If  by  reason  of  such 
construction  and  the  carrying  of  said  wires  in  such  conduit,  it 
becomes  necessary  to  erect  distributing  poles  or  other  appliances  for 
the  purposed  separating  and  distributing  the  wires  so  placed  under- 
ground for  reaching  subscribers  located  along  said  street  or  else- 
where, such  distributing  poles  shall  not  be  erected  on  said  Main 
street  within  such  limits,  but  shall  be  placed  in  any  alley  or  ground 
convenient  for  the  erection  of  such  poles.^' 

The  plaintiff  in  error  contends  that  the  probate  court  had  no 
authority  to  thus  limit  the  use  of  such  portion  of  Main  street  by 
said  company,  for  all  lines  therein  except  its  toll-lines,  by  pre- 
scribing that  the  wires  should  be  carried  in  an  underground  trench 
or  conduit,  to  be  constructed  by  said  company,  and  that  if,  hv 
reason  of  such  construction  and  the  carrying  of  said  wires  in  such 
conduit,  it  should  become  necessary  to  erect  distributing  poles  or 
other  appliances  for  the  purpose  of  separating  and  distributing 
the  wires  so  placed  underground  for  reaching  subscribers  located 
along  said  street  or  elsewhere,  such  distributing  poles  should  not 
be  erected  on  said  Main  street  within  such  limits,  but  should  be 
placed  in  any  alley  or  ground  convenient  for  the  erection  of  such 
poles. 

It  is  claimed  that,  by  Section  3454,  Revised  Statutes,  which 
applies  to  a  telephone  company  as  well  as  to  a  telegraph  company, 
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and  which  provides  that  such  company  may  construct  its  lines 
from  point  to  point,  along  and  upon  any  public  road,  by  the  erec- 
tion of  the  necessary  fixtures,  including  posts,  piers  and  abutments 
necessary  for  the  wires,  the  General  Assembly  has  directly  granted 
to  such  companies  the  right  to  erect  the  poles  upon  all  highways, 
so  that  the  provision  in  Section  3461  authorizing  the  municipal 
authorities  and  the  company  to  agree,  or  in  case  of  their  inability 
to  do  so,  authorizing  the  probate  court  to  direct  in  what  mode  such 
lines  shall  be  constructed  along  a  street,  alley  or  public  way,  has 
reference  only  to  a  mode  of  use  by  poles  and  wires,  and  the  au- 
thority of  the  probate  court  is  limited  to  prescribing  such  use  by 
means  of  poles  as  not  to  incommode  the  public  in  the  use  of  such 
street,  alley  or  public  way. 

I  am  unable,  however,  to  assent  to  this  construction  of  these 
statutes.  The  primary  grant  by  Section  3454  is  to  construct  tele- 
graph or  telephone  lines  upon  any  public  road,  and  the  language 
following  this,  to-wit,  *T3y  the  erection  of  the  necessary  fixtures, 
including  posts,''  etc.,  specifies  the  mode  of  use  of  a  public  road 
for  such  purpose.  Of  course,  if  there  were  any  other  provisions 
on  the  subject,  such  mode  of  use  would  be  annexed  to  the  grant; 
but  Section  3461  must  be  construed  as  a  limitation  thereon,  and 
the  provision  to  the  effect  that  in  the  case  of  a  street,  alley  or 
public  way  within  the  limits  of  a  city  or  village,  the  mode  of  use 
shall  be  such  as  shall  be  agreed  upon  between  the  municipal  au- 
thorities and  the  company,  and  the  further  provision,  in  case  of 
tlieir  failure  to  agree,  that  the  probate  court  shall  direct  in  what 
mode  such  line  shall  be  constructed  along  such  street,  alley  or 
public  way,  mean  something  more  than  that  there  may  be  an 
agreement  of  the  parties  or  direction  by  the  probate  court  merely 
as  to  the  height  and  location  of  poles  and  other  similar  matters. 
If  that  was  the  purpose  of  the  General  Assembly,  it  surely  has 
adopted  a  good  deal  of  circumlocution  to  express  what  could  easily 
have  been  stated  directly. 

In  my  opinion,  when  a  proceeding  is  instituted  in  the  probate 
court  under  Section  3461,  that  court,  in  directing  the  mode  in 
which  a  telephone  line  shall  be  constructed  along  a  street,  alley 
or  public  way  in  a  municipal  corporation,  has  authority  to  order 
the  wires  to  be  carried  either  upon  poles  above  ground  or  in  an 
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underground  conduit,  as  said  court,  in  its  discretion,  may  deem 
best  under  all  the  circumstances  of  the  case. 

The  discretion  thus  vested  in  the  probate  court,  however,  is  not 
an  arbitrary  discretion,  but  is  a  sound  legal  discretion.     The  stat- 
ute having  granted  to  telephone  companies  the  right  to  use  each 
of  the  streets  in  a  municipal  corporation,  the  court  has  no  au- 
thority to  directly  exclude  a  company  from  a  particular  street, 
nor  has  it  authority  to  accomplish  this  result  indirectly  by  pre- 
scribing conditions  which  effectually  prevent  the  construction  of 
a  telephone  line  on  such  street.    Our  Supreme  Couri;,  in  the  case  of 
Zanesville  v.  Zanesville  Telegraph  £  Telephone  Company,  64  O.  S., 
67,  has  held  that  the  power  conferred  upon  the  probate  couri;  is 
of  a  judicial  nature,  on  the  theory  that  whenever  the  law  confers 
a  right  and  authorizes  an  application  to  a  court  of  justice  to  en- 
force that  right,  the  proceeding  upon  such  application  is  the  ex- 
ereise  of  a  judicial  function.    I  think  it  follows,  under  our  judicial 
system,  that  the  orders  of  the  probate  court  in  such  proceeding 
may  be  reviewed  on  error,  subject  to  the  accepted  rule,  in  respect 
to  the  exercise  of  judicial  discretion,  that  the  action  of  the  probate 
court  should  not  be  dii^turbed  unless  it  plainly  and  manifestly 
appears  that  there  has  been  an  abuse  of  discretion  whereby  a  party 
has  been  deprived  of  legal  rights,  or  that  no  fair  consideration 
of  the  facts  would  warrant  the  order  made.     Dobbins  v.  State, 
14  0.  S.,  493  (503) ;  Fowble  v.  WaJker,  4  Ohio,  64  (67)  ;  Avery 
V.  Ruffin,  4  Ohio,  420;  Haas  v.  State,  13  C.  C,  415;  Post  v.  State, 
14  C.  C,  111;  9  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  473. 

For  the  reasons  heretofore  stated,  I  am  of  the  opinion  that  it 
was  within  the  authority  and  discretion  of  the  probate  court  to 
require  that  the  lines  of  the  telephone  company,  other  than  its 
existinir  toll-lines  in  Main  street,  between  Orange  and  Washington 
street?,  shall  be  carried  in  an  underground  trench  or  conduit.  And, 
from  a  careful  examination  of  the  evidence,  I  am  of  the  further 
opinion  that  tliis  court  would  not  be  warranted  in  saying  that  there 
was  any  abuse  of  discretion  by  the  probate  court,  if  the  order 
had  stoppai  there. 

Tlie  most  serious  question  arises  in  connection  with  the  next 
following  part  of  the  order,  which  provides  that  if  by  reason  of 
such  construction  and  the  carrj'ing  of  said  wires  in  such  conduit 
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it  becomes  necessan^  to  erect  distributing  poles  or  other  appliances 
for  the  purpose  of  separating  and  distributing  the  wires  so  placed 
underground  for  reaching  subscribers  located  along  said  street  or 
elsewhere,  such  distributing  poles  shall  not  be  erected  on  said 
Main  street  within  such  limits,  but  shall  be  placed  in  any  alley 
or  ground  convenient  for  the  erection  of  such  poles.    The  distance 
on  Main  street  from  Orange  street  to  Washington  street  is  about 
1,000  feet,  and  this  portion  of  Main  street  is  the  principal  business 
section  of  the  village,  and  is  built  up  on  both  sides  of  the  street 
with  business  structures.    The  only  testimony  on  the  subject  is  to 
the  effect  that,  if  an  underground  conduit  be  constructed  on  Main 
street,  it  would  still  be  necessary  to  have  three  or  four  distributing 
poles  on  that  street  for  the  purpose  of  distributing  wires  taken  out 
of  the  conduit,  so  as  to  supply  telephone  service  to  the  buildings 
on  either  side  of  the  street,  unless  the  company,  by  agreement  with 
the  owners,  should  obtain  the  right  to  distribute  from  the  tops  of 
buildings,  and  that  it  is  not  practicable,  under  the  conditions  there 
existing,  to  take  out  of  the  conduit  a  separate  wire  for  each  build- 
ing to  be  served,  for  the  reason  that  the  wires  are  carried  in  cables 
containing  many  wires,  and  in  each  instance  it  would  be  necessary 
to  take  out  an  entire  cable.    The  .order  of  the  probate  court  does 
not  even  permit  the  use  of  the  poles  of  the  existing  toll-line  in 
Main  street  for  the  purpose  of  making  distribution  of  wires.   The 
order  expressly  requires  any  distributing  poles  that  may  be  erected 
to  be  placed  in  any  alley  or  ground  convenient  for  the  erection  of 
such  poles,  whereas  I  think  it  plainly  appears  from  the  testimony 
that  this  is  impracticable  unless  the  company  shall  be  able  to  ac- 
quire the  right  to  erect  such  distributing  poles  on  private  property 
by  voluntary  agreement  with  the  owners,  and  it  will  not  be  claimed 
that  the  probate  court  has  power  to  make  an  order,  the  execution  of 
which  is  dependent  upon  the  voluntary  agreement  of  persons  not 
under  the  control  of  said  court.     Nor  do  I  thint  that,  under  the 
limitations  contained  in  Section  3457,  Revised  Statutes,  and  in 
view  of  the  manner  in  which  the  property  abutting  on  the  street 
has  been  improved,  the  telephone  company  has  authority  to  ap- 
propriate the  right  to  use  any  private  property  abutting  on  said 
Main  street  for  the  purpose  of  distributing  its  wires.    That  section 
is  as  follows: 


540  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Cleveland  Telephone  Co.  v.  Chagrin  Falls.       [Vol.  I,  N.  S. 

"Section  3457:  No  such  company  shall,  without  the  consent 
of  the  owner  thereof,  in  writing,  enter  a  building  or  edifice,  or 
use  or  appropriate  any  part  thereof,  or  erect  any  telegraph  pole, 
pier  or  abutment  in  any  yard  or  enclosure  within  which  any  edifice 
IS  situate,  nor,  in  cases  not  provided  for  in  section  three  thousand 
four  hundred  and  sixty^one,  erect  any  telegraph  pole,  pier,  abut- 
ment, wires,  or  other  fixtures,  so  near  to  any  edifice  as  to  occasion 
injury  thereto,  or  risk  of  injury,  in  case  such  pole,  pier,  or  abut- 
rr«ent  be  overthrown,  nor  injure  or  destroy  any  fruit  or  ornamental 
tree.'' 

In  my  judgment,  therefore,  the  order  of  the  probate  court  sub- 
stantially, prohibits  the  company  from  using  the  said  part  of  Main 
street  for  the  purpose  of  supplying  telephone  service  to  the  build- 
ings fronting  thereon,  and,  with  the  highest  respect  for  that  court, 
I  have  reluctantly  reached  the  conclusion  that  the  order,  in  that 
respect,  is  unreasonable  and  is  clearly  and  plainly  an  abuse  of  the 
discretion  vested  in  that  court. 

The  next  question  is,  can  this  court  modify  the  order  of  the  pro- 
bate court,  or  is  the  jurisdiction  here  limited  to  a  simple  reversal, 
remanding  the  case  for  further  proceedings.  Inasmuch  as  the 
order  of  the  probate  court  involves  the  exercise  of  discretion  vested 
in  that  court  alone,  I  am  inclined  to  think  that  the  court  of  com- 
mon pleas  has  no  power  by  way  of  modification  to  make  any  af- 
firmative order  in  respect  to  the  mode  in  which  a  telephone  line 
shall  be  constructed  in  a  street.  However,  in  the  present  case,  the 
part  of  the  order  which  is  held  to  be  erroneous  is  a  distinct  and 
severable  provision.  If  it  be  stricken  out,  there  is  still  left  the 
authority  to  construct  an  underground  conduit  for  carrying  tele- 
phone wires,  which,  by  necessary  implication,  would  involve  the 
power  to  use  all  such  means  and  appliances,  including  distributing 
poles,  as  would  be  reasonably  necessary  for  the  purpose  of  supply- 
ing telephone  service  from  such  conduit,  so  that  no  additional 
order  would  be  required  to  prescribe  the  complete  mode  both  of 
the  construction  and  the  use  of  such  conduit. 

The  judgment  here,  then,  will  be  that  the  order  of  the  probate 
court  be  modified  by  striking  therefrom  the  following  words,  to-wit: 

'T!f  by  reason  of  such  construction  and  the  carrying  of  said 
wires  in  such  conduit,  it  becomes  necessary  to  erect  distributing 
poles  or  other  appliances  for  the  purpose  of  separating  and  dis- 
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tributing  the  wires  so  placed  underground  for  reaching  subscrib- 
ers located  along  said  street  or  elsewhere,  such  distributing  poles 
shall  not  be  erected  on  said  Main  street  within  such  limits,  but 
shall  be  placed  in  any  alley  or  ground  convenient  for  the  erection 
of  such  poles/' 

And  as  so  modified,  the  judgment  and  order  of  the  probate  court: 
will  be  aflSimed. 

Kline,  Carr,  Tolles  &  Ooif  and  A,  V.  Taylor ,  for  plaintiff, 
E,  P.  Wilmot,  P.  H,  Kaiser  and  C.  L.  Gates,  for  defendant. 


POWER.  OF  MUNICIPAL  AUTHORITIES  TO  NARROW 
SIDEWALK. 

[Franklin  County  Common  Pleas  Court.] 

Anderson  v.  The  City  of  Columbus. 

Decided,   December  4,   1903. 

Sidewalk — Power  of  Municipal  Authorities  to  Determine  Width  of,  or 
to  Change  Width  of — Expense  of  Paving  Strip  Taken  Off  Sidewalk 
Not  Chargeable  to  Abutting  Owner — Notice  of  Intention  to  Nar- 
row Sidewalk — Change  in  Location  of  Street  Car  Track. 

1.  Where  land  Is  dedicated  to  public  use  as  a  street,  every  part  of  It 

becomes  subject  to  the  control  of  the  proper  municipal  authorities, 
and  the  division  to  be  made  between  the  part  to  be  used  by 
vehicles  and  the  part  to  be  used  as  a  sidewalk  for  pedestrians  is 
within  the  discretion  of  such  authorities,  and  unless  unreasonably 
exercised  dan  not  be  controlled  by  judicial  decision. 

2.  This  discretion  is  continuing,  and  where  a  necessity  for  making  a 

change  in  the  width  of  a  sidewalk  arises,  the  determination  so 
to  do  is,  in  the  absence  of  fraud  or  oppression,  final  in  the  mu- 
nicipal authorities. 

3.  The  narrowing  of  a  sidewalk  does  not  affect  an  abutting  property 

owner's  ingress  or  egress,  and  If  Inconvenience  results  to  him 
from  such  change.  It  is  an  Inconvenience  which  affects  equally 
the  public  at  large. 

4.  Failure  to  serve  the  abutter  with  notice  of  Intention  to  narrow  the 

sidewalk  in  front  of  his  property  does  not  entitle  him  to  an  injunc- 
tion against  the  carrying  out  of  the  work. 

5.  The  expense  of  paving  the  rtrip  added  to  the  street  by  the  narrowing 

of  the  sidewalk  can  not  be  charged  against  the  abutting  owner. 
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but  must  be  paid  for  out  of  the  general  street  improvement  fund. 
6.  An  abutting  owner  who  consents  to  a  change  in  the  location  of  a 
street  car  track  in  front  of  his  property  and  makes  no  objection 
while  the  work  is  going  on,  can  not  thereafter  complain  of  the 
maintenance  of  the  track  at  that  point. 

Bigger,  J. 

This  case  is  submitted  to  the  court  for  dedsion  upon  the  evi- 
dence. The  plaintiff  in  his  petition  states  that  he  is  the  owner 
of  a  lot  at  the  southwest  comer  of  Gay  and  Third  streets  in  this 
city,  fronting  42  feet  on  Gay  street  and  being  75^^  feet  deep  on 
Third;  that  the  pavements  are  about  15  feet  wide  upon  each 
street ;  that  "the  lot  has  been  improved  with  a  brick  building  occupy- 
ing the  entire  frontage  on  Gay  street  and  extending  back  on  Third 
street  for  a  distance  of  55  to  60  feet-;  and  that  the  two  store  rooms 
upon  the  ground  floor  as  well  as  the  upper  rooms  in  the  building 
are  occupied  by  tenants;  that  the  premises  are  located  in  the  center 
of  the  business  district  of  the  city  and  in  a  populace  section  thereof, 
and  are  very  valuable;  that  both  Gay  and  Third  streets  have  been 
paved  vrith  an  expensive  pavement;  that  the  curb  lines  have  been 
established  and  exj>ensive  and  permanent  pavements  constructed 
on  both  streets  between  -the  building  and  the  curbs,  the  entire  ex- 
pense of  which  was  assessed  upon  plaintiff's  premises  and  paid  for 
by  him;  that  he  has  leased  the  premises  to  tenants  with  all  the 
privileges  and  appurtenances  belonging  thereto,  and  that  they  are 
using  the  pavements  in  front  of  their  premises  for  temporarily 
storing  freight  and  goods  which  are  carried  into  and  from  their 
place  of  business.  lie  then  states  that  'the  city  council  of  Columbus 
has  passed  an  ordinance  to  provide  for  a  change  in  the  curb  line 
at  certain  street  corners  and  among  others  for  a  change  in  the 
curb  line  on  the  southwest  corner  of  Gay  and  Third  streets,  be- 
ginning at  a  point  on  the  west  curb  line  of  Third  street  and  from 
tlience  by  a  curve  with  a  radius  of  about  18  feet  to  a  point  in  the 
south  curb  line  of  Gay  street.  That  the  ordinance  was  passed  in 
accordance  with  the  statue  in  such  cases  made  and  provided,  but 
that  the  same  is  illegal  and  void.  That  it  is  intended  by  the  city 
in  pursuance  of  this  ordinance  to  cut  off  the  established  pavement 
48  square  feet  as  the  same  is  now  constructed  and  used,  and  throw 
that  amount  of  the  sidewalk  into  the  street,  and  thus  place  upon 
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the  premises  of  plaintiff  the  necessity  of  paving  the  48  said  square 
feet  of  street.  It  is  then  averred  that  no  notice  vras  served  upon 
the  plaintiff  of  the  intention  of  the  city  to  make  the  change  in 
the  curbing  and  pavement;  that  the  city  has  not  tendered  or  of- 
fered the  plaintiff  any  compensation  for  the  property  of  the  plaint- 
iff so  about  to  be  taken,  and  that  plaintiff  has  never  given  his  con- 
sent to  the  change  proposed.  It  is  further  averred  that  the  city 
has  no  right  or  authority  to  change  the  curb  line  and  thus  make 
a  change  in  the  pavement  without  first  taking  the  necessary  steps  to 
appropriate  the  plaintiff's  property  thus  about  to  be  taken  for  pub- 
lic use.  That  the  defendant  threatens  to  andi  will,  unless  restrained, 
proceed  to  tear  up  the  pavement  and  curbing  and  cut  off  the  cor- 
ner, and  that  such  acts  on  the  pari;  of  the  city  will  materially 
affect  and  destroy  the  value  of  the  plaintiff's  premises  and  cause 
an  irreparable  injury  to  the  same.  It  is  further  averred  that  there 
is  no  necessity  for  such  change ;  that  the  streets  are  wide  and  that 
there  is  14  feet  of  space  between  the  curb  and  the  curve  which  now 
connects  the  street  car  tracks  upon  Third  street  with  those  upon 
Gay,  and  that  the  same  is  ample  for  the  accommodation  of  travel 
upon  the  street.  Plaintiff  prays  that  the  defendant  may  be  tem- 
porarily restrained,  and  that  upon  final  hearing  the  defendant  may 
be  permanently  enjoined. 

The  answer  of  the  defendant  admits  that  the  plaintiff  is  the 
owner  of  the  premises  in  question,  and  that  there  is  a  brick  build- 
ing erected  thereon,  and  that  said  premises  are  occupied  by  tenants 
of  the  plaintiff.  It  is  further  admitted  that  the  premises  are  sit- 
uated in  the  center  of  the  business  district  of  the  city  and  in  a 
populace  section  thereof;  that  Gay  street  and  Third  street  in  front 
of  plaintiff's  premises  have  been  paved,  and  the  grade  thereof  es- 
tablished, and  the  curb  lines  also  established.  The  defendant  fur- 
ther admits  the  passage  of  the  ordinance  providing  for  a  change 
in  the  curb  line  at  the  southwest  corner  of  Gay  and  Third  streets, 
and  that  in  pursuance  thereof  the  defendant  intends  and  proposes 
to  make  a  change  at  the  southwest  comer  of  Gay  and  Third  streets, 
beginning  on  the  west  curb  line  of  Third  street  and  to  a  point  on 
the  south  line  of  Gay  street  with  a  radius  of  18  feet.  It  is  further 
admitted  that  no  notice  of  the  intention  of  the  city  to  make  the 
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change  was  served  on  the  plaintiff.  All  the  other  averments  of  the 
petition  are  denied. 

The  evidence  shows  that  the  plaintiff's  premises  located  at  the 
southwest  comer  of  Gay  and  Third  streets  are  npon  what  is  known 
as  the  interurban  loop,  constructed  for  the  use  of  the  interurban 
railways  entering  the  city,  and  that  thiis  loop  passes  by  a  curve 
around  the  southwest  corner  of  G-ay  and  Third  streets;  that  prior 
to  the  construction  of  this  loop  the  plaintiff  had  given  his  consent 
to  its  oonstuction,  and  it  appears  thereafter  it  was  constructed  and 
plaintiff  did  not  ohject  to  its  construction  in  the  manner  in  whidi 
it  was  constructed,  or  at  least  he  took  no  steps  to  prevent  it. 

The  evidence  further  discloses  that  the  distance  between  thi 
comer  of  the  sidewalk  and  the  track  is  about  10  feet  and  that 
when  a  car  is  passing  around  the  curve,  or  at  least  when  some  of 
the  longer  cars  are  passing  around  the  curve,  there  is  not  sufficient 
space  between  the  side  of  the  ear  and  the  comer  for  an  ordinary 
vehicle;  that  in  order  to  make  the  distance  sufficient  for  the  pas- 
sage of  vehicles  it  is  proposed  to  take  off  a  portion  of  the  comer 
of  the  sidewalk  and  throw  sufficient  of  it  into  the  street  to  make 
the  space  sufficient  for  the  safe  passage  of  vehicles. 

Upon  this  state  of  facts  the  plaintiff  claims  that  the  city  is  about 
to  take  his  property  without  making  compensation  therefor.  The 
contention  of  the  city  is  that  it  is  not  the  taking  of  the  plaintiff's 
property  but  it  is  only  the  exercise  of  a  power  conferred  upon  the 
city  by  law  in  the  discharge  of  the  legal  duty  imposed  upon  it, 
to  make  the  streets  of  the  city  safe  for  public  travel. 

The  statute  of  the  state  upon  the  subject  of  control  of  municipal 
authorities  over  its  streets  is  contained  in  Section  1536,  subdivision 
131,  of  Bates  4th  Edition  of  the  Revised  Statutes.  It  is  provided 
that — 

'T^n  all  municipal  corporations  council  shall  have  the  care,  super- 
vision and  control  of  public  highways,  streets,  avenues,  alleys,  side- 
walks, public  grounds,  bridges,  acqueducts,  and  viaducts  within  the 
corporation,  and  shall  cause  the  same  to  be  kept  open  and  in  repair 
end  free  from  nuisances/^ 

Section  1536,  232,  provides  that — 

"The  councils  of  cities  and  villages  may  provide  by  ordinance 
for  the  construction  and  repair  of  all  necessary  sidewalks,  or  parts 
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thereof,  within  the  limits  of  the  corporation  and  may  require  by 
the  imposition  of  suitable  penalties  or  otherwise,  the  owners  and 
occupants  of  abutting  lots  and  lands  to  keep  the  sidewalks  in  re- 
pair, free  from  snow  or  any  nuisance/' 

Substantially  the  same  general  powers  control  over  the  streets 
end  sidewalks  of  municipalities  that  have  always  been  conferred 
upon  the  municipal  authorities  by  law  in  this  state. 

The  teim  street  in  legal  signification  includes  all  parts  of  the 
highway,  the  roadway,  the  curb  and  gutters  and  the  sidewalks. 
Elliott  on  Roads  and  Streets,  Section  20. 

The  statutes  of  the  state  nowhere  fix  the  width  of  streets  nor  the 
relative  width  of  the  roadway  and  the  sidewalk.  This  is  left  en- 
tirely to  the  discretion  of  the  municipal  authorities.  Where  land 
is  dedicated  to  public  use  as  a  street  every  part  of  it  becomes  sub- 
ject to  the  control  of  the  proper  municipal  authorities  and  the 
division  to  be  made  between  the  roadway  or  part  of  the  highway 
to  be  used  by  vehicles  and  that  to  be  used  as  a  sidewalk  for  pedes- 
trians is  within  the  discretion  of  the  municipal  authorities  and 
can  not,  unless  unreasonably  exercised  be  controlled  by  judicial 
decisions.  As  to  the  rights  of  municipal  authorities  to  determine 
when  and  how  streets  shall  be  improved,  Elliott  on  Streets  and 
Roads  says,  at  Section  506,  that  the  "right  of  the  judiciary  to 
interfere  can  only  exist  where  there  has  been  fraud  or  oppression 
or  some  such  wrong  constituting  a  plain  abuse  of  discretion.'* 

The  same  doctrine  is  announced  in  the  case  of  Railroad  Company 
V.  Defiance,  52  Ohio  State,  262,  where  it  was  decided  as  to  the 
discretionary  power  of  city  councils  over  the  subject  of  street  im- 
provements, that  "their  decision  when  not  transcending  their  pow- 
ers nor  induced  by  fraud  is  not  subject  to  judicial  revision.'* 

Elliott  says  at  Section  477,  that — 

*The  question  whether  a  road  or  street  shall  be  improved  or  re- 
paired is  generally  committed  to  the  local  authorities  for  decision, 
and,  under  the  principle  to  which  we  have  so  often  referred,  their 
decision  can  not,  as  a  rule,  be  controlled  by  the  courts." 

Again  the  same  author  says  at  Section  484  that — 

'It  is  the  right  of  those  to  whom  the  authority  is  delegated  to 
determine  not  only  when,  but  in  what  manner  the  improvement 
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shall  be  made,  except,  of  course,  where  the  statute  specifically 
designates  the  improvements  and  prescribes  the  mode  of  making 
them,  and  no  citizen  can  compel  the  highway  officers  to  undertake 
the  work  or  to  pursue  a  particular  course/* 

The  same  author  in  speaking  of  the  power  of  municipal  author- 
it'es  to  determine  the  width  of  sidewalks,  says  at  Section  621  that— 

*T;t  is  undoubtedly  true  that  cities  have  e  wide  discretion  in 
determining  how  much  of  a  highway  shall  be  devoted  to  the  use 
of  horses  and  vehicles,  and  how  much  shall  be  given  to  the  side- 
walk, trees,  gutters  and  the  like/* 

The  statute  of  this  state  not  prescribing  the  width  of  sidewalks, 
there  is  no  question  but  that  it  was  within  the  discretion  of  the 
municipal  authorities  to  determine  the  width  of  the  sidewalk  upon 
these  streets  in  the  first  instance,  and  it  appears  that  by  ordinance 
that  this  was  done,  and  the  evidence  shows  that  the  sidewalks 
were  fixed  at  18  feet  in  'width,  and  that  the  pavements  are  in  fact 
18  feet  wide.  If  the  city  authorities  had  seen  fit,  therefore,  in 
the  first  instance  to  make  the  comer  of  this  pavement  round 
instead  of  square,  or  to  have  madte  the  sidewalk  pavement  12  or  15 
feet  wide,  instead  of  18,  I  think  clearly  the  owner  of  the  abutting 
property  could  not  have  complained.  But  the  authority  to  improve 
a  highway  is  a  continuing  authority  and  is  not  exhausted  by  its 
exercise  in  a  single  instance  (Elliott,  Section  506).  The  same 
doctrine  is  announced  in  the  case  of  The  Railroad  Company  v. 
Defiance,  supra.    The  court  says: 

'The  powers  conferred  on  municipal  corporations  with  respect 
to  the  opening,  repair  and  improvement  of  their  streets  and  public 
ways  are  held  in  trust  for  public  purposes  and  are  continuing  in 
their  nature,  to  be  exercised  from  time  to  time  as  the  public  in- 
terests require.'* 

When  land  is  dedicated  to  street  uses  the  municipal  authorities 
are  invested  by  law  with  a  public  trust  and  charged  with  the  ad- 
ninistration  of  that  trust.  From  the  very  nature  of  things  the 
improvement  of  a  public  street  which  is  sufficient  to-day,  may  not 
be  sufficient  25  or  50  years  from  this  time.  As  the  needs  of  the 
traveling  public  are  subject  to  change  with  increased  population 
and  changes  in  the  number  and  style  of  vehicles  used  upon  the 
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streets,  there  may  come  a  necessity  for  a  change  in  the  manner 
of  the  surface  improvement  of  the  street  to  fit  it  for  the  use  for 
which  it  was  dedicated,  and  when  this  necessity  arises  the  authority 
exists  in  the  municipal  corporation,  being  a  continuing  authority 
to  make  such  improvements  as  the  public  necessities  demand.  And 
this  discretion  is  one,  too,  which  will  not  ordinarily  be  controlled 
as  we  have  seen,  by  the  courts,  and  the  determination  of  the  munic- 
ijal  authorities  that  the  necessity  exists,  is,  in  the  absence  of  fraud 
or  oppression,  final. 

The  use  of  the  streets  by  street  railways  has  always  been  held 
in  this  state  to  be  a  proper  use  of  the  streets,  and  within  the 
term  of  the  original  grants  for  use  of  the  public  as  a  highway  and 
that  such  use  does  not  impose  an  additional  burden  upon  the 
easement  unless  the  railway  be  so  constructed  as  to  interfere  with 
the  owners'  easement  of  access  to  his  property.  It  is  held  to  be  a 
vehicular  use  of  the  streets  which  must  have  been  fairly  within 
the  contemplation  of  the  dedicator.  The  construction  of  such 
railways  makes  it  necessary  to  construct  curves  in  turning  from 
one  street  into  another,  and  in  constructing  such  curves  it  may 
bring  the  cars  into  such  close  proximity  to  the  projecting  corners 
or  sidewalks  as  to  leave  an  insuflBcient  space  for  the  passage  of 
a  vehicle  and  that  is  what  the  evidence  shows  to  be  the  case  at 
this  comer.  Nor  does  it  appear  that  the  curve  is  put  in  in  a 
manner  different  from  that  ordinarily  used  in  constructing  such 
curves.  It  is  true  that  the  radius  of  the  curve  is  somewhat  dif- 
ferent from  that  used  upon  the  opposite  comer,  but  it  does  not 
appear  that  if  the  radius  was  changed  here  that  it  would  make 
any  practical  difference  in  the  situation. 

As  I  have  said  the  evidence  shows  and  the  plaintiff  himself  ad- 
mits that  he  gave  his  consent  to  the  construction  of  this  curve. 
He  has  stood  by  and  seen  it  constructed  and  made  no  objection. 
Under  such  circumstances,  I  am  of  opinion  that  as  between  the 
plaintiff  and  the  railway  company  it  is  now  too  late  for  him  to 
object  to  the  maintenance  of  the  track  at  that  point,  upon  the 
principle  that  one  who  gives  his  consent  to  such  an  erection  and 
sees  it  constructed,  can  not,  after  money  has  been  expended  on  the 
faith  of  his  acquiescence,  be  heard  to  object. 
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But  there  is  another  party  who  is  interested  and  that  is  the 
city  of  Columbus,  which  is  charged  by  law  with  the  duty  of  keeping 
the  streets  safe  for  the  traveling  public  and;  which  is  made  liable 
by  law  for  injuries  resulting  from  its  failure  to  do  so.  Under 
such  circumstances  in  my  opinion  the  plaintiff  can  not  prevent  tlie 
city  from  taking  such  reasonable  steps  not  amounting  to  fraud 
or  wantonness  as  in  the  discretion  of  the  municipal  authorities 
may  be  necessary  to  obviate  the  danger.  It  is  claimed  by  the  plaint- 
iff that  the  change  in  the  curb  line  is  not  necessary.  But  the  citj 
contends  that  the  situation  presented  at  that  point  is  dangerous. 
I  think  the  determination  of  the  necessity  for  the  change  by  the  city 
council  is  not  subject  to  judicial  control.  This  was  the  decision 
of  the  Supreme  Court  in  the  case  of  Railroad  Company  v.  Defiance, 
supra.  In  that  case  the  municipal  authorities,  by  ordinance,  un- 
dertook to  remove  bridges  on  its  streets,  crossing  the  tracks  of  the 
Wabash  railroad  and  provided  for  the  crossings  at  grade.  This  was 
resisted  by  the  railroad  company  which  claimed,  as  in  this  case, 
that  there  was  no  necessity  for  this  change,  and  that  it  greatly 
increased  the  danger  to  the  traveling  public  both  upon  the  streets 
and  the  railroad.    But  the  court  held  that — 

"The  comparative  dangers  in  the  use  of  grade  and  overhead 
crossings  and  the  relative  public  benefits  and  the  private  disad- 
vantages that  may  result  from  the  contemplated  improvement  of 
the  streets  are  matters  for  the  consideration  of  the  members  of 
the  council  who  are  the  sole  judges  of  the  propriety  as  well  as  the 
necessity  of  the  improvement,  and  their  decision,  when  not  tran- 
scending their  powers,  is  not  subject  to  judicial  revision.'' 

Counsel  for  the  plaintiff  claims  that  the  question  here  presented 
is  in  principle  not  different  from  that  of  the  change  of  a  grade  in  a 
street.  But  this  is  not  a  change  of  grade.  The  grade  will  remain 
the  same  after  the  change  in  the  curb  line.  The  access  of  the 
plaintiff  to  his  premises  it  not  at  all  interfered  with  as  it  is  in- 
terfered with  where  there  is  a  change  of  grade.  Furthermore,  no 
covery  can  he  had  where  the  city  authorities  make  a  reasonable 
change  in  the  grade  of  a  street  unless  the  abutting  owner  has  con- 
structed his  improvements  to  conform  to  a  grade  already  established 
by  the  municipal  authorities,  and  the  right  to  recover  rests  upon 
the  principle  that  the  city  having  established  the  grade,  an  abut- 
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ting  owner  has  the  right  to  consider  that  as  final  and  to  construct 
his  building  with  reference  to  that  grade  as  to  ingress  and  egress. 
And  that,  if  afterwards  the  grade  is  changed  so  as  to  interfere  with 
his  easement  of  access,  that  he  may  recover  from  the  city  the 
damages  caused  by  the  change  in  the  grade.  The  only  change 
proposed  here  is  to  make  a  different  apportionment  between  the 
amount  of  space  in  the  roadway  and  upon  the  sidewalk.  The 
plaintiff^s  easement  of  access  to  his  building  is  not  interfered  with 
nor,  as  he  himself  testifies,  was  it  constructed  in  any  manner  with 
reference  to  the  width  of  the  sidewalk,  and  it  does  not  appear  that 
it  would  have  been  constructed  in  any  manner  different  if  the  side- 
walk had  been  originally  12  or  15  feet  wide  instead  of  18.  The 
change  proposed,  furthermore,  does  not  seem  to  me  to  be  unrea^ 
sonable.  The  distance  from  the  plaintiff's  building  to  the  curt 
line  will  be  at  all  points  18  feet,  the  width  established  by  the  city 
ordinance  for  this  sidewalk.  What  is  proposed,  as  I  understand  it, 
is  this :  Taking  the  comer  of  plaintiff^s  building  as  the  center  of  a 
circle,  and  with  a  radius  of  18  feet  to  describe  the  arc  of  a  circle 
from  the  south  curb  of  Gay  street  to  the  west  curb  of  Third  street, 
thus  cutting  off  the  projecting  corner  of  the  sidewalk  and  giving 
sufl5cient  space  between  the  cars  and  the  comer  of  the  pavement 
Icr  the  safe  passage  of  vehicles.  If  any  inconvenience  results  to 
plaintiff  by  reason  of  this,  it  is,  in  my  opinion,  an  inconvenience 
which  affects  equally  the  public  at  large  who  use  the  street,  and 
the  right  to  make  such  reasonable  changes  in  the  improvement  of 
a  street  not  affecting  the  abutting  owners'  easement  of  access  as 
in  the  discretion  of  the  city  council  are  necessary  to  make  .the 
street  safe  for  public  travel,  is  covered  by  the  grant  to  public  uses. 
I  do  not  hold  that  the  exercise  of  this  discretionary  power  is  wholly 
beyond  judicial  control.  Elliott  says  upon  this  subject  at  Section 
506  that  "where  there  is  a  palpable  abuse  of  discretion,  then  ju- 
dicial aid  may  .be  successfully  invoked,  but  so  long  as  there  is  no 
abuse  of  discretion  the  courts  can  not  rightfully  interfere,  even 
though  it  may  appear  that  the  local  authorities  have  erred  in  judg- 
ment.'' Where  this  discretion  is  reasonably  and  honestly  exercised 
— and  there  is  no  proof  here  to  the  contrary — ^the  discretion  can  not 
be  controlled. 
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As  to  the  objection  that  the  cost  of  the  improvement  will  be 
assessed  upon  the  plaintiff,  the  city  disavows  any  intention  of 
assessing  any  portion  of  the  cost  on  the  plaintiff.  Indeed  I  am  of 
the  opinion  that  the  city  would  not  have  authority  to  do  so  after 
the  plaintiff  has  constructed  the  pavement  at  his  own  expense. 
I  think  he  can  not  be  required  so  long  as  it  is  in  good  condition, 
to  take  it  up  and  reconstruct  it.  The  statute  provides  that  where 
a  pavement  has  been  constructed  in  accordance  with  an  established 
grade  and  the  cost  assessed  upon  the  abutting  property  owner,  that 
the  abutting  owner  shall  not  be  subject  to  another  assessment  for 
the  same  purpose  made  necessary  by  a  change  in  the  grade  of  the 
street.  So  I  think  where  a  re-pavement  is  made  necessary  not  by 
constructed  along  the  various  roads,  streets,  alleys  and  public  wa;^ 
a  change  in  the  grade,  but  by  a  change  in  the  width  of  the  roadway 
and  pavement,  the  abutting  property  owner"  can  not  be  required 
to  pay  for  the  change. 

As  to  the  claim  that  the  city  can  not  pay  for  it  in  any  other 
way,  I  am  of  opinion  the  city  being  charged  by  law  with  the  duty 
of  keeping  the  streets  safe  for  the  traveling  public,  and  being  em- 
powered to  make  improvements,  that  the  grant  of  powers  carries 
with  it  undoubtedly  the  incidental  powers  necessary  to  the  proper 
exercise  of  the  powers  granted.  The  statute  makes  no  specific 
provision  for  such  a  case  as  this,  but  I  can  not  doubt  that  the 
general  grant  of  power  carries  with  it  as  necessarily  incidental, 
the  right  and  power  to  pay  from  the  general  funds  for  such  a 
change  if,  in  the  judgment  of  the  city  council,  the  improvement 
is  necessary  to  make  the  street  safe  for  the  traveling  public. 

The  question  presented  by  this  case  does  not  seem  to  have  been 
decided  in  this  state.  Nor,  indeed,  have  I  found  the  exact  question 
as  it  is  raised  here  decided  in  any  reported  case.  The  same  question 
in  principle  it  would  seem  was  decided  by  the  Indiana  Supreme 
Court  in  the  case  of  The  Town  of  Marion  v.  SJcillman,  127  Indiana, 
130. 

In  that  case  the  defendant  in  error  had  construoted  a  hotel  upon 
a  street  of  the  town  of  Marion.  Afterwards  the  town  had  ordered 
a  sidewalk  8  feet  in  width  to  be  constructed  along  the  street  upon 
which  the  hotel  fronted.  The  hotel,  it  appeared,  had  been  built 
80  as  to  encroach  upon  the  street,  but  was  built  before  the  grant 
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of  the  street  to  public  use,  and  therefore  was  not  an  unlawful  ob- 
struction in  the  street,  and  the  sidewalk  was  constructed  of  the 
same  width  by  the  hotel  as  at  other  points  upon  the  street,  which 
necessarily  caused  it  to  project  into  the  roadway.  After  the  im- 
provement had  been  made  by  the  abutting  owners  it  was  accepted 
by  the  town  as  constructed  with  this  projection  of  the  sidewalk 
into  the  street  in  front  of  the  hotel.  Thereafter  the  town  author- 
ities undertook  to  cut  off  this  projection  of  the  sidewalk  into  the 
street,  which  was  attempted  to  be  enjoined  by  the  defendant  in 
error.  The  court  decided  that  "a  city  or  town  is  not  compelled 
to  pave  a  sidewalk  to  the  full  width  that  it  has  been  formerly 
paved  from  that  fact  alone,  but  it  may  narrow  such  improvement 
when  it  repaves  it.  Town  trustees  have  the  power  to  determine 
what  the  width  of  a  sidewalk  shall  be  and  they  are  not  required 
to  make  it  of  uniform  width  throughout  the  entire  length  of  the 
street  nor  to  make  the  improvement  of  such  sidewalk  for  the  entire 
length  of  a  uniform  width.*' 

The  court  further  decided  that  '1)efore  the  courts  will,  at  the 
suit  of  an  abutting  landowner,  enjoin  the  municipal  authorities 
in  making  street  improvements  at  public  expense,  at  least  it  must 
be  shown  that  there  has  been  a  clear  invasion  of  the  rights  of  such 
complaining  landowner.  Before  an  injunction  will  be  granted,  in 
such  an  instance,  it  must  be  shown  that  unless  granted  the  abut- 
t'ng  lot  owner  would  suffer  an  irreparable  injury.*' 

A  city  or  town  can  not  compel  abutting  landowners  to  pay  for 
street  improvements  unless  empowered  so  to  do  by  statute,  and 
when  so  empowered  the  statute  will  be  strictly  construed. 

The  power  to  make  street  improvements  to  be  paid  for  out  of 
the  city  or  town  treasury  is  liberally  construed,  and  it  is  the  exercise 
of  a  corporate  function  that  it  implied  from  the  general  words 
of  the  act  of  incorporation. 

It  appeared  in  that  case  that  the  sidewalk  at  one  end  of  the 
hotel  was  narrowed  from  8  feet  to  5^^  feet.  The  court  in  the 
opinion  says  "the  land  in  question  formed  a  part  of  Branson  street, 
and  the  board  of  trustees  had  the  same  power  to  determine  the 
width  of  the  sidewalk  at  that  point  that  they  had  to  determine  the 
width  of  any  other  sidewalk  on  any  other  street,  and  in  the  ab- 
sence of  any  finding  showing  such  abuse  of  the  discretion  with 
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which  the  law  has  clothed  them  as  would  work  great  and  irreparable 
injury  to  the  appellees,  they  should  not  have  been  enjoined.  If 
the  effect  of  the  work  would  be  to  cut  off  or  destroy  appellee's 
right  of  ingress  or  egress,  they  would  doubtless  be  entitled  to 
enjoin  the  board  from  doing  it,  but  no  such  case  is  presented.'' 

The  fact  that  no  notice  was  served  upon  the  plaintiff  will  not, 
I  think,  give  a  right  to  enjoin  the  city.  That  is  provided  for 
where  it  is  sought  to  assess  the  cost  of  the  improvement  on  the 
abutting  owners.  But  this  is  not  a  case  where  any  assessment 
is  sought  to  be  levied  on  the  abutting  owner. 

For  the  reasons  stated,  I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  an  injunction  to  prevent  the  city  from  making  this 
improvement.  I  have  gone  at  length  into  the  question  because 
there  seems  to  be  no  decisions  in  this  state  on  the  subject. 

r.  E,  Powell,  for  plaintiff. 

Butler,  Junk  &  Marshall,  for  the  city. 


WILLS  LOST  OR  SPOLIATED. 

[Probate  Court  of  Hamilton  County.] 

Estate  of  John  McCormick  Gibson,  Deceased.* 

Decided,  February  7,  1903. 

Will — Right  to  Probate  is  Purely  Statutory — Lost  or  Spoliated  Win — 
Evidence  Must  Establish  that  the  Will  Was  Unrevoked — And  in 
Tangible  Existence — Subsequent  to  the  Death  of  the  Testator. 

1  The  right  to  probate  a  last  will  and  testament  Is  purely  statutory, 

and  a  person  claiming  such  right  must  present  facts  which  come 
clearly  within  the  provisions  of  the  statute. 

2  Revised  Statutes  of  Ohio,  Sections  5944  and  5947,  provide  for  the 

probate  of  lost,  destroyed  or  spoliated  wills.  The  evidence  offered 
In  support  of  the  probate  of  such  wills  must  establish  as  a  fact, 
among  other  things,  that  the  will  was  unrevoked,  and  that  the  will 
was  in  actual  tangible  exisence  subsequent  to  the  death  of  the 
testator,  and  that  it  was  thereafter  lost,  spoliated  or  destroyed; 
even  if  the  will  was  unrevoked,  it  can  not  be  admitted  to  probate 

♦  Aflarmed  by  the  Common  Pleas  Court,  November  9,  1903;  affirmed 
by  the  Circuit  Court,  January  16,  1904. 
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unless  its  tangible  existence  was  established  subsequent  to  the 
testator's  death. 
3.  The  fact  that  the  testator  inquired,  upon  the  occasion  of  his  mar- 
riage, eight  days  before  his  death,  whether  or  not  marriage  would 
aftect  his  will,  can  not  alone  prove  that  the  will  was  unrevoked 
at  his  death — and,  more  especially,  can  not  establish  the  tangible 
existence  of  the  will  subsequent  to  the  testator's  death,  and  that 
it  was  thereafter  lost,  spoliated  or  destroyed. 

Application  of  Henrietta  Cecelia  Gibson  to  admit  to  probate  the 
alleged  last  will  an-d  testament  of  John  McCormick  Gibson,  de- 
ceased. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Lawrence  Maxwell,  Jr.,  Charles  P.  Brown  and  Joseph  S.  Gray- 
don,  for  proponent,  cited : 

Feuchter  v.  Eeyl,  48  0.  S.,  at  p.  368;  Banning  v.  Banning,  12 
0.  S.,  at  p.  456;  Eevised  Statutes  of  Ohio,  Section  5948;  Revised 
Statutes  of  Ohio,  Section  5953;  Kent  v.  MaJiaffey,  10  0.  S.,  204, 
at  p.  217;  Sugden  v.  Lord  St.  Leonards,  L.  R.,  1  Prob.  Div.,  154; 
In  re  Blymyer,  Goebel's  Prob.  Rep.  (Ohio),  14;  In  re  \Viswell, 
Goebel  Prob.  Rep.  (Ohio),  19;  Schultz  v.  Scliuliz,  35  X.  Y.,  653; 
In  re  Marsh,  45  Hunn.,  107;  In  re  Harris,  10  Wash.,  555;  In  re 
Lasance,  5  X.  P.,  20 ;  Page  v.  Maxwell,  118  Ills.,  579 ;  Thornton  on 
Lost  Wills,  Section  58. 

Thomas  B.  Paxton  and  Thomas  B.  Paxton,  Jr.,  for  the  heir  at 
law,  cited.: 

The  tangible  existence  of  a  will  at  a  time  subsequent  to  the  death 
of  the  testator  is  contemplated  by  the  Ohio  Statutes : 

Revised  Statutes  of  Ohio,  Sections  5944  and  5947;  Kinkead 
Prob.  Law  &  Prac,  Section  150;  Rockell's  (1903)  The  Complete 
Ohio  Prob.  Prac,  Section  1134  and  Section  1140;  In  re  Sinclair 
(1855),  5  0.  S.,  290;  Converse  v.  Star,  23  0.  S.,  492;  Behrens  v. 
Behrens,  47  0.  S.,  330. 

The  law  is  similar  in  other  jurisdictions : 

In  re  Kennedy,  167  N.  Y.,  163;  7n  re  Reiffeld  (1901),  73  N.  Y. 
Supp.,  808;  In  re  Kidder  (1881),  57  Cal.,  282;  ShacJclett  v. 
Roller    (1889),  97  Va.,  639. 

Declarations  of  testator,  except  to  show  his  mental  capacity,  are 
inadmissible  in  this  proceeding : 
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Schouler  on  Wills,  Section  317a;  Throckmorton  v.  Holt,  180 
U.  S.,  552;  In  re  Kennedy,  167  N.  Y.,  163;  Atkinson  v.  Morris 
(1897),  Prob.,  40;  Breck  v.  State,  4  0.  C.  C,  160;  Schierbaum  v. 
Schemme  (1900),  157  Mo.,  1;  Zn  re  Gordon  (1892),  50  N.  J.,  Eq., 
397;  Leslie  v.  McMuHry  (1895),  60  Ark.,  201;  In  re  Noyes,  61 
Va.,  14;  Redfield  on  Wills,  559;  Henry  v.  Hall,  106  Ala.,  84; 
Patrick  v.  Jenkins,  96  Tenn.,  85 ;  the  ease  of  Sugden  v.  Lord  St. 
Leonards,  L.  B.,  1  Prob.  Div.,  154,  is  no  longer  authority  in  Eng- 
land; Woodard  v.  OotUstone  (1886),  11  App.  Gas.,  469;  Atkinson 
V.  Morris  (1897),  Prob.,  40;  the  Sugden  case  criticised  in  Throck* 
morion  v.  Holt  (1900),  180  U.  S.,  552;  Clark  v.  Turner  (1897), 
60  Neb.,  290. 

Courts  lend  an  unwilling  ear  to  statements  of  what  dead  men 
have  said : 

Lea  V.  Polk  County,  21  How.,  493 ;  Scheerbaum  v.  Schemme,  157 
Mo.,  at  p.  16;  Mima  Queen  v.  Hepburn,  7  Cranch,  290;  Commis* 
sioners  v.  Keene,  108  Fed.,  505. 

A  presumption  can  not  be  based  upon  a  presumption : 

Insurance  Co.  v.  Oarish  (1896),  163  Ills.,  625;  Richmond  v. 
Aiken  (1853),  25  Vt.,  324;  CoHhell  v.  State  (1899),  18  0.  C.  C, 
598;  United  States  v.  Ross,  92  U.  S. . 

Those  who  found  a  right  upon  the  fact  of  a  person  having  sur- 
vived a  particular  period,  must  establish  that  fact  by  aflBnnative 
evidence;  no  presumption  will  be  resorted  to: 

Y.  W.  C.  H.  V.  French  (1901),  187  U.  S.,  401;  Trust  Co.  v.  Ins. 
Co.  (1900),  105  Wis.,  464;  In  re  Phene,  L.  B.,  5  Ch.,  139;  Nepean 
V.  Knight,  2  M.  &  W.,  894. 

The  degree  of  proof  required  to  ''satisfy*'  under  Bevised  Statutes 
of  Ohio,  Section  5947 : 

Kelch  V.  State  (1896),  55  0.  S.,  146,  at  p.  152;  Beresford  v. 
Stanley,  6  N.  P.,  38;  Allen  v.  Morrison  (1900),  A.  C,  640;  In  re 
Willett's  Estate,  46  Atl.  Bep.,  519. 

NiPPERT,  J. 

The  testimony  offered  in  this  case,  and  material  for  de- 
cision, is  as  follows;  John  MeComiick  Gibson,  of  Cincinnati, 
Ohio,  had  been  for  some  time  in  the  city  of  Ashville,  N.  C, 
for  his  health.     In  the  month  of  April,  1902,  he  executed  a  will, 
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which  has  been  since  lost  or  destroyed.  Miss  Henrietta  Wolf,  ac- 
companed  by  her  sister,  arrived  in  Ashville  at  about  3  o'clock  a.  m, 
on  November  1,  1902 ;  on  the  afternoon  of  the  same  day  at  about 
4  o'clock,  in  response  to  the  request  made  by  the  sister  of  Miss 
Wolf,  the  attorney  who  drew  Mr.  Gibson's  will  in  the  previous 
April,  accompanied  by  a  magistrate,  arrived  at  the  hotel  where 
the  invalid  lay.  The  latter  married  Miss  Wolf  and  Mr.  Gibson. 
The  will  was  last  seen  immediately  after  the  ceremony  on  a  table  in 
the  nurse's  room,  next  to  the  one  occupied  by  the  sick  man.  It 
was  in  an  envelope,  and  was  placed  there  by  Mr.  Wells,  the  attorney 
who  drew  the  will  and  who  also  procured  the  marriage  license. 
The  will  was  seen  there  by  a  number  of  witnesses.  It  was  placed 
on  the  table  and  shortly  after  the  marriage  ceremony  Mr.  Gibson 
asked  Mr.  Wells  if  on  account  of  the  marriage  it  was  necessary  to 
make  any  change  in  the  will.  It  was  further  shown  that  Mr.  Gib- 
son,  owing  to  his  physical  condition,  did  not  leave  his  couch  from 
that  day  until  the  day  of  his  death,  to-wit,  November  8,  1902. 
The  testimony  is  almost  conclusive  in  establishing  the  fact  that 
there  was  always  some  one  in  attendance  in  one  of  the  two  rooms 
during  the  last  week  of  the  earthly  existence  of  John  McCormick 
Gibson,  and  also  the  fact  that  he  never  spoke  to  any  of  his  attend- 
ants in  relation  to  the  wilL  The  fact  of  his  informing  his  fiance 
by  letter  that  he  had  a  will  in  her  favor,  and  his  request  that  she 
keep  that  letter,  also  the  fact  of  his  instructions  to  the  nurse.  Miss 
Buckler,  to  whom  he  handed  the  will  after  its  execution,  are  mat- 
ters occurring  so  remote  from  the  time  of  his  death  as  to  have 
little  or  no  weight  in  influencing  the  court  on  the  two  points  at 
issue. 

It  may  be  remarked  at  the  outset  that  the  subject  of  the  probate 
of  lost  or  spoliated  wills  has  been  given  meagre  consideration  by 
the  authorities  on  the  subject  of  wills.  [The  learned  judge  here 
traces  the  origin  of  the  right  to  dispose  of  property,  both  real  and 
personal,  by  last  will  and  testament,  and  the  law  of  administration 
upon  decedents'  estates. — Editor.]  In  our  own  state  the  question 
as  to  whether  a  court  of  chancery  could  properly  entertain  juris- 
diction to  set  up  and  establish  a  lost  or  destroyed  will  was  first 
considered  in  the  case  of  Momingstar  v.  Seliy  (1846),  15  0.,  345, 
and  it  was  there  decided  adversely  to  such  jurisdiction.     The 
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opinion  in  the  above  case  seems  to  have  been  influenced  by  the  de- 
cision In  re  Hunter  (1844),  6  0.,  499,  and  in  Swazey  v.  Blackman, 
8  0.,  19.  After  the  decision  in  the  case  of  Momingstar  v.  Selhy, 
supra,  the  Legislature  at  its  next  session  passed  an  act  (46  O.  L., 
(^0^),  which  is  practically  identical  with  Section  5947  of  our  present 
Revised  Statutes,  upon  which  proponents  rely  in  this  proceeding. 
The  law  above  referred  to  was  prefaced  by  the  following  preamble : 

''Whereas,  doubts  exist  whether  by  virtue  of  the  provisions  of  the 
act  relating  to  wills,  etc.,  the  courts  of  common  pleas,  as  courts 
of  probate,  have  power  to  take  the  proof  and  admit  to  probate 
duly  executed  last  wills  and  testaments,  w^hich  have  been  lost, 
spoilated  or  destroyed,  but  not  revoked,  and  which  can  not  be  pro- 
duced for  probate;  therefore,  for  the  purpose  of  removing  all 
doubts,  upon  that  subject."    *     *     * 

Shortly  after  the  enactment  of  this  law  (46  0.  L.,  66)  the 
Supreme  Court  had  occasion  to  construe  the  same,  and  their  opin- 
ion is  found  in  the  case  of  In  re  Sinclair  (1855),  5  0.  S.,  291. 
This  decision  of  the  Supreme  Court  is  conclusive  on  the  law  of 
the  case  at  bar.  [Here  the  learned  judge  quoted  at  length  from 
and  adopted  the  language  of  Judge  Swan.]  Again  in  the  case  of 
Behrens  v.  Behrens,  47  0.  S.,  330,  Judge  Dickman  in  the  course 
of  the  opinion  said : 

"If  the  will  did  not  exist  at  the  time  of  the  testator's  death, 
and  had  been  destroyed  i)rior  to  that  time,  it  could  not  be  estab- 
lished under  the  statute  as  a  will  of  which  the  original  had  been 
lost,  spoliated  or  destroyed,  subsequent  to  the  death  of  the  testator.*' 

Judge  Mcllvaine,  in  the  case  of  Patton  v.  Patton,  39  0.  S.,  596, 
in  answering  the  argument  that  the  right  of  a  citizen  to  dispose  of 
his  property  by  will  is  a  constitutional  right,  which  the  Legisla- 
ture can  not  destroy  or  abridge,  says : 

"We  concede  the  right  to  acquire  property  implies  the  right  to 
dispose  of  it.  But  the  inalienable  rights  here  declared,  as  well  as 
those  implied,  are  possessed  by  those  living,  not  by  dead  men.  A 
disposition  by  will  does  not  take  effect  during  the  testator's  life, 
but  operates  only  after  his  death." 

To  the  same  effect  see  State  v.  Ferris  (1895),  53  0.  S.,  314. 
From  the  authorities  cited  it  is  plain  that  the  right  to  dispose 
of  property  by  will  is  purely  statutory.    We  find  upon  examination 
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(Revised  Statutes,  Section  5944  et  seq,)  that  the  right  to  probate 
wills  lost,  spoliated  or  destroyed,  subsequent  to  the  death  of  a  tes- 
tator, is  the  subject  of  very  exhaustive  legislation,  more  minute 
than  the  legislation  upon  original  probate  matters,  and  to  entitle 
such  wills  to  probate  the  facts  presented  must  come  clearly  within 
the  provisions  of  the  statute.    Paige  on  Wills,  p.  421. 

By  the  provisions  of  Revised  Statutes  of  Ohio,  Section  5947,  the 
court  must  be  satisfied  on  a  number  of  jurisdictional  facts,  the  ul- 
timate two  of  which  are :  First,  that  the  will  of  John  McCormick 
Gisbon  was  unrevoked  at  the  death  of  the  testator;  second,  that  the 
same  was  lost  or  destroyed  subsequent  to  the  death  of  John  Mc- 
Cormick Gibson. 

I  am  asked  to  presume  that  because  the  will  was  unrevoked  on 
November  1st  (and  it  no  doubt  was,  according  to  the  question  asked 
by  Mr.  Gibson  of  Attorney  Wells  on  that  day),  and  was  not  seen 
since  that  day,  that  it  was  not  revoked  and  was  in  existence  at  the 
death  of  the  testator.  This  is  contrary  to  the  ruling  of  Judge 
Dickman  in  the  case  of  Behrens  v.  Behrens,  supra,  in  which  the 
learned  judge  said : 

"The  presumtion  is  that  if  a  will  be  not  found  after  the  death 
of  an  alleged  testator,  it  was  destroyed  with  the  intention  of  re- 
voking it.^' 

While  the  court  may  well  presume  that  the  evidence  indicated  at 
that  time  the  feeling  of  Mr.  Gibson,  yet  the  court  can  not  further 
presume  that  this  feeling  existed  up  to  the  time  of  his  death.  Ad- 
mitting that  the  question  asked  of  the  attorney  is  a  slight  circum- 
stantial fact,  which,  taken  together  with  other  facts — ^had  they  been 
established — might  have  overcome  the  presumption  of  law,  re- 
ferred to  above,  still,  taken  by  itself,  it  does  not  satisfy  the  court 
that  the  will  was  not  revoked  at  the  time  of  the  death  of  the  tes- 
tator; and  more  especially  it  can  not  be  said  to  establish  the  fact 
that  said  will  was  lost  or  destroyed  subsequent  to  the  death  of  the 
testator. 

But  going  further,  and  even  conceding  that  the  will  of  John 
McCormick  Gibson  had  not  been  revoked  at  the  time  of  his  death, 
where  is  the  evidence  which  would  satisfy  the  court  that  the  v;ill 
existed,  subsequent  to  the  death  of  the  testator?  Is  it  not  re- 
markable that  no  one  made  any  inquiries  during  an  entire  week 
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in  regard  to  the  whereabouts  of  the  will?  A  nninber  of  people  en- 
tered the  rooms  in  which  Mr.  Gibson  spent  his  last  days  after  the 
will  had  been  placed  on  that  small  table,  and  none  of  them  no- 
ticed the  instrument  on  the  table,  nor  any  thing  resembling  the 
same.  Is  this  not  a  circumstantial  fact  which  strengthens  the 
presumption  of  law,  that  the  will  was  destroyed  before  the  death 
of  John  McCormick  Gibson?  The  court  does  not  intend  to  insia- 
nate  that  any  one  was  prompted  to  destroy  the  will  by  impure  mo- 
tives, but  it  might  have  been  destroyed  through  the  negligence  or 
carelessness  of  some  of  the  parties  who  had  access  to  the  room. 

At  all  events  this  court  has  no  proof  by  which  it  is  satisfied 
that  the  will  existed  subsequent  to  the  death  of  the  testator,  and 
was  unrevoked  at  his  death,  and  imtil  both  of  these  facts  are  es- 
tablished to  the  satisfaction  of  the  court,  the  application  to  admit  to 
probate  the  last  will  of  John  McCormick  Gibson  must  be  refused. 

Lawrence  Maxwell,  Jr.,  Charles  P.  Brown  and  Joseph  S.  Oray 
don,  for  proponents. 

Thomas  B.  Paxton  and  Thomas  B.  Paxton,  Jr.,  for  the  hdr 
at  law. 


The  case  above  reported  was  taken  to  the  common  pleas  court, 
where,  in  November,  1903,  Hollister,  J.,  filed  the  subjoined  memo- 
randum opinion: 

Hollister,  J. 

The  court  is  of  opinion  that  it  is  necessary  tmder  the  statute 
permitting  the  probate  of  a  lost  will,  for  the  proponent  to  prove  as 
an  affirmative  fact  that  the  will  was  lost  at  a  time  subsequent  to 
the  testator's  death.  This  the  proponent  has  failed  to  make  clear. 
This  will  may  have  been  revoked,  or  lost  or  destroyed  at  some  time 
during  the  seven  days  which  lapsed  between  the  day  the  will  was 
last  seen  and  the  day  on  which  the  testator  died. 

The  application  for  probate  is  dismissed. 
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SALE  OF  FIRM  CHATTELS. 

[Hamilton  County  Common  Pleas  Court.] 

The  Franklin  Bank  v.  W.  C.  Williams,  Constable. 

Decided,  March  9,  1904. 

Partnership — Sale  of  all  the  Chattels  of  a  Firm  hy  One  Member  of 
Firm  without  Knowledge  of  Co-Partner — Does  not  Terminate 
Partnership — And  is  Void  only  in  Suit  by  Non-Consenting  Part- 
ner— Constable's  Return  of  Service — Correctness  of  may  be  Im- 
peached, When — Clear  and  Convincing  Proof  Necessary  to  Im- 
peach. 

1.  A  sale  of  all  the  chattels  of  a  firm  not  intended  for  sale  in  the 

ordinary  course  of  business,  made  by  one  partner  without  the 
knowledge  or  consent  of  a  co-partner,  but  in  good  faith  to  pay 
a  debt  of  the  firm,  is  void  only  in  an  action  brought  by  the 
non-consenting  member  of  the  firm.  A  creditor  can  not  question 
the  validity  of  such  a  sale. 

2.  A  valid  assignment  of  all  the  property  of  a  partnership  for  the 

benefit  of  creditors  ipso  facto  terminates  the  partnership;  but  a 
sale  of  all  the  assets  of  the  firm  does  not  of  itself  bring  the  part- 
nership to  an  end,  even  though  made  by  one  partner  without 
the  consent  of  the  other. 

3.  The  correctness  of  a  constable's  return  of  service,  made  in  the 

case  of  A  v.  B,  may  be  impeached  by  the  constable's  own  testi- 
mony when  such  return  is  offered  in  evidence  in  the  suit  of  a 
third  party  against  A. 

4.  The  testimony  offered  to  impeach  the  return  must  amount  to  clear 

and  convincing  proof.  This  means  more  than  a  preponderance 
of  the  evidence,  but  less  than  proof  beyond  a  reasonable  doubt. 

LiTTLEFOBD,  J. 

Sullivan  sued-  Prank  C.  McCarren  and  William  C.  Dowson, 
partners  doing  business  as  McCarren  &  Dowson,  in  a  magistrate's 
court,  and  in  that  action  the  constable  made  a  return  showing 
service  upon  both  defendants  at  their  residences.  A  judgment  was 
taken  against  them,  and  Williams  made  a  levy  upon  certain  im- 
plements for  grading  purposes  claimed  to  be  the  property  of  the 
firm  of  McCarren  &  Dowson.     Afterwards  the  Franklin  Bank, 
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claiming  to  own  this  same  property  by  reason  of  a  bill  of  sale 
made  to  the  bank  by  McCarren  without  the  knowledge  or  con- 
sent of  Dowson,  but  made  before  Williams  levied  on  the  prop- 
erty, replevined  the  property  out  of  the  hands  of  Williams. 

This  replevin  suit  was  tried  before  a  magistrate,  and  came  into 
this  court  on  appeal,  Sullivan  having  been  substituted  for  Williams 
as  defendant. 

Several  questions  were  argued  at  length  during  the  trial  of  the 
case  in  this  court,  and.  were  again  presented  on  the  motion  for  a 
new  trial.  It  would  require  much  space  to  give  the  views  of  the 
court  upon  all  of  these  points ;  but  the  court  adheres  to  the  opinion 
expressed  during  the  trial  that  all  of  the  propositions  of  counsel  for 
plaintiff  necessary  to  support  his  case  are  right. 

Upon  some  points  about  which  the  court  felt  considerable  doubt, 
however,  the  court  will  give  its  conclusions. 

One  of  the  controlling  questions  in  the  case  was:  If  one  of  the 
partners  executed  to  a  bona  fide  creditor  of  the  firm  a  bill  of  sale 
of  all  the  implements  of  the  firm  necessary  to  carry  on  its  busi- 
ness, without  the  consent  of  the  other  partner,  can  another  creditor 
of  the  partnership  call  the  validity  of  the  sale  into  question? 

Counsel  for  defendant  maintains  that  a  creditor  can  question  the 
validity  of  this  sale. 

Bates  on  Partnership,  Vol.  1,  Section  404,  states  that  property 
owned  for  the  continual  use  of  a  firm  can  not  be  sold  by  one  part- 
ner without  the  consent  of  the  other,  and  this  statement  is  not 
qualified  in  any  way  by  this  excellent  author.  In  addition  to 
this  authority,  counsel  for  the  defendant  has  cited  in  support  of 
this  proposition  the  following  cases,  to-wit :  Mills  &  Gills  v.  Miller 
&  D,,  109  la.,  688;  Rutherford  v.  McDonnell  Q6  Ark.,  448;  Mc- 
Nair  V.  Wilcox,  121  Pa.  St.,  437;  Hewitt,  Rujfner  £  Co.  v.  Sturde- 
mnt,  4  B.  IL,  453,  462;  Drake  v.  Tliyng,  37  Ark.,  228;  Holland  & 
Pcttitt  V.  Dralce  et  al,  29  0.  St.,  441 ;  McOrath  et  al  v.  Cowen  ei 
al,  57  0.  St.,  385,  414;  and  a  number  of  other  cases  from  other 
states. 

Counsel  for  the  plaintiff  does  not  deny  the  truth  of  this  propo- 
sition, but  say  that  the  only  person  who  can  object  to  the  sale  is  the 
non-consenting  partner,  and  denies  that  a  creditor  may   object 
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except  in  the  case  of  an  assignment  made  by  one  member  of  the 
firm  without  the  consent  of  the  other. 

Counsel  for  plaintiff  points  out  that  the  case  of  Holland  <j& 
Pettit  V.  Drake  et  al,  29  Ohio  State,  441,  supra,  much  relied 
upon  by  the  defendant,  was  an  attempt  by  one  partner  to  assign 
all  the  finn  assets  for  the  benefit  of  creditors,  and  denies  that  a 
creditor  could  have  complained  of  the  transaction  in  that  case 
had  it  been  a  sale  to  pay  a  debt  instead  of  a  general  assignment. 
The  reason  for  this  is,  counsel  says,  that  an  assignment  of  all  the 
assets  for  the  benefit  of  creditors,  brings  the  partnership  to  an  end 
absolutely  by  operation  of  law,  while  the  sale  of  all  the  assets 
not  intended  for  sale  merely  embarrasses  the  firm.  Its  life  is  not 
terminated  by  such  a  sale;  it  may  still  make  contracts  and  attempt 
to  do  business.  In  other  words,  a  creditor  may  object  to  one 
partner  putting  an  end  to  the  concern  without  the  consent  of  the 
other  partner;  but  a  creditor  can  not  object  to  one  partner  paying 
an  honest  debt  of  the  concern  just  because  the  other  partner  did  not 
join  in  paying  the  debt. 

In  support  of  his  contention  counsel  for  plaintiff  further  claims 
that  in  all  the  cases  of  sales  by  one  partner  cited  by  opposing 
coimsel,  the  objection  to  the  sale  was  made  by  the  non-consenting 
partner  and  not  by  a  creditor  of  the  firm ;  and  after  examining  the 
cases,  the  court  finds  such  to  be  the  case.  Furthermore,  counsel 
for  plaintiff  calls  to  the  attention  of  the  court  the  closing  para- 
graphs in  67  Ohio  State,  385,  supra,  in  which  the  Ohio  Suprraie 
Court  appears  to  have  expressed  its  view  that  a  sale  of  all  the  assets 
of  a  firm  not  intended  for  sale  in  the  ordinary  course  of  business 
may  be  avoided  only  by  the  non-consenting  member  of  the  firm, 
and  that  a  creditor  can  not  question  such  a  sale. 

Finally,  plaintiff^s  counsel  cite  three  cases  from  other  states 
which  clearly  substantiate  his  view,  to  the  effect  that  only  the  non- 
consenting  partner  can  complain  of  the  sale.  These  cases  are: 
Ellis  V.  Allen,  80  Ala.,  615,  519;  Klemm  v.  Bishop,  66  111.  App., 
613;  Hanchett  v.  Gardner,  138  111.,  571,  575. 

Counsel  for  defendant  says  that  the  distinction  made  by  plaint- 
iff's counsel  between  the  effect  on  a  partnership  of  a  general  aS' 
signment  and  a  sale  of  all  the  assets,  is  purely  fancifxil — that  a 
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general  assignment  does  not  necessaritly  ipso  facto  terminate  a 
partnership,  and  that  a  sale  of  everything  may  ipso  facto  put  an 
end  to  the  firm. 

In  support  of  the  latter  propofiition  thai  a  sale  of  all  the  assets 
may  end  the  firm,  counsel  for  defendant  cites  Claiboume  v.  His 
Creditors,  18  La.,  601,  where  a  partnership  in  a  steamboat  was  held 
to  be  dissolved  by  the  loss  of  the  steamboat ;  and  also,  Vanness  v. 
Fisher,  5  Lansing  (N.  Y.),  236,  where  the  loss  of  all  the  firm's 
capital  through  bad  investments  was  held  to  bring  the  firm  to  an 
end.  But  these  were  not  sales;  and  there  seemfi  to  be  no  text-book 
nor  case  which  states  that  a  sale  of  all  the  assets  of  a  firm  dissolves 
the  firm.  In  the  opinion  of  the  court  the  proposition  is  not  reason- 
able; for  in  this  very  case,  after  McCarren  had  paid  the  chief  debt 
of  the  firm  without  his  partner's  consent  by  a  sale  to  the  Franklin 
Bank  of  every  scraper,  pick  and  shovel  whidi  the  firm  owned,  still 
the  partners  might  have  started  to  work  next  morning  with  a  couple 
of  borrowed  spades  upon  a  contract  for  grading  taken  in  the  firm 
name,  and  they  would  have  been  a  partnership  just  as  much  as 
ever,  and  not  a  new  partnership  either. 

Now  in  support  of  the  claim  that  a  partnership  may  survive  an 
assignment,  the  only  cases  cited  for  counsel  for  defendant  are :  9 
Montana,  88 ;  1  Dallas,  405.  But  even  if  it  be  conceded  that  these 
cases  hold  that  an  assignment  does  not  ipso  facto  dissolve  a  firm, 
they  are  hidden  out  of  sight  by  the  avalanche  of  authorities  in  sup- 
port of  the  contrary  view:  Story  on  Partnership,  7th  Ed.,  Sec. 
313,  pp.  474-5;  Mechem  on  Elements  of  Partnership,  Sec.  247; 
Shumaker  on  Law  of  Partnership,  405,  Note  4 ;  Matthews  on  Part- 
nership (Stanley  Matthews,  1878),  p.  43,  Sec.  78,  Par.  3;  Law- 
son's  Rights  &  Remedies,  Sec.  671,  pp.  1240-1243 ;  McGraih  et  al 
V.  Cowen,  57  0.  S.,  385,  410;  Am.  &  Eng.  Ency.  Law,  2d  Ed.,  Vol. 
22,  p.  202,  Note  5;  Wells  v.  Ellis,  68  Gala.,  243;  Simons  v.  Curies, 
41  Maine,  373. 

In  conclusion  upon  this  branch  of  the  case,  the  court  is  of  the 
opinion  that  the  reasoning  of  counsel  for  the  plaintiflE  is  sound, 
and  that  a  sale  such  as  this  was  may  be  objected  to  by  the  non- 
consenting  partner,  but  that  a  creditor  can  not  object. 

In  addition  to  the  validity  of  the  bill  of  sale  to  the  bank,  another 
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question  which  was  very  fully  discussed  by  counsel  on  both  sides 
during  the  trial  of  the  case,  but  which  does  not  cut  much  figure  on 
the  motion  for  a  new  trial,  related)  to  plaintiff's  right  to  impeach  the 
return  of  Constable  Williams.  Could  the  correctness  of  Constable 
Williams'  return  of  proper  service  on  both  McCarren  and  Dowson, 
which  Williams  made  in  the  suit  of  Sullivan  v.  McCarren  (t  Dow- 
son  in  the  justice's  court,  be  impeached  by  Williams  himself  in  this 
case  of  the  Franklin  Bank  against  Williams  (or  Sullivan)  ?  Will- 
iams having  been  called  by  the  defendant  here  to  establish  certain 
facts,  counsel  for  the  bank  sought  to  prove  by  cross-examination 
of  Williams  Ijimself  that  he  did  not  in  fact  serve  both  Frank  C. 
McCarren  and  William  C.  Dowson  in  the  suit  which  Sullivan 
brought  against  them  before  the  justice,  although  Williams  returned 
service  on  both  at  residence.  Defendant's  counsel  maintains  that 
Williams  should  not  have  been  allowed  to  give  testimony  tending 
to  impeach  his  return  as  shown  by  the  transcript ;  citing  Bogen  v. 
Stoutenburgh,  7  Ohio,  Part  2,  133 ;  Hentz  v.  Ward  et  al,  1  Cinti. 
Supr.  Court,  387 ;  Root  v.  Railroad  Company,  45  0.  S.,  223-228 ; 
and  cases  from  other  states. 

On  the  other  hand,  counsel  for  the  plaintiff  cited  the  following : 
Phillips  V.  Elwell  et  al,  14  0.  S.,  240;  Kingsborough  v.  Tousley 
et  al,  56  0.  S.,  450;  Root  v.  Railroad  Company,  45  0.  S.,  223,  230; 
together  with  cases  from  other  states. 

On  the  authority  of  the  14th  Ohio  State,  240,  supra,  and  with- 
out going  into  a  discussion  of  the  cases,  the  court  is  of  the  opinion 
that  the  constable  has  the  right  in  this  case  of  the  Bank  v.  ^Villiams 
to  testify  that  he  did  not  make  a  proper  service  in  the  case  of  Sulli- 
van against  McCarren  &  Dowson,  notwithstanding  the  fact  that 
from  the  transcript  of  the  magistrate's  proceedings  in  that  case 
it  appears  that  his  return  showed  proper  service. 

The  court  does  not  think  such  testimony  should  be  submitted  to 
the  jury,  however,  unless  it  is  of  a  sort  which  would  satisfy  the  mind 
much  more  than  a  preponderance  of  the  evidence  could  possibly  do, 
and  then  it  should  be  given  to  the  jury  with  the  instruction  that 
unless  it  clearly  and  convincingly  proves  the  incorrectness  of  the  re- 
turn, it  must  be  disregarded,  and  the  return  should  stand.  It  has 
been  decided  by  our  Supreme  Court  that  to  vary  the  meaning  of  a 
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business  contract  requires  "clear  and  convincing  proof" :  Olinger  v. 
McGuffey,  3C  Bulletin,  305.  To  contradict  a  notarial  acknowledg- 
ment the  proof  must  be  "clear  and  convincing" :  Faegles  v.  Tanner 
ei  al,  20  C.  C,  86.  There  are  other  decisions  to  the  same  effect 
in  this  state. 

In  Ashley  v.  Eenndhan,  66  0.  S.,  559,  the  Supreme  Cotirt  has 
gone  80  far  as  to  say  that  proof  of  an  oral  waiver  of  a  written  stipu- 
lation in  a  building  contract  must  be  so  "clear  and  convincing*'  as 
to  "leave  no  reasonable  doubt  about  it."  These  last  words  were 
used  inadvertently  by  the  learned  judge  writing  the  opinion,  I  ven- 
ture to  say;  and  the  meaning  of  "clear  and  convincing  proof"  is 
doubtless  accurately  expressed  in  Faegles  v.  Tanner,  supra,  where 
the  court  defines  it  as  more  than  a  "preponderance,"  but  less  than 
'T)eyond  a  reasonable  doubt." 

The  interrogatories  asked  for  by  the  defendant  in  this  case 
were  refused  because  the  request  to  submit  them  to  the  jury  was  not 
coupled  with  the  condition  that  they  be  answered  in  case  of  a 
general  verdict  (15  C.  C,  355,  since  afiSrmed) ;  and  the  charges 
are  correct  if  the  court's  theory  of  the  case  is  correct. 

The  motion  for  a  new  trial  is  overruled. 

Simeon  M.  Johnson,  for  plaintiff. 

Louis  J.  Dolle  and  Constant  Southworth,  for  defendant. 
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COLLECTION  OF  FORFEITED  AND  DELINQUENT  TAXES. 

[Superior  Court  ol  Cincinnati,  General  Term.] 

State,  ex  eel  Gideon  C.  Wilson,  v.  John  H.  Qibson,  County 

Tbeasureb.*  ' 

Decided,  December,  1903. 

Taxes-^Collection  of  Those  Forfeited  or  Delinquent  hy  Contract— Such 
a  Collector  Not  an  Officer — For  an  Officer  Must  Perform  Sovereign 
Functions  Continuously — Amendment  to  Section  1104  Constitu- 
tional— And  Therefore  Not  Contrary  to  Public  Policy— Bums  Law 
Not  Applicable — Contract  May  Extend  Beyond  Term  of  Treasurer 
— Scope  of  Contract  Can  Not  Be  Extended  Beyond  Plain  Import  of 
the  Statute. 

1.  The  act  passed  April  4,  1902,  amending  Section  1104,  Revised  Stat- 
utes, by  empowering  the  county  treasurer  to  contract  with  a  suit- 
able person  to  collect  by  foreclosure  or  otherwise  the  forfeited  and 
delinquent  taxes  prior  to  1899,  at  a  compensation  not  to  exceed 
twenty-five  per  cent,  of  the  amount  collected,  is  not  unconstitu- 
tional. Such  a  collector  is  not  an  officer  under  Section  2,  Article 
X  of  the  Constitution  requiring  his  election. 

2  In  order  to  constitute  such  person  an  officer  within  the  Constitution, 
he  must  perform  some  sovereign  functions  continuously  and  not 
transiently  or  incidentally.  His  position  must  have  the  attributes 
of  tender  and  duration  peculiar  to  public  office,  and  should  be 
not  merely  an  employment  for  a  definite  and  particular  purpose. 

3.  To  declare  an  act  unconstitutional,   it  should  appear  clearly  so. 

If  there  Is  any  doubt  about  it,  such  doubt  should  be  resolved  in 
favor  of  the  law. 

4.  If  a  contract  is   made  in  accordance  with  a  constitutional  and 

valid  statute,  it  can  not  be  contrary  to  public  policy;  nor  is  the 
compensation  paid  thereunder  a  diversion  of  the  public  funds. 

5  Such  a  contract  is  not  invalid  because  the  money  for  the  payment 
of  the  compensation  was  not  in  the  treasury  as  required  by  the 
Burns  Law.  This  law  is  not  applicable  to  contracts,  the  funds  to 
pay  which  are  raised  in  a  particular  mode,  which  does  not  cause 
a  deficit  in  the  general  fund,  and  to  meet  which  Increased  taxes 
must  be  resorted  to. 

6.  The  time  within  which  these  collections  must  be  made  being  fixed 
beyond  the  term  of  the  office  of  the  treasurer  does  not  invalidate 

♦Affirmed  by  the   Supreme  Court,  without  report    (Ohio  Law  Re- 
POBTEB,  February  22,  1904). 
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the  contract.  This  period  of  time  is  a  limitation  rather  than  an 
enlargement  of  the  rights  under  the  contract. 
7.  The  scope  of  the  contract  can  not  be  extended  beyond  the  plain 
import  of  the  language  of  the  statute  merely  because  it  splits  or 
separates  an  aggregate  of  delinquent  or  forfeited  taxes  and  tends 
to  destroy  the  symmetry  of  the  system  of  tax  collecting  in  this 
state.  The  form  of  such  taxes  may  be  changed  by  lapse  of  time, 
but  the  identity  is  not  destroyed. 

Pfleger,  J.;  Ferris,  J.,  concurs;  Smith,  J.,  concurs  as  to  the 
result. 

Wm.  F.  Chambers,  an  attorney  at  law,  was  employed  under  Sec- 
tion 1104,  Revised  Statutes,  as  amended  April  4,  1902,  author- 
izing the  county  treasurer  to  contract  with  a  {suitable  person  to 
collect,  by  an  action  foreclosing  the  lien  of  the  state,  or  as  other- 
wise provided  by  law,  the  forfeited  and  delinquent  taxes  for  the 
years  prior  to  1899,  at  a  compensation  not  to  exceed  twenty-five  per 
cent,  of  the  amount  collected.  A  contract  for  two  years  on  a  twenty- 
five  per  cent  basis  was  entered  into,  ratified  and  approved  by  the 
county  commissioners  and  board  of  control. 

An  injunction  against  the  carrying  out  of  the  contract  and  the 
payment  of  any  compensation  thereunder  is  sought  on  the  ground 
that  the  act  is  unconstitutional  and  the  contract  is  invalid. 

Three  questions  are  involved:  (1),  Is  the  act  constitutional"^ 
(2),  If  so,  what  is  the  scope  of  its  provisions?  (3),  Is  the  con- 
tract valid? 

(1).  It  is  claimed  that  because  this  act  gives  the  county  treas- 
urer the  power  to  contract  with  a  suitable  person  to  collect  the 
delinquent  or  forfeited  taxes,  and  that  such  person  shall  have  the 
right  to  proceed  under  this  section  (1104)  in  the  collection  of 
said  taxes  and  assessments  (the  treasurer  being  authorized  to  bring 
suit,  or  to  collect  as  otherwise  provided  by  law),  that  this  con- 
stitutes such  collector  an  officer  within  the  meaning  of  the  law  and 
contravenes  Section  2,  Article  X  of  the  Constitution  requiring 
such  officers  to  be  elected. 

If  the  duties  and  powers  given  to  this  collector  fall  within  the 
definition  of  an  office  this  would  be  true. 

As  our  Supreme  Court  said,  it  is  much  more  difficult  to  give  a 
faultless  definition  of  what  constitutes  an  office  than  it  is  to 
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determine  whether  the  position  of  a  given  person  comes  fairly 
within  such  definition. 

It  is  clear  that  certain  attributes  are  often  and  usually  connected 
with  an  office,  hut  are  not  necessarily  the  controlling  features,  sucH 
as  the  designation  of  a  name  (State  v.  Kennon,  7  0.  S.,  557), 
compensation  or  emolument  {ib.,  p.  559;  State  v.  Brannan,  49 
0.  S.,  38),  the  requirement  of  a  bond  and  oath  of  office  {State  v. 
Ealliday^ei  0.  S.,  173). 

In  State  v.  Jennings,  57  0.  S.,  415,  our  Supreme  Court  said 
that  to  constitute  a  public  office  it  is  essential  that  certain  inde- 
pendent public  duties  and  part  of  the  sovereignty  of  the  state  be 
exercised  by  the  incumbent  for  the  time  being.  It  has  exempted 
from  its  operation  employes  subject  to  the  direction  and  control 
of  some  one  else,  and  places  the  general  distinction  between  an 
office  and  that  of  employment  or  contract  on  the  ground  that  the 
former  delegates  some  sovereign  function  of  government  which 
attaches  for  the  time  being.  It  does  not  criticise  the  ruling  in 
State  V.  Kendall,  52  0.  S.,  356,  that  assistants  and  deputies  are 
not  recognized  as  such,  although  these  perform  many  and  in  some 
casQS  all  the  duties  of  a  principal.  It  also  excludes  from  this  defi- 
nition a  person  who  is  clothed  with  merely  "transient  and  occor 
sional  or  incidental"  authority  as  contradistinguished  from  duties 
which  are  "durable,  permanent  and  continuous"  as  decided  in 
State  V.  Kennon,  supra;  Warwick  v.  State,  25  0.  S.,  25 ;  Staie  v. 
Brannan,  49  0.  S.,  38. 

In  the  late  case  of  State  v.  Halliday,  supra,  it  held  the  dis- 
tinguishing characteristic  to  be  the  exercise  of  some  part  of  the 
sovereignty  of  the  state  in  an  independent  capacity  and  that  the 
office  must  be  "of  a  continuous  character  as  opposed  to  a  tempO' 
rary  employment."  So  it  was  held  in  Wood  County  v.  Pargillis, 
10  C.  C,  376  (affirmed  in  53  0.  S.,  680),  that  although  a  build- 
ing  committee  exercised  some  of  the  powers  of  public  officers  such 
committee  had  not  "that  continuity  of  office  which  it  seems  is 
necessary  to  constitute  and  make  them  public  officers.  They  are 
appointed  for  a  definite  purpose  and  when  that  purpose  is  carried 
cut  and  that  duty  performed,  their  rights  and  duties  terminate. 
*    *    *    They  are  not  appointed  from  time  to  time  for  the  pur^ 
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pose  of  carrying  out  the  general  governmental  duties  of  {he  coun- 
try/' 

If  we  read  these  decisions  aright,  Mr.  Chambers  would  not  be 
holding  an  office  if  he  is  either  an  employe  subject  to  the  direction 
end  control  of  his  principal,  or  a  contractor  who  performed  some 
sovereign  acts  transiently  or  occasionally,  or  as  a  mere  incident 
to  his  position,  and  in  order  to  carry  out  a  particular  purpose. 
Now  let  us  apply  these  tests  to  his  contract  and  the  powers  given 
him  imder  the  act  in  question.  His  contract  reads  as  an  employ- 
ment in  accordance  with  and  to  the  full  extent  of  the  authority 
granted  by  Section  1104.  This  section  provides  that  the  treasurer 
may  and  when  requested  by  the  auditor  of  the  state  shall  enforce 
the  lien  of  the  state  by  civil  action  *Hn  his  own  name  as  treasurer^' 
for  unpaid  taxes  ^'(or  for  any  special  duplicate  of  delinquent  or 
forfeited  taxes  or  assessments)^'  evidently  referring  to  the  separate 
duplicate  of  forfeited  and  delinquent  taxes  and  assessments  men- 
tioned in  the  subsequent  portion  of  the  act  and  being  for  the 
years  prior  to  1899.  It  also  provides  that  the  treasurer  shall  have 
power  to  contract  with  a  suitable  person  for  the  collection  of  such 
delinaquent  or  forfeited  taxes  and  collections  at  not  to  exceed  twenty- 
five  per  cent,  of  the  amount  collected,  and  that  such  person  so 
contracting  shall  have  the  right  to  proceed  under  this  section  in 
the  collection  of  such  taxes  and  assessments  *'or  as  otherwise 
provided  by  law.'* 

It  is  argued  that  the  contractor  would  have  the  right  to  bring 
suit  in  his  own  name,  or  if  not  that  he  could  compel  the  treasurer 
to  bring  suit  in  his  name.  There  is  certainly  no  language  in  the 
section  which  directly  authorizes  a  suit  in  the  contractor's  name. 
That  he  shall  have  the  right  to  proceed  to  collect  the  taxes  under 
that  section  means  whenever  the  treasurer  fnay  incline  so  to  do  or 
whenever  the  state  auditor  shall  request  him  to  bring  suit>  and 
then  only  in  the  name  of  the  treasurer.  To  emphasize  the  reten- 
tion of  the  discretion  on  the  part  of  the  county  treasurer,  the 
Legislature  designedly  included  within  its  scope  this  special  dupli- 
cate of  1899  for  delinquent  and  forfeited  taxes  and  assessments 
by  inserting  that  clause  immediately  preceding  the  authority  to 
bring  such  civil  action.  If  the  collector  must  bring  suit  in  the 
name  of  the  county  treasurer,  it  naturally  follows  that  the  treas- 
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Tirer  may  refuse  to  bring  suit,  or  if  suit  is  brought  that  he  would 
have  the  light  to  discontinue  the  same.  The  justice  of  the  treas- 
urer's act  may  bo  doubted,  but  not  his  discretion  under  this  law. 

If  the  intention  of  the  Legislature  had  been  to  authorize  suit  ' 
in  the  contractors  name,  it  could  easily  have  added  after  the 
clause  that  he  shall  have  the  right  to  proceed  under  this  section 
the  words  *'in  his  awn  name,"  as  it  did  in  the  first  part  of  the  act. 
To  give  this  law  as  it  stands  such  an  interpretation  would  appear  to 
us  to  be  judicial  legislation. 

Then  it  is  argued  that  the  contractor  is  authorized  to  proceed 
''as  may  be  otherwise  provided  by  law,"  and  that  this  gives  him 
ihe  right  to  proceed  as  he  pleases,  vesting  him  with  official  dis- 
cretion and  with  all  the  functions  of  the  county  auditor.  It  is 
asked :  Has  he  the  right  to  proceed  by  distress  under  Sections  109  i 
and  1095;  by  rule  of  court  under  Section  1097;  through  the 
treasurer  of  another  county  under  1098  and  1099 ;  or  by  garnish- 
ment or  attachment  under  1102  ?  Unfortunately  all  these  sections 
refer  to  personal  property,  and  they  have  therefore  no  application 
to  a  contract  for  the  collection  of  taxes  on  real  estate.  Section 
1103  makes  some  provision  for  an  action  by  the  county  treasurer 
for  the  recovery  of  taxes  before  justices  of  the  peace  and  other 
courts,  but  the  suits  are  also  to  be  brought  in  his  own  name.  A.^ 
real  estate  taxes  are  a  personal  debt  it  is  no  doubt  true  that  the 
treasurer  might  bring  an  action  for  personal  judgment,  but  again 
if  the  contractor  sought  to  take  advantage  of  this,  it  would  neces- 
sarily be  in  the  treasurer's  name  because  he  is  given  no  such  power 
in  his  own  name. 

What  acts  of  state  sovereignty  are  included  within  his  duties? 
He  is  not  usurping  the  general  powers  of  the  treasurer  to  distribute 
the  taxes  proportionately  among  those  entitled  to  receive  them, 
cr  to  the  keeping  of  accounts,  or  making  the  settlements  or  the 
payment  of  public  debts.  It  may  be  that  the  collection  of  delin- 
quent and  forfeited  taxes  on  real  estate  and  the  enforcement  of 
the  lien  of  the  state  could  be  termed  part  of  the  sovereign  acts. 
But  is  not  this  a  mere  transient  authority  incidental  to  the  carry- 
ing out  of  the  contract?  Can  not  the  state  through  the  Legisla- 
ture sell  or  transfer  its  stale  claims  for  taxes  together  with  the 
lien  upon  the  property,  inasmuch  as  this  lien  on  real  estate  is  a 
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Ejere  creation  of  the  statute?  If  it  can,  the  purchaser  would  have 
the  right  to  sue  in  his  own  name  to  enforce  the  lien  of  the  state, 
and  yet  it  could  scarcely  be  claimed  that  the  purchaser  under  such 
circumstances  must  of  necessity  be  an  officer  brought  into  being 
by  an  election. 

The  powers  of  Mr.  Chambers  under  his  contract  are  not  as  ample 
OS  those  of  a  transferee  of  taxes  could  be,  because  he  is  subject  to 
the  control  of  the  county  treasurer  at  least  in  the  commencement 
and  prosecution  of  a  suit.  If  the  statute  had  authorized  the  em- 
ployment of  a  suitable  attorney  instead  of  a  suitable  person,  his 
powers  would  have  been  the  same,  and  yet  it  would  scarcely  be 
urged  that  such  an  attorney  was  an  officer  and  would  require  an 
election.  It  seems  to  us  therefore  that  if  this  appointment  has 
any  attribute  of  sovereignty,  it  falls  fairly  within  the  exception 
to  the  general  rule  as  being  transient  and  merely  incidental. 

Let  us  apply  another  test:  Does  the  position  have  that  con- 
tinuity of  term  and  of  duties  contemplated  in  the  use  of  the 
terms  "tenure"  and  "duration"  as  applied  to  a  public  office,  or 
is  it  an  employment  only  for  a  definite  purpose? 

Although  the  appointment  is  for  two  years  it  is  evident  that  his 
duties  terminate  as  soon  as  he  has  accomplished  the  collection  of 
certain  specified  forfeited  and  delinquent  taxes  prior  to  1899.  If 
he  has  not  accomplished  it  within  the  two  years,  his  limitation  of 
time  has  expired  and  he  must  surrender.  If,  for  example,  there 
are  only  two  cases  of  forfeited  or  delinquent  taxes  prior  to  1899 
and  he  collects  these  in  a  day,  his  contract  of  employment  ceases. 
He  can  not  hold  on  for  the  remainder  of  the  two  years  of  his 
appointment.  If  the  delinquencies  and  forfeitures  are  numerouB 
and  Mr.  Chambers  calls  to  his  aid  a  thousand  persons,  and  succeeds 
in  collecting  all  of  the  numerous  delinquencies  and  forfeitures  in 
a  month,  again  his  contract  or  employment  would  terminate.  So 
on  the  other  hand  if  he  fails  to  collect  all  of  these  taxes  within 
the  two  years  because  they  are  too  numerous,  his  contract  is  at 
an  end.  Another  may  or  may  not  succeed  him,  but  there  is  no 
compulsion  on  the  part  of  any  one  to  appoint  a  successor.  The 
appointment  does  not  continue  from  time  to  time  to  carry  out 
the  general  governmental  duties  of  the  state.  It  continues  only 
for  a  definite  purpose,  viz.,  the  collection  of  particular  taxes  or 
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assessments;  and  when  that  purpose  has  been  accomplished  his 
rights  and  duties  terminate.  There  is  no  tenure  or  permanency 
to  the  position  which  is  usual  or  common  to  a  public  office.  In 
our  judgment  therefore  this  case  comes  plainly  within  the  prin- 
ciple decided  in  ^yood  County  v.  Pargillis,  supra. 

If  the  petition  is  not  one  of  mere  assistant  or  deputy  {Brady 
V.  Treasurer,  Superior  Court  in  General  Term,  6  Nisi  Prius,  126), 
it  is  at  most  a  mere  contract  or  the  creation  of  a  new  position  or 
agency,  possibly  embodying  acts  of  sovereignty,  but  which  acts  are 
merely  transient  or  incidental  to  the  accomplishment  of  a  definite 
and  particular  purpose,  having  no  attributes  of  tenure  and  dura- 
tion peculiar  to  a  public  office.  In  these  respects  the  appoint- 
ment lacks  the  essential  elements  necessary  to  constitute  the  same 
a  public  office  within  the  purview  of  the  Constitution. 

If,  in  addition  to  what  has  been  stated,  we  apply  the  rule  that 
to  declare  an  act  iinconstitutidnal,  it  should  appear  clearly  so,  and 
that  as  long  as  there  is  reasonable  doubt,  such  a  doubt  should  be  re- 
solved in  favor  of  the  law  (State  v.  Kendall^  supra),  and  that  a 
constitutional  provision  which  is  disenabling  should  receive  a  re- 
stricted rather  than  an  enlarged  interpretation  {Warwick  v.  State, 
supra),  there  ought  to  be  no  difficulty  in  sustaining  the  act  in 
question. 

It  is  argued  with  considerable  force  that  it  is  also  a  question 
vhether  the  title  to  an  office  can  be  thus  tried  and  determined  in 
a  suit  in  equity  instead  of  by  proceedings  in  quo  warranto.  State 
V.  Jennings,  57  0.  S.,  425,  citing  C.  J.  Tindal;  Vail  v.  Craig,  21 
C.  C,  175  (affirmed  64  0.  S.,  588.) 

(2).  The  second  objection  that  the  contract  is  contrary  to  pub- 
lic policy  and  void  because  it  attempts  to  invest  Chambers  with 
sole  authority  to  make  collections  and  prosecute  suit  in  the  name 
of  the  treasurer,  is  properly  answered  when  it  is  said  that  if  a  con- 
tract is  in  accordance  with  the  statute  and  the  statute  is  consti- 
tutional, there  can  be  no  public  policy  contrary  to  a  valid  law; 
and  as  the  court  below  indicated,  the  point  is  covered  by  the  ruling 
of  the  Supreme  Court  in  an  analogous  case  of  appointment  as  a 
tax  inquisitor  in  Staie,  ex  rel,  v.  Crites,  Auditor,  48  0.  S.,  142, 
holding  that  the  employment  of  persons  to  assist  in  adding  to  the 
tax  duplicate  property  unlawfully  omitted  therefrom,  and  in  order 
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that  all  property  subject  to  taxation  may  be  equally  taxed,  is  not 
prohibited  by  the  Constitution.  The  collection  of  delinquent  and 
forfeited  taxes  necessarily  tends  to  the  equal  and  fair  distribution 
of  all  taxes. 

(3).  The  next  objection  that  the  contract  in  question  is  a  whole- 
sale '^farming  out"  of  the  main  duties  of  the  treasurer,  whose  com- 
pensation should  cover  the  expense  of  such  collections,  and  that 
therefore  the  percentage  allowed  Ch«tmbers  under  the  contract  is  a 
gross  misapplication  of  the  public  funds,  is  also  met  by  the  decision 
of  the  Supreme  Court  in  the  case  last  cited.  On  this  point  the 
court  said  on  page  170: 

'^This  contract  is  claimed  to  divert  the  public  funds  from  their 
proper  objects  and  is,  therefore,  illegal.  This  claim  is  not  well 
founded ;  the  contract  violates  no  statute  of  the  state ;  on  the  con- 
trary it  is  a  contract  expressly  authorized  by  an  act  of  the  Legisla- 
ture passed  in  1888,  *To  secure  fuller  and  better  returns  of  prop- 
erty for  taxation.'  Nor  is  it  a  diversion  of  the  public  funds,  but 
is  rather  a  mode  of  compensating  services  actually  performed  for 
the  public,  and,  to  quicken  the  energies  of  the  servant,  this  com- 
pensation is  made  to  depend  on  the  efficiency  of  his  services.'* 

(4).  We  need  pay  but  passing  notice  to  the  objection  that  the 
twenty-five  per  cent,  allowed  by  the  terms  of  the  contract  is  too 
large,  and  is  also  a  gross  misapplication  of  the  public  funds,  in- 
asmuch as  this  is  authorized  by  the  statute  and  is  a  discretion 
fairly  lodged  in  the  county  treasurer  and  the  county  commissioners, 
which  can  not  be  reveiwed  by  this  court. 

(5).  It  is  also  claimed  that  the  contract  is  invalid  because  the 
money  for  the  payment  of  the  compensation  of  the  contractor  was 
not  in  the  treasury  and  was  not  certified  by  the  auditor  at  the 
time  of  the  making  of  such  contract  as  required  by  Section  24386, 
nor  had  an  estimate  and  appropriation  been  made  under  the  pro- 
visions of  Sections  1004  to  1009.  Cincinnati  v.  Holmes,  56  0.  S., 
104,  and  State,  ex  rel,  v.  Ilalliday,  supra,  are  cited  as  against  this 
proposition,  and  Comstock  v.  Nelsonville,  61  0.  S.,  288,  in  favor 
of  it.  These  cases  are  not  inconsistent  with  each  other.  State  v. 
Ilalliday  simply  held  that  as  between  two  irreconcilable  statutes 
effect  must  be  given  to  the  one  which  is  later.  Cincinnati  v.  Holmes 
held  practically  the  same  thing;  but  the  Supreme  Court  said  in 
the  Comstock  case  that  the  Bums  Law  being  one  of  a  general 
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nature  it  is  doubtful  whether  exceptions  of  a  local  nature  can  be 
constitutionally  made  thereto.  Both  of  these  cases,  however,  speci- 
fied the  objects  of  the  Burns  Law  to  be  a  check  to  prevent  the  in- 
curring of  an  indebtedness  by  a  municipal  corporation  (by  dis- 
charging from  the  general  fund)  and  (beyond  the  ordinary  re- 
sources of  its  revenue  and  whereby  an  annual  excess  of  indebted- 
ness is  created  over  these  revenues),  and  not  as  applicable  to  a 
provision  authorizing  a  particular  mode  in  which  funds  are  to 
be  raised,  and  which  does  not  cause  a  deficit  in  a  general  fund  to 
meet  which  increased  taxation  must  be  resorted  to.  Chambers  in 
this  case  is  not  obtaining  his  compensation  from  funds  already  in 
the  county  treasury,  which  are  applicable  to  the  payment  of  other 
public  liabilities  already  provided  for.  It  is  true  that  the  particular 
forfeited  and  delinquent  taxes  were  designed  to  do  that  very  thing 
if  paid  into  the  treasury,  but  inasmuch  as  the  usual  facilities  of  the 
government  authorities  have  been  insufficient  to  produce  the  money 
and  it  required  additional  labor  and  expense  to  obtain  the  same 
such  as  Mr.  Chambers  has  testified  to,  namely,  search  for  non- 
residents and  securing  purchasers  who  will  assume  the  taxes,  an 
additional  compensation  is  necessary  to  obtain  better  returns  in 
order  to  meet  the  exigencies  of  the  state  and  county  governments. 
This  could  only  be  done  by  the  making  of  a  contract  similar  to  the 
one  in  question  providing  for  compensation  of  a  percentage  of  the 
amount  collected  out  of  the  collections  so  made  by  him.  And  this 
allowance  should  then  be  apportioned  ratably  among  all  the  funds 
entitled  to  share  in  the  distribution. 

It  should  also  be  observed  that  the  compensation  mentioned  is 
not  '*in  an  amount*^  not  to  exceed  twenty-five  per  cent,  of  the 
amount  collected,  but  a  compensation  of  twenty-five  per  cent,  of 
the  amount  collected.  This  is  strengthened  by  the  fact  that  when 
suit  is  brought  by  the  prosecuting  attorney  his  compensation  is 
"payable  out  of  the  treasury  of  the  county,"  and  no  such  stipula- 
tion is  made  with  reference  to  the  collector. 

(6).  Again  its  illegality  is  urged  on  the  ground  that  the  con- 
tract undertakes  to  fix  the  term  of  employment  for  two  years,  which 
is  beyond  the  term  of  the  treasurer  himself,  contrary  to  the  law 
laid  down  in  Commissioners  v.  Arnold,  65  0.  S.,  479,  that  "the 
employment  of  such  collectors  can  not  be  turned  into  an  ofiRce  to 
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be  held  to  the  end  of  the  treasurer's  term  or  for  any  definite  period. 
His  employment  is  to  collect  the  delinquent  list  which  has  been 
read,  or  some  part  thereof,  and  when  that  is  done  his  employment 
ends/' 

In  the  case  cited  the  design  of  the  parties  may  have  been  to 
enlarge  the  scope  of  Arnold's  contract  under  the  law  by  making 
the  term  cover  future  lists,  and  it  was  held  that  "each  delinquent 
list  must  be  read  and  an  employment  made  to  collect  the  same, 
but  there  can  be  no  employment  of  collectors  to  collect  future 
lists.'* 

In  the  case  at  bar  the  limitation  of  time  of  his  appointment 
could  in  no  event  cover  more  than  the  special  duplicate  for  for- 
feited and  delinquent  taxes  "prior  to  the  year  1899,''  and  as  has 
been  said  heretofore  this  term  is  a  limitation  rather  than  an  en- 
largement of  the  rights  of  the  contractor. 

It  would  not  be  making  for  the  parties  a  new  contract  to  hold 
that  the  same  is  good  only  during  the  term  of  office  of  the  treasurer. 
The  contract  may  be  terminated  before  the  end  of  the  term  of  the 
present  treasurer  by  death,  revocation  or  abandonment,  or  for  some 
other  cause,  or  by  the  accomplishment  of  the  purpose  thereof,  and 
in  such  an  event  the  lap  beyond  the  treasurer's  term  would  be  im- 
material. At  all  events,  until  that  situation  arises  it  is  unneces- 
sary in  this  kind  of  a  case  to  determine  the  rights  of  the  respective 
parties. 

(7).  It  is  now  argued  that  if  the  court  finds  the  law  valid  as  to 
the  collection  of  a  duplicate  of  forfeited  and  delinquent  taxes  prior 
to  1899,  that  such  separate  duplicate  has  not  been  made,  and  that 
as  this  is  similar  to  the  case  last  cited,  becomes  material  in  the 
letting  of  a  public  contract  as  a  condition  precedent  to  the  right 
to  recover.  Opposite  counsel  insist  that  this  was  not  raised  in  the 
pleadings  or  the  argument  in  the  court  below.  We  find  no  such 
issues  raised  in  the  pleadings.  Mr.  Hynicka  testified,  page  — , 
in  answer  to  the  question  whether  a  special  duplicate  had  been 
made  up,  that  there  were  two  duplicates,  one  list  and  one  regular 
duplicate.  There  is  no  testimony  contradictory  of  this,  and  while 
the  answer  is  not  clear  it  at  least  tends  to  support  the  theory 
that  there  was  such  special  duplicate.  Besides,  plaintiff  is  now 
estopped  from  raising  the  question  in  the  proceeding  in  error. 
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(8).  From  what  has  been  stated  we  agree  with  the  trial  court 
in  sustaining  the  constitutionality  and  validity  of  the  act  and  con- 
tract in  question. 

Coming  now  to  the  scope  of  the  contract  and  the  limitations 
under  it,  counsel  for  defendant  is  most  positive  in  his  claims  that 
the  act  authorizes  the  collection  of  forfeited  and  delinquent  taxes 
for  the  year  1899  and  thereafter,  or  at  least  all  those  taxes  which 
were  forfeited  and  delinquent  at  the  time  the  contract  with  Mr. 
Chambers  was  made.  He  insists  that  to  limit  such  forfeited  and 
delinquent  taxes  only  to  the  years  prior  to  1899  would  be  not  only 
erroneous  but  destroy  the  symmetry  of  the  system  of  tax  collecting 
in  this  state.  In  other  words,  to  so  fix  the  time  would  be  splitting 
or  separating  the  aggregate  of  all  taxes  which  -may  have  become 
either  delinquent  or  forfeited,  and  compel  the  treasurer  to  receive 
part  payments  not  justified  by  law  or  custom  and  disarrange  the 
entire  system.  Assuming  that  it  would  disarrange  the  ordinary 
method  adopted  by  the  authorities  or  that  it  would  make  more 
difficult  or  add  additional  labor  to  the  collection  of  the  other  sep- 
arate pari;  of  the  delinquent  and  forfeited  taxes,  this  would  form 
no  sound  argument  for  changing  the  wording  or  the  construction 
of  the  law  as  it  stands. 

So  it  is  argued  that  the  figures  ^^1899*'  are  merely  surplusage  or 
meaningless.  We  find  no  such  difficulty.  It  requires  but  a  cursory 
examination  of  the  statute  to  lesam  that  the  legislators  inserted 
this  period  of  time  pari:iculariy  and  designedly.  It  is  not  necessary 
to  gauge  it  by  the  aid  of  punctuation  or  by  grammatical  rules. 
The  evident  object  of  the  employment  of  a  collector  in  this  county 
was  to  collect  the  stale  claims  for  taxes.  At  the  very  commence- 
ment of  the  section  it  refers  to  a  special  duplicate  of  delinquent 
and  forfeited  taxes  and  assessments.  Near  the  middle  of  the  sec- 
tion it  provides  "that  the  auditor  may  place  upon  a  separate  dupli- 
cate the  forfeited  and  delinquent  taxes  and  assessments  for  the 
years  prior  to  1899  upon  the  request  of  the  treasurer,  and  the 
validity  and  priority  of  the  lien  of  such  taxes  and  assessments  shall 
not  be  affected  thereby.'^ 

And  in  the  next  sentence,  separated  by  a  semi-colon,  follows  the 
authority  to  contract  with  a  suitable  person  "to  collect  any  such 
delinquent  or  forfeited  taxes  and  assessments." 
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There  is  no  authority  in  any  other  part  of  the  section  to  employ 
a  collector  for  any  taxes  except  those  forfeited  and  delinquent 
prior  to  1899.  If  the  delinquent  taxes  prior  to  1899  were  subse- 
quently paid  they  can  not  of  course  become  the  subject  of  collec- 
tion. If  they  were  merged  into  a  forfeiture  they  may  have  changed 
their  form  but  they  can  nevertheless  be  separated  and  collected. 
In  order  that  there  might  be  no  question  as  to  the  splitting  or  sep- 
arating of  an  aggregate  of  delinquent  or  forfeited  taxes,  the  clause 
was  evidently  added  that  the  validity  and  priority  of  lien  by  the 
making  of  this  duplicate  should  not  be  affected. 

The  history  of  these  sections  of  the  statutes  seems  to  conform 
to  this  construction.  In  1880  the  act  provided  for  the  collection 
of  a  duplicate  of  delinquent  and  forfeited  taxes  for  the  years  prior 
to  1879.  This  may  have  been  passed  at  a  time  when  it  was  the 
last  duplicate  of  that  nature  in  existence,  and  it  may  not  have 
caused  the  objectionable  splitting  of  the  accumulated  taxes.  The 
amendment  of  1902  merely  altered  the  date  from  1879  to  1899. 
This  was  certainly  intentional.  As  stated  before,  it  may  be  some- 
what troublesome  for  the  auditor  to  make  such  a  duplicate,  and 
still  more  so  for  the  treasurer  to  divide  the  collections,  but  it  is 
the  result  of  the  act,  and  it  is  wholly  optional  with  the  treasurer 
to  invoke  his  authority  thereunder. 

There  can  be  no  doubt  that  the  act  in  question  limits  the  con- 
tract to  delinquent  and  forfeited  taxes  and  assessments  for  the 
years  prior  to  1899.  As  the  contract  empowers  him  to  make  these 
collections  "to  the  full  extent  of  the  authority  granted  by  said 
section/'  the  authority  of  the  statute  has  not  been  exceeded. 

The  conclusion  therefore  is  that  the  act  in  question  is  valid  and 
constitutional  and  the  contract  will  be  sustained,  limiting  its  scope 
to  the  collection  of  delinquent  and  forfeited  taxes  and  assessments 
for  the  years  prior  to  1899. 

Decree  accordingly,  affirming  the  findings  of  the  court  below. 

Ampt,  Ireton,  Collins  &  SchoenU,  County  Solicitors,  and  Oliver 
B.  Jones,  for  plaintiff  in  error. 

Frank  F.  Dinsmore,  for  defendant  in  error. 


I 
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UCBNSK  rOR  THK  USE  OF  RAILROAD  TRACK. 

[Common  Pleas  Court  of  Montgomery  County.] 

The  Dayton  &  Union  R.  R.  Co.  v.  The  Pittsburgh^  Cincin- 
nati, Chicago  &  St.  Louis  Ry.  Co.* 

Decided,  May  5,  1900. 

Railways — Contract  Between  Companies  for  Permanent  Use  of  Fifteen  i 

Miles  of  Track — Does  This  Include  Use  of  New  Industrial  Tracks — 
And  Other  Tracks  Subsequently  Built — Roads  Not  Parallel  Except 
for  the  Fifteen  Miles — Contract  Not  a  Lease,  Because  Not  Executed 
According  to  Law — Nor  an  Easement  for  the  Same  Reason — But 
Was  a  License — Made  Transferable  by  Acquiesence  by  the  Trans- 
feree in  Its  Terms  for  Many  Years— ^Construction  of  Contract  by 
Predecessors  and  by  Assigns — Mere  Agreement  to  Arbitrate  Does 
Not  Oust  a  Court  of  Jurisdiction. 

The  D.  &  U.  and  the  D.  &  W.  ran  parallel  for  fifteen  miles,  and  entered 
into  a  contract  whereby  it  was  agreed  that  for  a  stipulated  annual 
rental  the  former  should  have  the  permanent  use  of  the  latter's 
track  and  sidings  within  this  fifteen-mile  stretch,  and  should  take 
up  and  dispose  of  its  own  superstructure.  Did  this  contract  include 
the  free  use  of  the  fourteen  industrial  tracks  and  other  side-tracks 
subsequently  built  by  the  D.  &  W.  for  other  purposes  than  the 
passing  of  trains?    Held: 

1.  While  this  contract,  owing  to  defects  in  its  execution,  is  not  a  lease, 

it  is  an  easement  in  its  provisions,  though  not  in  execution,  and 
under  the  nomenclature  of  the  common  law  may  be  termed  a 
license — a  license  which  has  been  adopted  by  the  successors  and 
assigns  of  the  D.  &  W.,  and  its  obligations  assumed  and  its  benefits 
accepted  for  many  years,  and  has  therefore  been  in  effect  renewed 
by  the  present  plaintiff  and  defendant. 

2.  The  contract  was  not  ultra  vires  on  the  theory  that,  under  the  law 

of  1852,  railroads  were  only  authorized  to  form  end  to  end  con- 
nections for  the  purpose  of  forming  a  continuous  line,  inasmuch 
as  the  local  business  within  the  fifteen-mile  stretch  was  insignifi- 
cant, and  the  roads  beyond  the  junction  were  not  competitors, 
and  there  were  advantages  to  the  public  as  well  as  to  the  companies 
arising  from  the  arrangement  which  was  made;  and  for  the  same 
reasons  it  was  not  contrary  to  public  policy. 

3.  As  to  the  practical  construction  placed  upon  the  contract  by  the 


♦Affirmed  by  the  Supreme  Court,  without  report  (67  O.  S.,  523). 
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parties  thereto,  the  present  defendant  Is  not  bound  by  the  construc- 
tion of  its  predecessor. 

4.  The  principle  that  a  mere  a^eement  to  arbitrate  does  not  preclude 
resort  to  a  court  of  Justice,  and  the  Jurisdiction  of  the  court  is 
not  ousted  where  efforts  to  arbitrate  did  not  go  far  enough  to  be 
effective,  if  they  were  ever  binding  on  either  party. 

6.  The  contract  seems  to  have  been  a  good  business  arrangement  for 
both  parties,  with  manifestly  no  intention  on  the  part  of  either 
to  abandon  the  rights  or  profits  which  would  inevitably  follow  from 
the  growth  and  changed  conditions  of  abutting  territory  and 
patronage,  and  contemplated  that  not  only  the  side-tracks  then 
in  existence,  but  those  thereafter  constructed,  should  be  for  the 
free  use  of  both  parties,  subject  to  the  regulations  of  the  contract 
as  to  the  movement  of  trains. 

DUSTIN,  J. 

This  action  was  brought  to  obtain  the  courts  constmction  of  a 
oontract  entered  into  by  and  between  the  Dayton  &  Union  and  the 
Dayton  &  Western  railroad  companies,  January  14,  1863,  whereby 
the  plaintiff  was  granted  the  permanent  use  of  the  track  of  the 
Dayton  &  Western  from  Dodson  Station,  then  called  "The  Junc- 
tion,'* to  the  west  bank  of  the  Miami  river. 

The  contract  is  said  to  have  been  drawn  by  the  late  Samuel  J. 
Tilden,  famous  in  law  and  politics,  contains  twenty-four  articles, 
and  under  it  the  parties,  their  successors  and  assigns,  have  operated 
for  thirty-seven  years,  with  now  and  then  a  protest  on  the  part 
of  the  defendant  against  the  construction  placed  upon  it  by  the 
plaintiff. 

At  the  time  the  contract  was  entered  into  the  Civil  War  was  in 
progress.  Iron  and  steel  were  at  a  high  figure,  and  the  plaintiff 
had  emerged  from  foreclosure  and  reorganization  proceedings.  Be- 
tween The  Junction  and  Dayton  the  tracks  of  the  two  roads  ran 
parallel,  each  on  its  own  right  of  way,  and  so  close  that  the  passing 
engineers,  with  outstretched  arms,  could  touch  hands. 

The  situation  of  the  parties  and  the  purpose  of  the  agreement 
are  thus  set  forth  in  the  preamble,  the  Dayton  &  Western  being  the 
party  of  the  first  part  and  the  Dayton  &  Union  the  party  of  the 
second  part. 

'Whereas,  Each  of  the  said  companies  has  a  separate  railway 
track,  running  side  by  side,  from  the  west  side  of  the  Great 
Miami  river,  at  Dayton,  in  said  state,  for  about  fifteen  miles  to  a 
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point  and  station  generally  called  The  Junction;  and  ivtereas,  by 
proper  comity>  the  business  of  both  companies  can  be  conveniently 
dispatched  upon  a  single  track,  common  to  both,  and  it  is  for  the 
mutual  interest  and  advantage  of  said  companies  so  to  arrange 
and  carry  it  on;  and 

^^HEREAS^  The  said  party  of  the  second  part  has  an  oppor- 
tunity to  dispose  of  its  superstructure  between  Dayton  and  The 
Junction ;  and 

"Whereas,  Such  disposition  involves  the  necessity  on  the  part 
of  said  party  of  the  second  part  to  first  acquire  from  the  said  party 
of  tiie  first  part  the  permanent  right,  without  unreasonable  delay 
or  hindrance,  to  enter  upon  its  railway  track  from  time  to  time, 
and  at  all  times,  at  either  of  said  points,  and  use  said  railway 
between  said  points  with  the  locomotives,  cars  and  trains  qjt  the 
said  party  of  the  second  part;  and 

^^HEREAS,  The  said  party  of  the  first  part  is  willing  to  make 
such  permanent  grant  to  the  said  party  of  the  second  part ; 

"Now,  Therefore,  To  carry  out  this  arrangement,  and  to  perfect 
and  make  the  same  permanently  binding  and  obligatory  between 
the  said  contracting  parties,  and  to  grant  and  assure  to  the  said 
party  of  the  second  part  the  permanent  right  and  free  use  of  the 
said  railway  track,  and  the  side-tracks  thereof,  between  said  points, 
the  following  articles  are  hereby  made  a  matter  of  compact  between 
the  said  companies." 

A  purpose  not  expressed  in  the  agreement  is  conceded  to  have 
been  to  enable  the  plaintiff  to  sell  its  rails  at  the  high  figure  then 
prevailing  and  thereby  obtain  a  large  amount  of  working  capital. 

The  first  and  second  articles  of  the  agreement  are  also  import- 
ant as  bearing  upon  the  intention  of  the  parties,  and  are  as  fol- 
lows: 

'Tirst  For  the  consideration  hereinafter  stated,  the  said  party 
of  the  first  part  hereby  grants  and  fissures  to  the  said  party  of  the 
second  part,  the  permanent  right  to  enter  upon  the  main  track  of 
the  party  of  the  first  part,  without  delay  or  hindrance,  by  properly- 
constructed  switches  at  The  Junction,  and  near  the  west  end  of  the 
bridge  over  the  Great  Miami  river,  and  with  all  the  trains  of  the 
said  party  of  the  second  part  required  in  the  prosecution  of  its 
business,  to  occupy  and  use,  between  said  points,  the  main  railway 
tracks  and  side-tracks  of  the  said  party  of  the  first  part,  and  in 
such  manner  as  will  fully  allow  to  the  party  of  the  second  part 
all  reasonable  means  and  facilities  for  the  prompt  and  convenient 
dispatch  of  its  business. 
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"Second.  While  it  is  the  intention  of  the  said  contracting  par- 
ties to  make  the  main  track  and  side-tracks  of  the  party  of  the 
first  part,  between  the  said  points,  common  to  the  use  of  both 
companies,  as  aforesaid,  it  is  hereby  distinctly  stipulated  that  the 
free  use  thereof  by  the  said  party  of  the  second  part  shall  be  at  all 
times  subordinate  to  the  necessary  use  thereof  by  the  said  party  of 
the  first  part,  except  as  hereinafter  qualified/' 

Also  the  twenty-second  article,  which  reads  as  follows : 

"Twenty-second.  This  agreement,  and  nothing  herein  con- 
tained, shall  be  construed  into  an  abandonment  of  the  right-of-way, 
as  now  used  by  the  party  of  the  second  part,  from  The  Junction 
to  Dayton;  but  should  the  said  party  of  the  second  part,  at  any 
time  hereafter,  cease  to  occupy  the  roadway  of  the  party  of  the  first 
part,  the  said  right  of  way  may  be  resumed  by  the  party  of  the 
second  part  as  now  used  or  occupied." 

At  the  time  of  the  execution  of  the  contract,  the  only  side-tracks 
on  the  Dayton  &  Western  between  The  Junction  and  Dayton  were 
•a  spur-track  at  Higgins'  Station,  now  known  as  Trotwood,  a  spur- 
track  at  Brookville,  a  side-track  at  Dodsons,  and  a  side-track  into  a 
gravel  pit  about  two  miles  east  of  Dayton. 

With  the  growth  of  business  additional  side-tracks  have  been  con- 
structed, and  fourteen  so-called  "industrial  side-tracks"  have  been 
laid  to  connect  with  manufacturing  establishments  constructed 
along  the  line  of  the  road  in  West  Dayton.  Of  these  industrial 
tracks  seven  have  been  constructed  on  the  old  right  of  way  of  the 
Dayton  &  Union. 

The  questions  in  dispute  are — 

1st.  Wliether,  under  the  contract,  the  Dayton  &  Union  has  the 
right  to  the  free  use  of  the  industrial  side-tracks  for  the  purpose 
of  receiving  and  delivering  freight. 

2d.  Wliether  it  has  the  right  to  permit  the  trains  of  other  roads, 
with  which  it  is  connected,  to  pass  over  the  common  main  track, 
without  permission  from  or  compensation  to  the  defendant. 

Xo  dispute  has  arisen  as  to  the  use  of  the  new  side-tracks  con- 
structed for  the  passage  of  trains. 

The  plaintiff  contends  for  the  affirmative  of  the  questions  above 
stated : 

1st.  On  the  ground  that  the  language  of  the  contract  itself 
sustains  that  view. 
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2d.  Because  the  situation  of  the  parties  at  the  time  was  such  as 
to  make  this  construction  necessary  and  essential  to  the  due  carry- 
ing out  of  the  same. 

3d.  Because  such  has  heen  the  practical  construction  of  the  par- 
ties thereto  for  many  years;  and 

4th.  Because  the  contrary  construction  would  be  unconscion- 
able, and  would  pkce  the  plaintiff  practically  at  the  mercy  of  the 
defendant 

It  is  further  claimed  that  defendant  refuses  to  arbitrate  as  the 
contract  provided. 

The  contentions  of  the  defendant  are  as  follows: 

1st.    That  the  contract  itself  is  invalid — 

(a).     Because  not  executed  according  to  law. 

(b)    Because  it  is  ultra  vires. 

(c).     Because  against  public  policy. 

2d.  That  if  valid,  it  in  terms  includes  only  the  permanent  use 
to  plaintiff  of  the  main  track  between  the  points  named,  and  the 
side-tracks  then  in  existence,  or  which  might  thereafter  be  con- 
structed for  the  passage  of  trains. 

3d.  That  the  articles  of  the  contract,  other  than  those  referring 
to  the  use  of  tracks  and  side-tracks,  indicate  that  local  business 
was  not  included  in  the  compensation  of  $8,000  per  year. 

4th.  It  is  claimed  that  the  position  of  defendant  is  proven 
negatively  by  the  fact  that  no  allusion  is  made  to  future  side- 
tracks, except  at  Brook ville  and  Higgins  Station,  though  it  must 
have  been  contemplated  that  industrial  and  other  tracks  would  in- 
evitably be  constructed,  and  that  the  maxim  "Expressio  unius  est 
exclusio  alterius"  applies. 

5th.  That  the  point  made  by  plaintiff  of  the  practical  con- 
struction placed  upon  the  contract  by  the  parties  thereto,  does  not 
apply— 

(a).  Because  it  was  not  made  by  the  original  parties  thereto, 
but  by  assigns. 

(6).    Because  made  under  protest. 

(c).  Because  the  contract  was  void  ah  initio,  and  not  merely 
voidable. 

Gth.  That  tlie  present  defendant  does  not  stand  in  the  shoes 
of  the  Dayton  &  Union. 
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And  as  to  the  claim  that  defendant  refuses  to  arbitrate,  it  is 
claimed  that  such  a  provision  is  not  binding,  because  it  deprives 
the  court  of  jurisdiction;  and  further,  that  it  did  offer  to  arbi- 
trate, but  the  plaintiff  refused.  The  plaintiff  in  its  petition,  and 
the  "defendant  in  its  answer  amd  cross-petition,  ask  for  an  injunc- 
tion, the  former  to  prevent  interference  with  its  use  of  the  side- 
tracks, defendant  having  threatened  to  lock  the  switches,  and  the 
latter  to  prevent  plaintiff's  intrusion  on  said  side-tracks. 

Before  entering  upon  the  merits  of  the  agreement,  it  should 
be  stated  further  that  the  plaintiff,  November  13,  1868,  entered 
into  a  contract  with  the  Little  Miami  and  Columbus  &  Xenia  rail- 
road companies,  reciting  that  the  Dayton  &  Western  Railroad  Com- 
pany had  leased  its  road  to  those  companies  and  had  assigned  and 
transferred  to  those  companies  the  articles  of  agreement  of  Jan- 
uary 14,  1863,  and  stipulatioj^  that  the  Dyton  &  Union  Company 
should  pay  said  lessees  the  sum  of  $2,000  per  annum  for  the  use 
of  the  Great  Miami  river  bridge  and  the  tracks  from  the  depot 
grounds  to  the  Dayton  &  Union  Company  at  Dayton  to  the  jxmc- 
tion  thereof  with  the  other  track  near  the  west  end  of  said  bridge 
over  the  Great  Miami  river,  as  provided  in  the  fifteenth  article 
of  said  agreement  of  January  14,  1863. 

Said  fifteenth  article  is  as  follows : 

'Tif teenth.  It  is  further  agreed  that  if  the  party  of  the  second 
part  shall,  at  any  time  hereafter,  find  it  for  its  interest  to  make 
any  other  arrangement  than  that  which  the  said  company  now 
have  with  the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company, 
for  crossing  the  bridges  over  the  Great  Miami  river,  and  depot 
privileges,  and  shall  desire  to  make  use  of  the  track,  bridge  and 
depot  grounds  of  the  party  of  the  first  part,  the  party  of  the  second 
part  shall  have  the  privilege  of  so  doing,  the  compensation  therefor 
to  be  agreed  upon  hereafter.  If  the  parties  hereto  can  not  agree 
as  to  the  amount  of  such  compensation,  then  it  shall  be  left  to  three 
disinterested  persons  to  fix  the  same.'' 

December  1,  1869,  the  Pittsburgh,  Cincinnati  &  St.  Louis  Rail- 
way, by  assignment  of  the  Little  Miami  and  The  Columbus  &  Xenia 
Railway,  acquired  the  right  to  control  the  Dayton  &  Western  as 
lessee,  and  January  2,  1877,  made  a  contract  with  plaintiff,  one 
provision  of  the  same  being  that  whereas  said  the  Dayton  &  Western 
Railroad  Company,  on  the  14th  of  January,  1863,  entered  into 
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a  contract  with  the  Dayton  &  Union  Railroad  Company,  whereby 
the  Dayton  &  Union  Railroad  Company,  in  consideration  of  $8,000 
per  year,  became  entitled  to  operate  its  trains  over  the  tracks  of 
said  "the  Dayton  &  Western  Railroad  Company,  and  other  rights 
and  privileges  fully  set  forth  in  said  contract,  etc.  (referring  to  the 
bridge  contract  and  the  increase  of  compensation  in  case  the  gross 
receipts  of  the  Dayton  &  Union  should  exceed  $100,000  per  annum)  ^ 
and  whereas,  a  controversy  has  arisen  as  to  the  amount  of  such 
excess,  the  parties  agreed  that  the  suit,  which  had  been  commenced 
and  was  then  pending,  should  be  dismissed,  and  the  Dayton  & 
Union  Railroad  Company  should  pay  $10,000  cash  in  hand  in 
full  settlement  of  aU  claims  of  said  the  Pittsburgh,  Cincinnati  & 
St.  Louis  Railway  under  and  by  virtue  of  said  Section  23,  and 
that  thereafter  the  twenty-third  section  of  the  contract  of  January 
14,  1863,  should  be  treated  as  inoperative  and  suspended,  and  that 
the  whole  compensation  thereafter  should  be  $10,000  per  annum, 
and  that  all  other  portions  of  said  contract  of  January  14,  1863, 
were  to  remain  unchanged  and  in  full  force,  and  under  the  terms 
thereof  the  rights  of  each  pary  to  be  fully  preserved." 

Article  23d  of  the  contract  of  January  14,  1863,  above  referred 
to  and  superseded  by  the  agreement  of  January  2,  1877,  reads  as 
follows : 

^^iNThenever  the  gross  receipts  of  the  Dayton  &  Union  Railroad 
shall  exceed  the  sum  of  one  hundred  thousand  dollars  per  annum, 
the  compensation  to  be  paid  by  the  party  of  the  second  part  to  the 
party  of  the  first  part  for  the  use  of  said  track  and  privileges,  as 
hereinbefore  provided,  shall  be  increased  at  the  rate  of  ten  per 
cent,  on  all  such  excess  over  such  one  hundred  thousand  dollars/^ 

Defendant  is  the  legal  successor  of  the  P'ttsburgh,  Cincinnati  & 
St.  Louis  Railway. 

Coming  now  to  a  consideration  of  the  questions  in  their  logical 
order,  let  us  determine : 

First.  What  the  contract  was  and  is — whether  a  lease,  an  ease- 
ment, or  a  license. 

,  Counsel  for  plaintiflE  does  not  attempt  to  define  it,  except  to 
call  it  a  contract  for  the  permanent  use  by  the  plaintiff  of  the  main 
track  and  side-tracks  of  the  defendant  between  the  points  named. 

But  coimsel  for  defendant  considers  it  necessary  to  give  a  name 
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to  the  instrument,  in  order  that  appropriate  rules  of  construction 
may  be  applied  to  it 

He  declares  first  that  it  is  not  a  lease,  because  not  executed  and 
acknowledged  according  to  the  statutes  on  the  subject,  and  because 
it  does  not  give  the  Dayton  &  Union  exclusive  possession  of  the 
tracks  named,  citing  various  authorities  on  the  latter  proposition. 

Without  reviewing  these  authorities,  it  may  be  briefly  stated 
that  the  court  coiicurs  wkh  couoasel  that  the  instrument  is  not,  ac- 
cording to  the  strict  definition,  a  lease,  and  was  not  executed  and 
acknowledged  as  such. 

Is  it  an  easement  ?  In  terms  and  provisions.  Yes.  In  execution. 
No.  An  easement  at  that  date  was  required  to  be  under  seal  and 
acknowledged  and  witnessed. 

What,  then,  is  it? 

We  concur  with  the  view  of  counsel  that  it  is  a  license,  if  we 
must  use  the  nomenclature  of  the  common  law,  instead  of  the 
name  and  description  given  to  it  by  the  statute  to  be  hereafter 
quoted. 

It  is  argued,  therefore,  by  counsel  for  defendant  that  it  is  non- 
transferable and  therefore  not  binding  on  defendant.  And  that 
would  be  true  were  it  not  for  the  fact  that  the  defendant  has,  with 
the  knowledge  and  acquiescence  of  plaintiff,  adopted  and  assumed 
its  obligations  and  accepted  its  benefits,  so  that  the  license  has  been, 
in  effect,  renewed  by  the  present  plaintiff  and  defendant. 

The  next  contention  of  the  defendant  is  that  the  contract  is 
ultra  vires: 

(a).  Because  the  roads  do  not  connect  within  the  meaning  of 
Section  24  of  the  act  of  May  1,  1852  (Swan's  R.  S.,  205)  ;  and 

(&).  Because  not  consistent  wuth  nor  calculated  to  promote  the 
objects  for  which  they  were  created. 

Tlie  act  of  ^lay  1,  1852,  was  an  act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  in  the  state  of  Ohio, 
and  the  twenty-fourth  section  of  said  act  reads  as  follows : 

"Section  24.  Any  railroad  company  heretofore  or  hereafter  in- 
corporated, may,  at  any  time,  by  means  of  the  subscription  to  the 
capital  of  any  other  company,  or  otherwise,  aid  such  company 
in  the  construction  of  its  railroad,  for  the  purpose  of  forming  a 
connection  of  said  last  mentioned  road  with  the  road  owned  by 
the  company  furnishing  said  aid;  or  any  railroad  company  organ- 
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ized  in  pursuance  of  law,  may  lease  or  purchase  any  part  or  all  of 
any  railroad  constructed  by  any  other  company,  if  said  companies' 
lines  of  said  road  are  continuous  or  connected  as  aforesaid,  upon 
such  terms  and  conditions  as  may  be  agreed  on  between  said  com- 
panies respectively;  or  any  two  or  more  railroads  whose  lines  are 
60  connected,  may  enter  into  any  arrangement  for  their  common 
benefit,  consistent  with  and  calculated  to  promote  the  objects  for 
which  they  were  created ;  provided,  that  no  such  aid  shall  be  fur- 
nished, nor  any  purchase,  lease  or  arrangement  perfected,  until  a 
meeting  of  the  stockholders  of  each  of  said  companies  shall  have 
been  called  by  the  directors  thereof,  at  such  time  and  place,  and 
in  such  manner  as  they  shall  designate,  and  the  holders  of  at  least 
two-thirds  of  the  stock  of  such  company  represented  at  such  meet- 
ing, in  person  or  by  proxy,  and  voting  thereat,  shall  have  assented 
thereto/' 

It  is  contended  that  the  connection  meant  by  the  statute  is  end 
to  end,  so  as  to  form  a  continuous  line ;  not  a  union  of  two  lines 
running  to  the  same  point,  but  to  opposite  points,  the  design  and 
purpose  of  the  Legislature  being  to  provide  for  the  convenience 
of  travelers  and  to  expedite  the  transportation  of  goods,  neither  of 
which  purposes  is  accomplished  by  the  arrangement  in  question, 
but  rather  retarded. 

Hence,  while  the  arrangement  is  for  the  common  benefit  of  the 
roads,  it  does  not  promote  the  object  for  which  they  were  created, 
which  was  not  only  their  own  but  the  public  benefit. 

As  to  whether  there  is  such  physical  connection  of  the  roads  as 
will  auth9rize  contracts  pursuant  to  the  act  referred  to,  we  have 
no  Ohio  decisions  to  aid  us. 

In  Chapman  &  Harkness  v.  The  P.  &  L.  E.  R.  R.,  6  0.  S.,  119, 
Judge  Brinkerhoflf  suggested  the  quaere: 

^^Whether  the  construction  by  one  railroad  company  of  another 
road  entirely  parallel  with  its  own^  which,  if  owned  and  managed 
by  an  interest  distinct  from  itself,  must  necessarily  be  a  competing 
road,  for  the  purpose  and  with  the  effect  to  bring  about  a  change 
in  a  part  of  its  own  line,  rather  than  to  create  a  feeder,  or  an  ex- 
tension of  its  own  line,  is  within  the  limits  of  such  'connections' 
as  were  contemplated  by  the  General  Assembly  in  this  enactment?" 

The  facts  in  that  case,  as  can  be  seen  from  the  quaere,  just  stated, 
are  not  on  all  fours  with  the  case  at  bar,  but  the  quaere  would  also 
apply  to  the  case  before  us. 
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In  The  State  v.  Yanderbilt,  37  0.  S.,  590,  in  construing  Section 
3379,  as  to  the  consolidation  of  railway  companies,  the  court  held 
that: 

"The  lines  of  railroad  companies,  which  are  in  their  general  fea- 
tures parallel  and  ^jompeting,  can  not  be  connected  for  the  carriage 
of  freight  and  passengers  over  both  ^continuously,'  within  the 
meaning  of  Revised  Statutes,  Section  3379,  and  hence  such  com- 
panies can  not  become  consolidated  into  one  corporation  under  that 
section." 

While  this  holding  is  upon  a  different  section  of  the  statute 
from  the  one  involved  in  the  case  at  bar,  which  does  not  in  terms 
prohibit  competing  roads  from  combining,  it  is  confidently  cited  as 
indicating  the  policy  of  the  state.  If  so,  and  I  think  it  is,  it  was 
inaugurated  and  announced  long  after  the  contract  was  made,  in 
Section  3300  (a  modification  of  Section  24  of  the  act  of  1852, 
heretofore  quoted)  and  in  the  case  just  cited. 

The  roads  of  the  Dayton  &  Union  and  Da3rton  &  Western  were 
parallel  for  a  short  distance,  and  then  diverged,  one  to  the  west 
and  the  other  to  the  northwest,  terminating  at  different  cities.  Re- 
versing this  view,  they  approached  each  other  from  different,  though 
not  opposite  directions,  and  for  economic  reasons  merged  the  busi- 
ness in  one  road  for  fifteen  miles  in  entering  the  eastern  terminal. 

The  physical  connection  was  natural  and  easy  enough,  but  were 
they  such  competing  roads  as  would,  following  the  supposed  policy 
of  the  state,  exclude  them  from  the  privileges  of  the  statute  in  ques- 
tion, in  making  the_ contract  now  in  dispute? 

It  is  true  that  for  fifteen  miles  they  were  parallel  and  compet- 
ing, but  the  distance  is  so  short  and  the  local  business  so  insig- 
nificant it  seems  ^^straining  at  a  gnat^'  to  say  that  the  roads  can 
not  make  a  trackage  arrangement  that  will  not  only  be  convenient 
for  the  companies,  but  manifestly  more  convenient  and  safer  for 
the  public  and  the  local  patrons. 

The  passenger  rate  is  limited  by  law,  so  that  travelers  can  not 
be  imposed  upon  by  the  combination  in  the  matter  of  fare,  nor  be 
benefited  by  competition  beyond  the  limit  of  a  few  cents,  and  the 
freight  rate  to  local  points  between  Dayton  and  Dodson  would  be 
almost  too  insignificant  to  talk  about ;  whereas  the  convenience  of 
receiving  and  shipping  freight  by  a  singel  track  would  more  than 
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overbalance  any  advantages  in  competition,  and  be  a  constant  saving 
to  shippers  in  switching  charges  from  one  track  to  the  other.  Fur- 
thermore, as  to  all  points  beyond  Dodson  and  Dayton,  the  roads 
continue  to  be  competitors. 

In  thus  speaking  of  the  insignificance  of  the  local  business  be- 
tween Dodfion  and  Dayton,  I  am  not  forgetful  of  the  fact  that  a 
suit  was  brought  by  the  Dayton  &  Western  against  the  plaintiff,' 
under  article  23  of  the  contract  for  a  percentage  on  an  annual 
business  of  $100,000  or  more,  but  that  suit  was  settled  by  an  agree- 
ment, which  did  not  admit  such  an  amount,  and  if  it  had,  the  great 
bulk  of  it  would  manifestly  be  a  proportionate  part  of  through 
business,  concerning  which  I  have  said  the  roads  have  been  and  are 
competitors. 

It  may  be  said  that  if  Dodson,  instead  of  being  a  mere  hamlet 
(as  the  court  well  knows)  were  a  great  city,  this  argumeiit  would 
not  apply,  and  under  the  present  conditions  ought  not  to  apply, 
the  principle  being  the  same  whether  the  traffic  be  much  or  little. 

The  answer  to  that,  it  seems  to  me,  is,  that  this  is  a  court  of 
equity,  not  governed  by  the  universality  of  legal  rules,  but  is  per- 
mitted to  depart  from  them  in  order  to  do  justice  in  special  cases. 

But,  it  is  contended  further,  that  this  contract  is  invalid  because 
against  public  policy,  and  pretty  much  the  same  arguments  are 
used  as  to  the  foregoing  proposition  as  to  competing  lines. 

Article  18  of  the  contract  is  cited  as  tending  to  show  that  the 
purpose  of  the  contract  was  to  stifle  competition.  The  last  sen- 
tence of  that  article  indicates  its  general  character,  and  reads  as 
follows : 

'Tor  passenger  and  freight  business  coming  from  said  Richmond 
&  Covington  Railroad,  at  New  Paris  or  Greenville,  or  points  on 
the  line  of  said  road  between  New  Paris  and  Greenville,  the  rates 
and  fares  shall  be  made  the  same  to  and  from  Da3rton  to  both  New 
Paris  and  Greenville.'* 

Shortly  after  the  execution  of  the  contract  the  Richmond  &  Cov- 
ington Railroad  became  a  part  of  the  defendant  system,  and  has 
remained  so  ever  since,  so  that  Article  18  has  no  applicability  to 
the  present  situation.  It  did  tend  to  stifle  competition  as  to  busi- 
ness not  involved  in  the  fifteen-mile  division,  and  may  be  and  per- 
haps ought  to  be  held  void  on  that  account.     But  it  was  a  side 
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issue  not  necessarily  involved  in  fact  or  in  spirit  with  the  re- 
mainder of  the  contract.    It  may  be  eliminated  entirely. 

Coming  now  to  a  consideration  of  the  terms  of  the  contract,  it 
may  be  observed  that  there  is  no  specific  limitation  thereof  to  the 
main  track  and  side-tracks  then  in  use,  nor,  on  the  other  hand, 
are  side-tracks  thereafter  to  be  constructed  specifically  included. 

The  intention,  therefore,  of  the  parties  must  be  gathered  from 
the  context,  and  an  attempt  made  to  harmonize,  if  possible,  all  the 
articles  of  the  contract 

Plaintiff  contends  that  the  fact  that  the  contract  was  for  the 
"permanent  use"  of  the  track  and  side-tracks,  the  word  ^'perma- 
nent'' being  iterated  and  reiterated  in  the  statement  of  the  pur- 
poses and  in  the  detailed  provisions  of  the  instrument  indicate  that 
the  inevitable  growth  of  business,  and  the  addition  of  side-tracks 
of  all  sorts  must  have  been  contemplated. 

The  phraseology  used  in  several  of  the  articles  is  cited. 

Article  1,  for  instance,  provides  for  the  occupation  by  the  Day- 
ton &  Union  of  "the  main  railway  tracks  and  side-tracks"  of  the 
Da}i:on  &  Western  "with  all  the  trains  of  said  party  of  the  second 
part  required  in  the  prosecution  df  its  business,"  and  "in  such 
manner  as  will  fully  allow  to  the  party  of  the  second  part  all  rea- 
sonable means  and  facilities  for  the  prompt  and  convenient  dis- 
patch of  its  business." 

Article  2  says:  "The  main  tracks  and  side-tracks"  are  to  be 
"common  to  the  use  of  both  companies." 

Article  3  provides  for  necessary  side-tracks  "at  Higgins  Station 
and  at  Brookville  for  the  convenient  passing  of  trains  and  dispatch 
of  business  at  those  points  and  to  keep  the  same  in  good  repair, 
and  also  the  main  track,  culverts,  crossings,  bridges,  etc.,  between 
the  west  side  of  the  Miami  river  and  The  Junction,  and  in  addi- 
tion to  the  side-track  for  the  purpose  of  passing  trains  at  Brook- 
ville there  shall  be  additional  siding  and  track  for  the  accommoda- 
tion of  freight." 

Article  12,  speaking  of  the  manner  in  which  the  tracks  may  be 
used,  uses  the  language,  "interfering  as  little  as  possible  with  the 
independent  action  of  either  company  in  the  management  of  (ts 
own  husiness/' 
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Referring  to  these  expressions,  the  argument  is  that  '^side-tracks" 
mean  all  sidetracks,  whether  so-called  "industrial  side-tracks,*' 
6purs,  or  side-tracks  for  the  passage  of  trains;  because  all  these 
«re  as  necessary  to  the  plaintiff  as  to  the  defendant  for  the  transac- 
tion of.  its  business.  Seven  of  these  side-tracks  have  been  con- 
structed on  or  across  the  right  of  way  of  plaintiff,  which  has  never 
leen  surrendered  to  the  defendant,  nor  its  use  by  defendant  for 
€ide-tracks  provided  for,  except  as  the  same  may  be  inferred  from 
the  rights  and  privileges  granted  by  the  contract. 

By  what  authority  has  the  defendant  constructed  industrial 
tracks  and  spurs  on  the  right  of  way  of  plaintiff,  except  upon  the 
iheory  that  the  same  were  to  be  used  by  both  in  common,  and 
ivere  necessary  for  the  transaction  of  their  business. 

Bight  here,  the  taunt  is  made  by  the  defendant  that  the  plaintiff 
can  not,  under  the  contract,  require  the  defendant  to  construct  any 
industrial  side-tracks,  however  necessary  it  may  seem  to  plaintiff, 
or  in  fact  be;  that  their  construction  is  left  entirely  to  the  judg- 
ment and  disposition  of  defendant. 

Of  this  proposition  I  am  not  so  sure,  although  the  question  is 
not  before  the  court,  and  it  is  not  necessary  to  decide  it. 

But,  in  answer  to  these  various  indications  that  the  plaintiff  was 
to  have  the  free  use  of  all  the  new  facilities  for  the  transaction 
of  business,  defendant  insists  the  compensation  was  to  be  for 
through  business  only,  as  is  evidenced  by  Article  24,  which  pro- 
vides that: 

"The  superintendents  of  the  companies  here  contracting  shall 
«gree  upon  some  convenient  and  equitable  mode  of  doing  the  local 
freight  business  between  Dayton  and  The  Junction,  and  equitably 
dividing  the  receipts  for  the  same." 

Considering  this  article,  it  is  argued  very  plausibly  and  I  may 
say,  incontrovertibly,  that  the  local  business  between  Da3rton  and 
The  Junction  was  not  provided  for  in  the  annual  compensation  to 
be  paid  by  the  Dayton  &  Union ;  but  it  does  not  follow  from  that 
that  the  through  business  to  and  from  the  manufacturing  estab- 
lishments along  the  line  is  not  included  in  the  general  compensa- 
tion, and  that  provision  is  made  for  the  increase  of  it  in  the 
twenty-third  article.  The  small  local  freight  traffic  between  these 
establishments  and  points  between  Dayton  and  The  Junction  would 
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have  to  be  arranged  for  by  the  superintendent  from  time  to  time, 
but  all  other  freight,  including  freight  that  comes  or  goes  to  or 
from  points  between  to  points  beyond  Dayton  and  The  Junction, 
is  arranged  for  by  the  $8,000  compensation  and  Article  23. 

Another  claim  of  defendant  is,  that  future  side-tracks  were  pro- 
vided for  at  Brookville  and  Higgins  Station,  and  obedient  to  the 
maxim,  "Expressio  unius  est  exclusio  alterius"  all  other  provisions 
for  sid-e-tracks  are  intentionally  excluded.  Admitting  the  force 
of  the  maxim,  the  most  that  can  be  claimed  for  its  application  is, 
that  the  Dayton  &  Union  can  not  require  and  compel  the  construc- 
tion of  side-tracks  at  other  points.  As  heretofore  suggested,  that 
question  is  not  raised  and  that  claim  is  not  made — ^the  claim  being 
that  side-tracks  when  elsewhere  constructed  are  for  the  common 
use  and  benefit  of  both  parties  to  the  contract. 

It  is  further  contended  by  defendant  that  the  eleventh  article 
throws  light  on  the  intentions  of  the  parties.  Said  article  reads 
as  follows: 

"Eleventh.  Should  it  be  necessary  for  the  party  of  the  second 
part,  in  removing  the  superstructure  of  its  track  from  Dayton  to 
The  Junction,  to  use  the  track  of  party  of  the  first  part,  from  time 
to  time,  it  may  do  so  free  of  charge.'^ 

It  is  claimed  that  this  article,  under  the  construction  contended 
for  by  the  plaintiff,  would  not  have  been  necessary,  for,  if  that 
construction  be  correct,  the  Dayton  &  Union  would  have  the  right 
to  go  upon  the  track  of  the  Dayton  &  Western  for  all  purposes. 
That  the  necessary  implication  from  the  eleventh  article  is  that 
the  right  to  use  the  main  track  and  side-tracks  of  the  Dayton  & 
Western  was  for  specific  purposes  to  the  exclusion  of  all  others, 
and  it  thereforQ^  became  necessary  to  provide  that  the  Dayton  & 
Union  in  removing  its  superstructure  might  use  the  track  free  of 
charge. 

The  court's  view  as  to  the  necessity  of  Article  11  is  this :  The 
remainder  of  the  contract  provides  for  the  use  by  the  Dayton  & 
Union  of  the  main  track  and  side-tracks  of  the  Dayton  &  Western 
for  the  conduct  of  its  "business.^*  The  removal  of  its  abandoned 
superstructure  was  no  part  of  its  business  as  a  common  carrier, 
and  hence  not  included  in  the  other  articles  of  the  contract.  Such 
removal  would  be  slow  and  an  unusual  occupation  of  and  hindrance 
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to  the  use  of  the  Dayton  &  Western  tracks^  and  hence  required  a 
special  permit. 

But,  finally,  taking  the  whole  contract  together,  what  is  the 
spirit  and  purpose  of  it? 

To  the  court  it  seems  clear  that  it  was  a  stroke  of  economy,  a 
good  business  arrangement  for  both  parties,  with  no  intention 
upon  the  part  of  either  to  abandon  the  rights  or  profits  that  would 
inevitably  follow  from  growth  and  changed  conditions  of  abutting 
territory  and  patronage ;  and  that  not  only  the  main  tracks  and  all 
side-tracks  then  in  existence,  but  those  thereafter  constructed  are 
fol^the  common  and  free  use  of  both  parties,  subject  to  the  regula- 
tions of  the  contract  as  to  movement  of  trains.  Upon  the  faith 
of  that  arrangement  the  plaintiff  took  up  its  tracks,  and  upon  the 
bringing  of  this  action  proceeded  to  act  upon  this  construction, 
with  only  an  occasional  protest  from  defendant.  I  think  that  both 
roadb  should  be  allowed  to  grow  and  flourish  together,  as  they 
have  been  for  thirty-seven  years,  without  let  or  hindrance,  and 
work  out  their  salvation  without  fear  and  trembling. 

As  to  the  point  that  the  Dayton  &  Union  has  no  authority  to 
let  out  its  right  to  other  railways,  for  detouring  purposes,  I  have 
this  to  say :  I  think  the  distinction  drawn  by  counsel  for  defendant, 
though  wholly  technical,  is  legally  sound.  The  Dayton  &  Union 
as  a  common  carrier  has  the  right,  with  its  own  engine  and  crew 
and  under  its  own  management,  to  take  a  detouring  train  of  an- 
other road  over  the  track  in  question.  But  to  allow  said  train 
under  foreign  management,  and  propelled  by  a  foreign  locomotive, 
to  pass  over  the  track  is  virtually  sub-letting,  which  the  contract 
does  not  permit.  Of  course  the  practical  effect,  the  wear  and  tear 
upon  the  road,  would  be  the  same,  but  it  would  not  be  by  the  party 
having  the  right.  And  the  Dayton  &  Western  by  thus  insisting  on 
its  rights,  though  purely  technical,  may  gain  a  practical  benefit 
in  discouraging,  and  to  a  large  extent  preventing,  the  frequent  use 
of  its  track  by  detouring  trains,  thus  saving  the  road-bed  from  use 
by  cars  and  locomotives  which  might  be  heavier  than  those  com- 
monly in  use. 

It  is  said  that  the  Dayton  &  Union  may  adopt  and  hire  the 
crew  and  motive  power  of  the  detouring  train  and  thus  place  it 
technically  and  really  under  its  control.    But  it  does  not  appear 


592  LUCAS  COUNTY  COMMON  PLEAS. 


Pindlay  Brewing  Co.  v.  Dick  et  al.  [Vol.  I,  N.  .*^. 

that  that  has  been,  or  will  be  done,  and  we  must  pass  on  the 
case  as  presented. 

On  reviewing  the  foregoing  opinion,  certain  points  suggested  by 
counsel  seem  not  to  have  been  discussed. 

As  to  eflEorts  made  to  arbitrate,  they  did  not  go  far  enough  to  be 
effective,  if  indeed  they  could  have  been  binding  on  either  party, 
for  "a  mere  agreement  to  arbitrate  does  not  preclude  a  resort  to 
a  court  of  justice.''  The  jurisdiction  of  the  court  can  not  be  so 
ousted. 

As  to  the  force  of  the  alleged  practical  construction  placed  upon 
the  contract  by  the  parties  thereto,  it  does  not  appear  that  the 
questions  here  made,  arose  during  the  control  of  the  Dayton  & 
Western.  The  industrial  tracks  have  been  since  constructed,  and 
the  detouring  complained  of  has  also  occurred  since. 

The  successors  and  assigns  of  the  Dayton  &  Western  are  not 
bound  by  the  construction  of  their  predecessor,  and  the  present 
defendant,  the  latest  successor,  has  from  time  to  time  protested. 
So  I  think  but  little,  if  any,  value  can  be  attached  to  that  point. 

The  finding  will  therefore  be  in  favor  of  the  plaintiff  as  to  the 
use  of  the  industrial  and  other  tracks  of  defendant,  and  in  favor 
of  defendant  as  to  the  use  of  its  track  for  detouring  trains. 

Xevin,  Nevin  d'  Galbfus,  for  plaintiff. 

Charles  Darlington,  for  defendant. 


A  DEVISE  GENERALLY  WITH  LIMITATION  OVER. 

[Common   Pleas   Court   of   Lucas   County.] 

FiNDLAY  Brewing  Co.  v.  Henry  Dick  et  al.* 

Decided,   February  9,   1903. 

Wills — Real  Estate  Devised  Generally — Limitation  Over  Void. 

Where  the  first  devisee  has  absolute  power  of  disposition,  whether 
by  deed  or  will,  a  limitation  over  Is  void  on  the  ground  that  it  is 
irreconcilable  with  the  primary  devise. 

♦Affirmed  by  the  circuit  court  without  report. 
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PUGSLEY,  J. 

This  is  a  demurrer  by  the  plaintiff  to  the  answer  and  cross- 
petition  of  the  defendant,  Emma  A.  King.  The  action  is  brought 
to  foreclose  a  mortgage  given  to  the  plaintiff  by  the  defendant, 
Henry  Dick.  The  def  endtant,  Emma  A.  King,  claims  a  lieu  on  the 
mortgaged  premises  under  and  by  virtue  of  the  will  of  her  mother. 
Bertha  Dick.  The  clause  of  the  will  under  which  this  lien  is 
claimed  is  as  follows : 

*T  hereby  devise,  give  and  bequeath  to  my  husband,  Henry  Dick, 
all  the  residue  of  my  said  real  and  personal  estate  after  payment 
of  my  said  debts.  Provided,  however,  that  in  case  of  my  said 
husband's  death  without  will,  all  of  my  said  property  shall  go  and 
belong  to  my  grandson,  Henry  A.  Dick,  subject,  however,  to  a 
charge  with  the  payment  of  $1,000  to  my  daughter  Emma  A. 
King.'' 

As  the  payment  of  the  money  to  Emma  A.  King  is  charged 
only  upon  the  estate  devised  to  Henry  A.  Dick,  it  is  necessary  to 
determine  what  such  estate  is.  The  will  must  be  construed  in 
5uch  manner  as  to  give  effect  to  the  clear  intention  of  the  testatrix, 
so  far  as  this  can  be  done  consistently  with  established  rules  of  law. 

AU  the  property  is  devised  to  Henry  Dick,  not  for  life,  but  ab- 
solutely or  in  such  terms  as  standing  alone  are  appropriate  and 
suflScient  to  carry  the  absolute  estate  in  fee  simple.  No  express 
restriction  is  put  upon  the  power  of  Henry  Dick  to  convey  the 
property  or  to  do  any  act  in  relation  to  the  property  which  is  inci- 
dent to  an  ownership  in  fee,  and  by  necessary  implication  the 
power  is  given  him  to  dispose  of  the  property  by  will.  It  was 
clearly  the  intention  of  the  testatrix  that  Henry  A.  Dick  should 
have  the  property  only  in  the  event  that  Henry  Dick  should  die 
intestate.  If  he  disposes  of  the  property  by  will,  as  he  may  do, 
the  devise  over  will  never  take  effect.  Whether  or  not  Henry  A. 
Dick  shall  get  the  property  is  thus  made  to  depend  upon  the 
pleasure  of  Henry  Dick. 

The  great  weight  of  authority  sustains  the  conclusion  that  al- 
though generally  an  estate  may  be  devised  to  one  in  fee  simple 
with  a  limitation  over  by  way  of  executory  devise,  yet  when  an 
estate  is  given  to  one  generally,  or  indefinitely,  with  the  power  to 
dispose  of  it  by  deed  or  will,  the  limitation  over  is  void,  on  the 
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ground  that  it  is  irreconcilable  with  the  primary  devise^  and  the 
first  devisee  will  take  the  entire  estate  in  fee  simple.  I  will  refer 
to  some  of  the  cases. 

In  Holmes  v.  Oodson,  8  De  Gex  M.  &  G.,  152,  a  testator  gave 
real  and  personal  estate  upon  trust  for  his  son.  to  vest  in  him  on 
his  attaining  the  age  of  twenty-one  years,  but  if  he  should  die 
under  twenty-one,  or  having  attained  twenty-one,  should  not  have 
made  a  will,  then  the  property  should  be  sold  and  the  proceeds 
held  on  other  trusts — Held:  That  the  property  vested  in  the  son 
absolutely  at  twenty-one,  and  that  the  gift  over  is  repugnant  and 
void. 

In  Ro88  V.  Ross,  1  Jacob  &  Walker,  154,  a  legacy  was  given  to  A 
to  be  paid  at  twenty-five  with  a  limitation  over  in  case  A  should 
not  receive  or  dispose  of  it  Dy  will,  or  otherwise,  in  his  lifetime — 
Held:  That  the  limitation  over  is  void. 

In  OUmer  v.  Daix,  141  Pa.  St.  505  (21  AtL  Rep.,  659),  the 
will  contained  this  language :  "I  give  and  bequeath  to  my  son  *  * 
all  my  real  and  personal  estate.  Should  he  die  without  leaving  to 
any  person,  then  to  my  brother  *  ♦  ♦  during  his  life;  and 
after  his  death  to  all  the  children  and  grandchildren  of  my  sister- 
in-law.^^  Held:  That  the  words  of  the  second  clause,  whether  they 
were  merely  precatory  or  imposed  a  condition,  were  inoperative  and 
void,  and  the  son  took  the  entire  estate  in  fee  simple. 

In  Jackson  v.  Robins,  16  Johns.,  587,  the  court  say  *'we  may  lay 
it  down  as  an  incontrovertible  rule  that  when  an  estate  is  given 
to  a  person  generally  or  indefinitely  with  a  power  of  disposition  it 
carries  a  fee,  and  the  only  exception  to  the  rule  is  when  the  tes- 
tator gives  to  the  first  taker  an  estate  for  life  only  by  certain  and 
express  words  and  annexes  to  it  a  power  of  disposition.'* 

In  Campbell  v.  Beaumont,  91  N.  Y.,  464,  the  testator  gave  all 
of  his  property  to  his  wife,  and,  in  case  of  her  decease,  the  same 
or  such  part  thereof  as  may  remain  to  her  son — Held:  That  the 
widow  took  an  absolute  title  unaffected  by  the  provision  for  her 
son. 

In  Howard  v.  Carusi,  109  U.  S.,  725  (3  Sup.  Ct  Rep.,  575),  the 
testator  devised  certain  real  estate  to  his  brother,  and  at  his  death, 
the  same  or  so  much  thereof  as  he  shall  not  have  disposed  of  by 
devise  or  sale,  to  his  three  nieces.    Held:   That  the  devise  to  the 
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brother  was  in  fee  simple  with  no  limitation  over^  and  creates  no 
trust  executory  or  otherwise. 

In  Fisher  v.  Wister,  154  Pa.  St.,  66  (52  Atl.  Rep.,  1009),  the 
testator  devised  certain  property  to  his  two  grandsons  and  then 
made  this  provision :  *T[  hereby  forbid  that  the  property  shall  be 
sold  out  of  the  family,  but  leaving  them  at  liberty  to  dispose  of 
their  respective  parts  by  will.  In  case  of  the  death  of  either  one 
of  them,  intestate,  without  direct  heirs,  I  direct  that  such  intestate 
part  shall  be  held  by  his  sister." 

It  was  held  that  a  fee  simple  was  vested  by  the  will  in  the  grand- 
sons, and  that  the  attempt  at  an  executory  limitation  in  case  of 
their  de&th,  intestate,  without  direct  heirs,  transgressed  the  rule 
that  it  must  not  be  within  the  power  of  the  first  taker  to  defeat  the 
devise  over  either  by  the  execution  of  a  deed  or  will.  This  case  was 
referred  to  a  master,  and  his  opinion  is  fully  reported,  and  the 
court  (a  full  bench  of  seven  judges)  dispose  of  the  case  as  follows : 

''We  aflSrm  this  decree  upon  the  clear  and  able  report  of  the 
learned  master  below,  and  dismiss  the  appeal  at  the  costs  of  the 
appellant." 

I  will  read  from  the  opinion  of  the  master,  pages  71  and  75 : 

'TJpon  this  question  the  master  is  of  opinion  that  a  fee  simple 
was  vested  in  the  will  in  Ellicott  and  Harvey  Fisher,  and  that  the 
attempts  at  executory  limitation  in  case  of  their  death,  intestate, 
without  direct  heirs,  transgress  the  rule  that  it  must  not  be  within 
the  power  of  the  first  taker  to  defeat  the  devise  over  either  by  the 
execution  of  a  deed  or  will. 

"This  rule  was  recognized  by  Chancellor  Kent  in  the  leading 
case  of  Jackson  v.  Robins,  16  Johns.,  537,  in  an  opinion  where  all 
the  ancient  learning  upon  the  subject  is  collected  and  reviewed. 
The  syllabus  of  the  case  is :  'Where  A  devises  all  his  real  and  per- 
sonal estate  to  his  wife,  and  in  case  of  her  death  without  giving, 
etc.,  by  will,  or  otherwise  selling  or  assigning  said  estate,  then  he 
devises  the  same  to  his  daughter  D.  The  wife  takes  the  entire  fee 
simple,  both  by  force  of  the  word  "estate"  and  of  the  absolute  power 
given  by  the  will;  and  the  subsequent  limitation,  being  repugnant 
thereto,  is  void,  either  as  a  remainder  (which  can  not  be  limited 
on  a  fee),  or  as  an  executory  devise,  to  the  validity  of  which  it  is 
essential  that  it  can  not  be  defeated  by  any  act  of  the  first  taker. 
The  same  rules  apply  whether  the  limitation  is  of  real  or  personal 
property.  In  either  case  it  is  void.  Where  there  is  a  devise  for 
life,  in  express  terms,  a  power  of  disposal  annexed  does  not  enlarge 
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it  to  a  fee,  but  where,  to  a  general  dense,  without  any  specification 
of  the  quantity  of  interest,  an  absolute  power  of  disposal  is  an- 
nexed, the  devisee  takes  a  fee/     ♦     ♦     ♦ 

''It  is  true  that  here  is  a  distinction  between  the  will  of  Lord 
Sterling,  which  was  the  subject  of  construction  in  the  New  York 
case,  and  that  of  William  Logan  Fisher,  now  before  the  court,  in 
that  in  the  New  York  case  the  first  taker  had  the  power  to  defeat 
the  executory  devise  by  a  conveyance  by  deed,  as  well  as  by  testa- 
mentary provision,  while  in  this  case  there  is  a  prohibition  against 
conveyance,  and  only  power  to  dispose  of  by  will ;  but  this  distinc- 
tion is  not  material,  if  Chancellor  Kent  correctly  stated  the  law 
to  be  that  where  an  estate  is  given  to  a  man  and  the  heirs  of  his 
body,  with  a  power  of  disposal  at  his  own  will  and  pleasure,  it 
carries  with  it  an  absolute  ownership,  repugnant  to  any  limitation 
over  and  restruction  of  it.*' 

There  are  cases  which  hold  that  the  power  of  disposition  in  the 
first  devisee,  to  have  the  effect  of  defeating  the  limitation  over,  must 
be  general  as  to  the  means  of  disposition,  and  that  when  the  right 
of  disposition  is  limited  to  any  particular  method,  the  limitation 
over  will  be  good.  But  the  weight  of  authority,  as  stated  by  the 
master  in  this  Pennsylvania  case,  is  that  where  the  first  devisee 
has  the  absolute  power  of  disposition,  whether  by  deed  or  will,  the 
limitation  over  can  not  take  effect. 

Armstrong  v.  Kent,  21  N.  J.  Law,  509,  is  a  case  in  point.  I 
will  read  from  the  opinion  of  the  court  on  page  519 : 

"The  testatrix  by  her  will  gave  to  her  daughter,  Eliza  R.  Arm- 
strong, her  real  property  absolutely,  after  the  determination  of  a 
life  estate  previously  devised  to  her  husband,  William  Armstrong, 
aiid  then  give  her  all  the  residue  of  her  estate,  being  personal  prop- 
erty, to  her  and  her  heirs  forever.  So  far  the  devise  is  of  a  fee 
simple  estate  in  the  lands,  and  an  absolute  property  in  the  personal 
estate.  But  this  devise  is  followed  by  a  proviso,  if  she  should  die 
Without  heirs  and  intestate,'  then  that  the  same  should  vest  in 
Charles  and  Margaret  and  their  heirs.  If  the  words  'and  intestate' 
had  been  omitted  in  the  proviso,  the  estate  devised  to  Eliza  in  the 
land's  would  have  been  a  fee  tail,  with  an  executory  devise  over, 
to  take  effect  on  the  contingency  of  Eliza's  death  without  issue, 
for  the  word  heirs'  in  this  connection  can  not  be  construed  heirs 
general,  because  the  devise  over  is  to  two  of  her  heirs  general,  and 
must  be  construed  to  mean  heirs  of  her  body,  or  issue.  And  it  is 
equally  plain  that  the  testatrix  did  not  mean  that  the  estate  should 
vest  in  Charles  and  Margaret,  on  ^n  indefinite  failure  of  issue  of 
Eliza,  but  on  failure  of  issue  at  the  time  of  her  death. 
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^^ut  the  serious  and  only  question  involved  in  the  case  is  as  to 
the  effect  of  the  words  *and  intestate/  upon  the  estate  devised.  The 
rule  seems  well  settled,  that  where  there  is  an  absolute  power  of 
disposition  given  by  the  will  to  the  first  taker,  the  limitation  over 
upon  his  dying  without  heirs  is  void,  as  being  inconsistent  with  the 
absolute  estate,  or  power  of  disposition  expressly  given  or  neces- 
sarily implied  (4  Kent's  Commentaries,  264,  Section  1,  and  cases 
there  cited).  The  words  'and  intestate^  clearly  imply  a  power  in 
Eliza  to  devise  and  bequeath  the  estate  given  to  her  by  the  will; 
but  it  is  contended  by  the  complainants  that  this  is  not  an  absolute 
power  of  disposition  over  the  estate  devised,  and  that  therefore  the 
limitation  over  is  not  void ;  and  we  are  referred  to  the  opinion  of 
Savage,  C.  J.,  in  Doe  v.  Rowland,  8  Cow.,  284,  where  he  remarks, 
'It  is  undoubtedly  true  that  a  devise,  with  power  to  convey  a  fee, 
carries  a  fee,  though  a  devise  with  power  to  devise  in  fee,  carries 
but  a  life  estate.'  I  confess  I  am  unable  to  see  the  force  of  the 
distinction  laid  down  so  emphatically  by  the  leagued  judge  in  the 
case  just  cited,  nor  have  I  been  able  to  find  such  distinction  laid 
down  elsewhere.  A  power  to  devise  by  will  is  as  absolute  a  power 
as  a  power  to  convey,  where  conveyance  means  by  deed  of  bargain 
and  sale.  But  it  must  be  borne  in  mind,  that  in  the  case  of  Doe 
V.  Rowland,  the  devise  was  an  estate  for  life  only,  in  the  first 
taker,  with  power  to  sell  part,  and.  with  power  to  devise  the  whole. 
Neither  power,  therefore,  increased  the  quantum  of  estate  in  the 
first  devisee.  The  case  before  us  differs  in  this  respect,  for  here  is 
an  absolute  estate  given  in  the  first  instance,  attempted  to  be  re- 
strained or  limited  by  a  subsequent  clause.'* 

I  will  refer,  without  reading,  to  the  following  additional  au- 
thorities :  Oulliver  v.  Vatux,  8  DeGex  M.  &  G.,  166 ;  Shaw  v.  Ford, 
7  Ch.  Div.,  L.  R,  673;  Ware  v.  Cann,  10  Bam.  &  Cr.,  433;  State 
V.  Tolson,  73  Mo.,  320;  Janutsch  v.  Proctor,  48  Pa.  St.,  466;  Ear- 
Jcet^s  Appeal,  60  Pa.  St.,  141;  Van  Rome  v.  Campbell,  100  N.  Y., 
287;  Kelley  v.  Meins,  135  Mass.,  231;  Wilson  v.  Turner,  164  111., 
398;  Jackson  v.  Bull,  10  Johns.,  19;  He  v.  Ide,  6  Mass.,  500; 
Sevier  v.  Brown,  —  Term.  (2  Swan),  112 ;  Rail  v.  Palmer,  87  Va., 
354;  Mulvane  v.  Rude,  146  Ind.,  476. 

The  principle  of  these  cases  and  others  to  the  same  effect  which 
might  be  cited,  has  been  so  generally  recognized  by  the  courts  from 
the  earliest  period,  that  they  must  be  followed,  unless  in  Ohio  a 
different  rule  has  been  established.  I  have  not  found  a  case  in 
Ohio  where  the  precise  question  which  we  have  here  has  been  con- 
sidered.   The  Ohio  cases  are  mostly  cases  where  property  is  de- 
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vis(>d  with  power  of  ddsposition  and  there  is  a  devise  over  of  what 
remains  on  the  death  of  the  first  devisee  or  where  the  power  of 
disposition  reserved  to  the  first  devisee  is  in  favor  of  particular 
objects  or  for  the  accomplishment  of  particular  purposes,  which, 
as  is  held,  does  not  create  any  repugnancy. 

The  cases  particularly  relied  upon  by  defendant  are  Baxter  v. 
Bowycr,  19  Ohio  St.,  490,  and  Johnson  v.  Johnson,  51  Ohio  St., 
446.  In  both  of  these  cases  it  is  held  that  the  first  devisee,  who 
was  the  widow  of  the  testator,  took  only  a  life  estate.  In  neither 
case  did  the  testator  give  to  the  widow  power  to  will  the  property, 
and  in  both  cases  it  is  evident  that  the  power  to  sell  or  dispose  of 
the  property  which  was  given  to  the  widow  was  given  solely  for  her 
life  support.  The  devise  over  was  of  what  remained  or  was  un- 
consumed  at  her  death.  Judge  Welch,  in  delivering  the  opinion 
of  a  majority  of  the  court  in  Baxter  v.  Bowyer,  19  Ohio  St.,  490, 
after  referring  to  Jackson  v.  Bull,  10  Johns.,  19;  Jackson  v.  Ro- 
hins,  16  Johns.,  537,  and  Ide  v.  Ide,  5  Mass.,  500,  which  are  cited 
to  support  the  plaintiff's  contention  in  this  case,  says,  on  page 
500: 

"Tlioso  and  the  like  cases  are  clearly  distinguishable  from  the 
present  one.  They  are  cases  where  the  testator  gives  to  the  firet 
devisee  full  doaninion  and  control  over  the  estate,  and  then,  under 
the  form  of  a  limitation  over,  undertakes  to  make,  as  it  were,  a 
will  for  the  first  devisee,  to  take  effect  in  case  the  first  devisee 
should  fail  to  make  one  for  himself,  or  otherwise  to  dispose  of  the 
j)ro|)erty.  This  the  testator  can  not  do.  Every  one  has  the  right 
to  dispose  of  his  own  property.  To  make  one  the  absolute  owner 
of  my  pro])erty,  and  at  the  s?ame  time  re4:ain  any  power  in  my  own 
hamls  to  control  or  dispose  of  it,  is  simply  impossible.  In  the 
cases  referred  to,  where  the  limitation  was  held  to  be  void,  the  re- 
pugnancy was  total  and  irreconcilable.  The  language  of  the  will 
left  no  escape,  in  those  cases,  from  the  conclusion,  that  the  testator 
intended  to  give  the  first  devisee  absolute  dominion  and  control 
over  the  property.  There  was  no  escape,  because  the  limitation 
ifspJf,  as  well  as  the  previous  devise,  necessarily  implied  such  abso- 
lute power  and  dominion,  by  making  the  thing  limited  over,  its 
existence  or  non-existence,  to  depend  upon  the  pleasure  of  the  first 
devisee.  Such  a  limitation  can  not  be  sustained,  because  it  is  only 
a  limitation  in  word.^,  and  not  a  limitation  in  fact,  or  in  law.  It 
is  in  legal  effect  what  the  will  here  would  be  if  it  had  read:  *I 
give  all  my  property  to  my  wife,  and  she  may  give  to  the  presbytery 
of  Cincinnati  such  ])art  of  it  as  she  chooses  to  give.^   Such  is  not 
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the  legal  meaning  and  effect  of  the  will  under  consideration.  It 
simply  gives  the  property  to  the  wife,  with  remainder  at  her  de- 
cease to  the  uses  specified  in  items  two  and  three.  A  majority  of 
the  court  are  satisfied  that  these  provisions  are  not  necessarily  re- 
pugnant, but  are  reconcilable  upon  the  theory  that  the  wife  took 
a  life  estate  and  life  maintenance,  with  an  unrestricted  right  to  the 
manner  of  enjoying  the  properi;y,  and  with  power  to  change  the 
property  into  money,  by  sale,  for  tiie  benefit  of  the  estate ;  and  that 
the  limitations  expectant  upon  her  death  are,  therefore,  valid  and 
effectual.'' 

In  the  case  at  bar  it  is  necessarily  implied  from  the  will  that 
whether  or  not  Henry  A.  Dick  shall  get  any  of  the  estate  depends 
upon  the  pleasure  of  Henry  Dick.  He  is  given  the  property  abso- 
lutely. He  may  give  it  by  will  to  Henry  A.  Dick  or  to  any  other 
person,  or  he  may  not  choose  to  make  a  will  at  all,  and  the  property 
is  limited  over  to  Henry  A.  Dick  only  in  case  he  shall  choose  not 
to  make  a  will.  In  the  language  of  Judge  Welch,  this  is  a  *^imi- 
tation  in  words  and  not  in  fact  or  in  law.'' 

I  do  not  think  that  any  of  the  Ohio  cases  are  against  the  con- 
tention of  the  plaintiff,  and  these  remarks  of  Judge  Welch  favor 
that  contention.  I  hold,  therefore,  that  Henry  Dick  has  the  full 
fee  simple  title  to  the  premises  in  controversy  free  from  any  claim 
of  Henry  A.  Dick  or  Emma  A.  King. 

Even  if  the  devise  over  to  Henry  A.  Dick  is  to  be  regarded  as 
valid,  it  must  be  conceded  that  whether  it  will  ever  take  effect 
can  not  be  determined  until  the  death  of  Henry  Dick.  It  may 
never  take  effect,  and  it  would  be  a  serious  question  whether  Emma 
A.  King  ]ms  now  -any  claim  or  interest  which  she  can  assert  in  this 
action.  Piatt  v.  Sinton,  37  Ohio  St.,  353 ;  Darlington  v.  Compton, 
20  C.  C,  242. 

The  claim  is  also  made  by  counsel  for  defendant  that  the  pay- 
ment  to  her  is  charp;ed  upon  the  estate  devised  to  Henry  Dick.  I 
can  not  so  construe  the  will.  It  seems  clear  from  the  natural  and 
grammatical  construction  of  the  language  used  that  it  is  charged 
only  on  the  estate  attempted  to  be  devised-  to  Henry  A.  Dick. 

My  conclusion  is  that  Emma  A.  King  has  no  lien  on  the  mort- 
gaged premises,  and  the  demurrer  is  therefore  sustained. 
. .  Sliunck  &  Thompson  and  Frank  G,  Crane,  for  plaintiff. 

W.  H.  A.  Read,  for  Emma  A.  King. 
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STUKT  mPRO VBMENT  DEnCTIVBLY  HADE. 

[Common  Pleas  Court  of  Franklin  County.] 

CoiT  V.  The  City  of  Columbus. 

Decided,  July  20,   1903. 

Street— Improved  in  a  Defective  Manner— Burden  on  the  MunicijKiUty 
— To  Show  that  Action  to  Enjoin  Collection  of  AsBessment — Ts 
Barred  by  Laches. 

The  burden  is  on  the  municipality  in  a  suit  to  enjoin  the  collection  of 
a  street  assessment  on  the  ground  that  the  improyement  was  de- 
fectively constructed,  to  show  that  the  defects  appeared  at  such  a 
time  as  would  bar  the  plaintifTs  action. 

Dillon,  J. 

This  is  an  action  involving  the  construction  of  the  Kelton  avenue 
improvement.  I  may  say  that  I  have  walked  the  entire  length  of 
the  improvement  and  examined  it  as  carefully  as  I  could.  Kelton 
avenue,  from  Main  to  Livingston,  was  ordered  improved  March  24, 
1890.  The  assessment  ordinance  was  passed  November  9,  1891. 
This  action  was  brought  October  22,  1902.  For  the  reason  stated 
in  my  opinion  in  the  cases  of  Altman  and  of  Gault  against  the 
city,  I  can  grant  the  plaintiffs  no  relief  on  the  ground  of  the  un- 
constitutionality of  the  law,  nor  by  reason  of  an  excess  of  the 
assessment  over  the  benefits.  Concerning  this  last  contention  I 
was  left  in  doubt  by  the  evidence,  and  could  not  have  granted  the 
relief  prayed  for  anyhow.  Such  proof  should  be  satisfactory  and 
reasonably  clear. 

A  few  years  subsequent  to  this  improvement  small  defects  began 
to  appear,  but  not  serious  defects.  In  1892  a  street  car  track  was 
put  down  throughout  the  entire  length  of  this  street  and  the  street 
tat  that  time  re-paved.  Some  years  before  the  petition  in  this  case 
was  filed,  the  extraordinary  defects  in  this  street  appeared.  The 
Cfurb  sagged  down  as  though  in  a  swamp.  There  were  ruts  through- 
out the  street  which  made  it  positively  dangerous  to  vehicle,  man 
or  beast  walking  along  the  street.  The  condition  of  the  improve- 
ment is  poor.    It  is  sought  by  the  defendants  to  charge  the  street 
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railway  company  with  the  defective  condition  of  the  street,  but 
I  can  not  find  that  to  be  the  case.  There  was  some  evidence  per- 
haps tending  to  show  that  when  they  cut  down  the  center  of  the 
street  it  destroyed  the  crown  so  that  the  travel  on  the  side  of  the 
street  tended  to  impair  and  render  defective  the  improvement  and 
disarrange  the  bricks,  but  these  bricks  were  all  restored.  I  do  not 
think  the  evidence  establishes  the  contention  of  the  defendant  with 
reference  to  this  feature  of  the  case.  Now  when  did  these  defects 
appear?  We  know  that  in  April,  1896,  the  city  engineer  issued  a 
certificate  that  the  street  was  all  right  and  in  perfect  condition. 
The  certificate  recites  the  fact  that  the  street  does  not  need  any 
repair  of  any  kind  and  therefore  the  fund  that  was  held  for  the 
repair  of  the  street  was  released.  From  this  fact  we  know  that 
in  1896  the  plaintiffs  in  this  case  had  no  knowledge  of  any  de- 
fects in  that  street.  It  must  have  come  some  years  later.  Just 
when  or  how  many  years  later  it  would  be  impossible  for  the  court 
to  tell  from  the  evidence,  but  the  burden  is  on  the  defendant  to 
show  to  the  court  that  these  defects  appeared  at  such  a  time  as 
would  bar  plaintiff's  action.  I  find  that  the  action  is  not  barred 
for  relief  on  this  ground, 

I  take  special  pleasure  in  declaring  null  and  void  all  assessments 
on  that  street  not  yet  paid — every  one  of  them,  and  the  city  will 
pay  the  costs  of  this  action.  The  property  owners  have  already 
paid,  I  should  judge,  twenty-five  or  fifty  per  cent,  more  than  they 
should,  but  I  can  not  grant  them  any  relief  for  that.  The  holding 
of  the  court  is  that  all  unpaid  installments  of  this  assessment  are 
declared  void  and  the  injunction  is  made  perpetual.  Of  course  as 
to  those  who  have  purchased  and  assumed  the  assessments  the  rul- 
ing of  the  Supreme  Court  will  be  adopted.  An  exception  will  be 
noted. 

De  Witt  C.  Jones,  foi-  plaintiff. 

Butler,  Marshall  &  Keating,  for  defendant. 
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VACCINATION  IN  THE  PUBUC  SCHOOLS 

[Common  Pleas  Court  of  Franklin  County.] 

Dr.  C.  S.  Carr  v.  Board  of  Education  op  Columbus. 

Decided,  February  5,  1903. 

Vaccination — Powers  of  the  Legislature,  Boards  of  Health  and  Boards 
of  Education  toith  Reference  Thereto — Requirement  of  as  a  Conr 
dition  of  Admission  to  the  Public  Schools — Conditions  Justifying 
Such  a  Requirement — Limitations  as  to  Time  of  Exclusion, 

1.  In  view  of  the  fact  that  boards  of  education  have  been  given  by 

general  law  supervision  over  the  subject  of  the  vaccination  of 
pupils  attending  the  public  schools,  it  is  questionable  whether  the 
Legislature  intended  to  confer  the  same  discretionary  powers  upon 
boards  of  health. 

2.  But  where  an  order  by  the  health  department,  directed  to  the  sup- 

erintendent of  the  public  schools,  requiring  that  all  pupils  in  the 
public  schools  who  have  not  been  successfully  vaccinated  within 
five  years  last  past  shall  be  excluded  therefrom,  is  adopted  by  the 
board  of  education,  and  the  direction  given  oy  that  board  that  it 
be  strictly  complied  with,  such  order  becomes  the  order  of  the 
board  of  education,  and  if  justified  by  public  necessity  and  the 
prevalence  of  small-pox  in  the  community  it  is  a  valid  order. 

3.  Such  an  order  is  not  to  be  regarded  as  of  a  permanent  nature 

because  its  operation  is  not  limited  in  terms  to  a  particular  period, 
but  has  force  and  effect  only  so  long  as  danger  exists  of  an  epi- 
demic of  small-pox. 

Bigger,  J. 

The  plaintiff  in  this  case  seeks  by  a  writ  of  mandamus  to  re- 
quire tlie  hoard  of  education  of  the  city  of  Columbus  to  admit  his 
daughter,  Helen  Carr,  a  minor,  to  the  high  school  as  'a  pupil.  In 
substance  the  plaintiff  avers  that  he  is  a  citizeo-tax-payer  and  resi- 
dent of  the  city  of  Columbus,  residing  in  the  district  of  the  East 
High  School ;  that  his  daughter,  who  is  u«nder  his  care  and  custody 
anvl  entitled  to  attend  said  East  High  School,  was,  on  January  19, 
1903,  denied  admission  to  the  school  upon  the  ground  that  she  had 
not  been  thoroughly  vaccinated;  that  the  board  of  education  has 
established  a  rule  which  requires  that  no  pupil  shall  attend  any 
public  school  in  the  city  of  Columbus  unless  such  pupil  has  beeo 
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thorouglily  vaccinated  within  five  years,  but  that  a  certificate  from 
any  reputable  physiciaoL  that  such  vaccination  is  unnecessary  shall 
be  accepted.  The  plaintiff  says  that  his  daughter  liad  noi  been  vac- 
cinated, that  she  is  in  perfect  health,  and  has  not  been  exposed  to 
small-pox,  and  that  it  does  not  exist  among  the  pupils,  teachers 
and  employes  of  said  East  High  School,  and  that  the  plaintiff  does 
not  believe  that  vaccination  will  prevent  small-pox,  but  believes  it 
to  be  dangerous  to  the  health  of  his  daughter,  and,  therefore,  has 
declined  to  have  her  vaccinated,  and  that  for  this  cause  alone  she 
is  excluded  from  the  privileges  of  the  school. 

It  is  further  averred  that  no  class  of  persons  in  said  city,  al- 
though as  susceptible  to  small-pox  as  the  pupils  in  the  schools,  are 
required  by  law  or  ordinance  of  the  city  to  be  vaccinated. 

It  is  further  averred  that  those  vaccinated  are  not  immune  from 
small-pox,  but  that  many  hundreds,  if  not  thousands,  of  those  vac- 
cinated have  suffered  lingering  and  permanent  diseases  resulting 
therefrom.  There  are  other  averments  in  the  petition  as  to  the 
existence  of  statutes  and  with  reference  to  rights  alleged  to  exist 
thereunder,  but  the  above  are  the  issuable  facts  stated  in  the  pe- 
tition. 

To  this  petition  the  defendant  has  filed  an  answer,  in  which  all 
the  above  issuable  facts  are  admitted,  except  that  with  reference  to 
the  ill  effects  resulting  from  vaccination,  and  by  way  of  new  matter 
in  defense  the  board  says  that  on  or  about  Jainuary  13,  1903,  the 
department  of  health  of  the  city  of  Columbus,  through  its  duly 
appointed  and  constituted  superintendent,  issued  and  served  upon 
the  defendant  and  J.  A.  Shawan,  superintendent  of  public  schools 
of  the  city  of  Columbus,  an  order  of  which  the  following  is  a  copy: 

"Columbus,  Ohio,  January  13, 1903. 
''Mr.  J.  A.  Shawan,  Superintendent,  Public  Schools,  Columbus, 
Ohio : 
"My  Dear  Sir:  On  account  of  the  prevalence  of  small-pox  in 
our  city,  I  am  forced  to  issue  ani  order  directing  you  to  exclude 
from  the  schools  of  Columbus,  Ohio,  all  children  who  have  not  been 
successfully  vaccinated  within  the  last  five  years.  There  are  children 
in  school  who  have  certificates  which  state  that  they  have  been  vac- 
cinated, but  do  not  state  whether  or  not  those  vaccimations  were 
successful.  Insist  that  certificates  state  that  the  vaccinations  were 
successful.    Beject  the  certificates  which  do  not  so  state.    Children 
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who  never  have  been  vaccinated  may  be  permitted  to  attend  school 
upon  a  statement  from  their  physician  that  they^  the  children,  have 
submitted  themselves  to  vaccination,  but  these  children  later  on 
(ten  days)  must  present  certificates,  stating  that  their  vaccinations 
were  successful.    If  not  successful  to  submit  to  a  revaccination. 

''Very  respectfully, 

"Dr.  McKendree  Smith, 
"Superintendent,  Department  of  Health/' 

That  thereupon,  on  January  15,  1903,  the  defendant,  through  its 
duly  constituted  committee  on  hygiene,  passed  and  adopted  accord- 
ing to  law  and  placed  upon  its  records  the  following  resolution : 

"Resolved,  That  it  is  the  sense  of  this  committee  that  the  order 
of  the  superintendent  of  health  requiring  vaccination  should  be 
strictly  complied  with. 

"(Signed)  P.  D.  Siirixer, 
"C.  S.  Means, 
"J.  A.  Stout/' 

That  on  or  about  April  1,  1902,  the  defendant,  the  board  of  edu- 
cation of  the  city  of  Columbus,  Ohio,  adopted  a  manual  of  rules 
and  regulations  for  its  o\^m  government  in  the  control,  conduct  and 
management  of  the  public  schools  of  said  city,  which  manual  has 
ever  since  the  said  date  last  named  and  now  is  in  full  force  and  ef- 
fect, to-wit: 


"Section  12a.  No  pupil  shall  attend  any  public  school  nor  shall 
any  teacher  be  employed  in  any  public  school  unless  such  pupil  or 
teacher  has  first  been  thoroughly  vaccinated,  and  that  they  shall 
be  revaccinated  within  five  years  of  each  original  vaccination. 
Those  provisions  shall  apply  to  all  employes  of  the  board  of  edu- 
cation. 

"6.  At  the  commencement  of  each  term  the  principal  shall  re- 
quire all  pupils  to  produce  certificates  of  vaccination,  but  they  shall 
be  given)  sufficient  time  for  the  vaccination  to  prove  successful  be- 
fore being  excluded  from  school. 

"c.  A  certificate  from  any  reputable  physician  stating  that  such 
revaccination  is  unnecessary  shall  be  accepted. 

"d.  All  principals  of  schools  shall  heartily  co-operate  with  any 
officer  of  the  board  of  health  sent  to  the  building  under  direction 
of  the  board  on  official  business,  and,  should  the  schools  be  ordered 
closed,  the  same  shall  be  immediutely  reported  to  the  superintend- 
ent or  officers  of  the  board." 
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That  by  virtue  of  the  facts  aforesaid^  on  or  about  January  16^ 
1903,  J.  A,  Shawan,  superintendent  of  public  schools  of  the  city 
of  Columbus,  under  the  order  and  direction  of  the  board  of  educa^ 
tion  of  the  city  of  Columbus,  Ohio,  defendant,  issued  to  the  prin- 
cipals of  the  several  schools  and  school  buildings  of  the  city,  in- 
cluding Frank  Pearson,  principal  of  what  is  known  as  the  East 
High  School,  the  following  order: 

"To  the  principals  of  the  Columbus  schools :  The  following  order 
from  the  superintendent  of  health  for  the  city  of  Columbus  explains 
itself.  Under  Article  VIII,  Section  12,  Clause  D  of  the  manual  of 
the  board  of  education,  you  are  expected  to  see  that  this  order  is 
enforced  until  otherwise  notified." 

That  the  order  referred  to  in  said  order  of  said  J,  A.  Shawan  is 
the  said  order  of  the  health  department  of  date  January  13,  1903 ; 
that  the  Helen  Carr  named  in  the  petition  not  having  been  vacci- 
nated, as  required  by  law,  and  refusing  to  comply  with  the  order, 
was,  for  that  reason,  excluded  from  attendance  at  said  East  High 
School. 

The  board  further  avers  that  at  the  date  of  said  exclusion  of  said 
Helen  Carr,  as  aforesaid,  a  couitagious  disease,  known  as  small-pox, 
in  the  most  virulent  form,  was,  and  is  very  prevalent  in  the  city 
of  Columbus  and  was  in  some  of  the  schools  thereof,  and  had 
created  great  alarm  and  disorganization  therein,  and  that  there 
was  imminent  danger  of  said  disease  being,  by  contagion,  further 
spread  and  disseminated  through  the  schools  and  through  the  com- 
munity; that  vaccination'  of  the  children  in  the  public  schools  at 
this  time,  as  that  term  is  used  and  understood  in  medical  science, 
and  in  the  law  of  Ohio  and  in  the  rules  and  orders  aforesaid,  is  a 
safe,  healthy  and  efficient  agency  acid  means  for  the  prevention  of 
the  spread  and  dissemination  of  the  disease  of  small-pox  by  con- 
tagion, and  the  spread  of  said  disease  by  contagion  would  neces- 
sarily be  very  much  controlled  and  limited  thereby;  that  vaccina- 
tion is  the  best  method  known  to  medical  science  to  prevent  the 
spread  of  small-pox  by  contagion.  This  is  followed  by  some  aver- 
ments which  are  in  the  nature  of  conclusions  of  the  pleader  and 
not  issuable  facts. 

To  this  answer  the  plaintiff  has  interposed  a  general  demurrer. 
This  challenges  the  sufficiency  of  the  facts  stated  in  the  answer. 
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admitting  them  all  to  be  tme^  fts  a  defense  to  the  averments  con* 
tained  in  the  petition.  The  questions  presented  for  decision  npon 
this  demurrer  have  not  been  decided  by  the  courts  of  this  state  in 
any  reported  case.  The  question  as  to  whether  or  not  vaccination 
is  effective  to  prevent  the  dissemination  of  the  disease  of  small-pox 
i8  not  before  the  court  for  decision,  but  is  entirely  eliminated  from 
consideration  upon  this  hearing.  The  answer  avers  that  it  is  the 
best  known  method  for  the  prevention  of  the  dissemination  of  the 
disease  and  the  demurrer  admits  that  to  be  true.  Indeed  it  is 
doubtful,  under  the  authorities,  whether  or  not  a  court,  even  upon 
a  hearing  of  the  case  upon  its  merits,  will  undertake  to  determine 
that  question.  Upon  that  subject  the  Supreme  Court  of  Indiana 
says,  in  the  case  of  Blue  v.  Beach,  56  N.  E.  Bep.,  89,  91  (155  Ind., 
121) : 

^The  question  is  one  which  the  Legislature  or  boards  of  health, 
in  the  exercise  of  the  powers  conferred  upon  them,  must,  in  the 
first  instance,  determine,  as  the  law  affords  no  means  for  the  ques- 
tion to  be  subjected  to  a  judicial  inquiry  or  determination.** 

But  however  that  may  be,  upon  this  submission  of  the  case,  the 
court  must  assume  what  is  admitted  by  the  demurrer  that  it  is  a 
safe,  healthy  and  efficient  agency  or  means  for  the  prevention  of 
the  spread  and  dissemination  of  small-pox.  It  is  also  admitted 
upon  this  hearing  that  the  disease  of  amall-pox,  in  the  most  virulent 
form,  is  very  prevalent  in  the  city,  and  exists  in  some  of  the  schools 
thereof,  and  that  there  is  imminent  danger  of  its  being  spread  and 
disseminated  through  the  schools  and  through  the  community. 

The  contention  of  counsel  for  the  relator  is  that  under  the  law 
in  this  state,  the  health  authorities  of  the  city  of  Columbus  are 
without  authority  of  law  to  make  and  enforce  such  a  rule.  The 
question  as  to  whether  or  not  the  legislative  branch  of  the  govern- 
ment may,  in  the  exercise  of  the  police  power  inherent  therein, 
enact  a  law  which  will  make  vaccination  a  condition  of  admission 
to  the  schools  is  not  disputed.  That  it  has  such  power  has  been 
frequently  decided  and  has  never  been  denied  by  a  decision  of  any 
court  so  far  as  I  know.  It  was  so  held  in  the  following  cases: 
Morris  v.  Columbus,  30  S.  E.  Bep.,  850  (102  Ga.,  792,  796;  42  L. 
E.  A.,  175) ;  Abeel  v.  ClarJe,  24  Pac.  Bep.,  383  (84  Cal.,  226,  230)  ; 
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Bissell  V.  Davidson,  32  Atl.  Hep.,  348  (65  Conn.,  183;  29  L.  B. 
A.,  251). 
Parker  &  Worthington,  on  Public  Health,  say,  at  Section  123 : 

'T!t  is  sometimes  provided  by  law  that  persons  who  may  have  been 
exposed  to  contagion  who  come  from  places  believed  to  be  infected, 
and  particularly  children  attending  the  public  schools,  shall  sub- 
mit to  vaccination  under  the  direction  of  the  health  authorities. 
This  requirement  is  a  constitutional  exercise  of  the  police  power 
of  the  state  which  can  be  sustained  as  a  precautionary  measure  in 
the  interests  of  the  public  health.'' 

It  seems  to  be  the  settled  law,  and  I  have  found  no  authority  to 
the  cantrary,  that  it  is  within  the  province  and  power  of  the  leg- 
islative branch  of  the  government  to  require  vaccination  as  a  con- 
dition of  admission  to  the  schools.  While  it  may  be,  therefore,  con- 
sidered as  settled  that  the  power  exists,  the  question  presented  in 
this  case  is,  has  the  power  to  make  such  an  order  as  is  sought  to 
be  enforced  by  the  board  of  education  of  this  city  been  conferred 
by  law?  At  the  last  regular  session  of  the  Legislature  of  this 
state,  the  health  laws  of  the  state  were  codified  by  sm  act  passed 
May  7,  1902.  Section  2118,  Revised  Statutes,  95  0.  L.,  424,  is  as 
follows : 

"Section  2118.  The  board  of  health  of  any  city,  village,  hamlet 
or  township  may  make  such  orders  and  regulations  as  it  may  deem 
necessary  for  its  own  government,  for  the  public  health,  the  pre- 
vention or  restriction  of  disease,  and  the  prevention,  abatement  or 
suppression  of  oiuisances.'' 

Then  follows  a  provision  for  adoption  and  publication  of  orders 
intended  for  the  general  public. 

Section  2137,  Revised  Statutes,  95  0.  L.,  433,  provides  as  fol- 
lows: 

"Section  2137.  The  board  of  health  is  hereby  required  to  in- 
spect semi-annually,  and  oftener  if  in  the  judgment  of  the  board 
it  shall  be  deemed  oiecessary,  the  sanitary  condition  of  all  schools 
and  school  buildings  within  its  jurisdiction,  and  may,  during  an 
epidemic,  or  threatened  epidemic,  or  when  any  dangerous,  com- 
municable disease  is  unusually  prevalent,  close  any  school  and 
prohibit  public  gatherings,  for  such  time  as  it  may  deem  necessary, 
aaad  may  disinfect  any  school  building.  The  board  shall  abate  all 
nuisances  and  may  remove  or  correct  all  conditions  detrimental 
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to  health  or  well-being  found  upon  school  property  by  serving  an 
order  upon  the  board  of  education,  school  board  or  other  person, 
or  persons  respoaseible  for  such  property,  for  the  abatement  of 
such  nuisamce  or  condition  within  a  reasonable  but  fixed  time,  and 
any  person  failing  to  comply  with  such  order,  nnlese  it  is  shown 
that  there  was  good  and  sufficient  reason  therefor,  shall  be  fined  in 
any  sum  not  exceeding  one  hundred  dollars.  The  board  may  ap- 
point such  number  of  inspectors  of  schools  and  school  buildings  as 
it  may  deem  necessary  to  properly  carry  out  the  provisions  of  this 
section.  The  board  of  health  m«iy  take  measures  and  supply  agents 
and  aflford  inducements  and  facilities  for  gratuitous  vaccination/' 

Section  2148,  Revised  Statutes,  95  0.  L.,  437,  provides: 

''Section  2148.  It  shall  be  the  duty  of  the  board  of  health,  or 
health  department,  on  or  before  the  fifteenth  day  of  Jamuary  of 
each  year,  to  make  a  report,  in  writing,  to  the  counsel  of  the  cor- 
poration, and  to  the  state  board  of  health,  whieh  shall  be  for  the 
preceding  calendar  year,  upon  the  sanitary  condition  and  prospects 
of  such  city  or  village,  which  report  shall  contain  the  statistics  of 
deaths,  the  action  of  the  board  ajnd  its  officers  and  agents,  and  the 
names  thereof  for  the  past  year;  and  it  may  contain  other  useful 
information,  and  the  board  shall  suggest  therein  any  further  legis- 
lative action  deemed  proper  for  the  better  protection  of  life  and 
health.'' 

My  attention  is  also  called  to  Section  2133,  Revised  Statutes,  of 
the  act,  which  contains  the  language  that  the  board  "may  make 
and  enforce  such  rules  and  regulations  as  such  board  may  deem 
wise  and  necessary  for  the  protection  of  the  health  of  the  people 
of  the  community  or  state."  This  language,  however,  I  think 
clearly  refers  only  to  rules  and  regulations  concerning  quaraoiitine 
of  vessels,  railroads,  stages  and  other  public  or  private  vehicles,  con- 
veying persons,  baggage  or  freight,  as  that  is  the  subject  of  Sections 
2133  and  2134,  Revised  Statutes.  In  my  opinion  the  language  is 
limited  to  that. 

The  only  provisions  of  the  act  which  seem  to  be  pertinent  as  con- 
ferring power  upon  health  boards,  to  make  rules  and  regulations 
concerning  the  prevention  of  the  dissemination  of  contagious  dis- 
eases are  those  just  cited.  The  act  provides  in  detail,  in  other  sec- 
tions, as  to  certain  specific  powers  to  be  exercised  amd  duties  to  be 
])erformed  by  a  board  of  health.  The  act  contains  thirt3--nine  sec- 
tions, not  including  the  repealing  section,  and  contains  many  pro- 
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visions  relating  to  sanitation  and  the  preservation  of  the  health  of 
the  public  If  the  decision  of  the  question  of  the  power  of  a  board 
of  education  to  make  and  enforce  such  a  rule  must  depend  entirely 
upon  the  grant  of  power  contained  in  this  act  to  boards  of  health, 
it  presents  a  question  of  much  diflBculty.  The  several  sections  of 
this  act  being  upon  the  same  general  subject,  to-wit,  preservation  of 
health  and.  the  lives  of  the  people  of  the  community,  they  must  be 
construed  together.  It  is  true  that  the  language  of  Section  2118, 
Revised  Statutes,  is  broad  enough,  considered  alone,  to  confer  power 
upon  the  board  of  health  to  make  rules  and  regulations  ad  libitum, 
for  the  protection  of  the  public  health  and  the  prevention  and  re- 
strictiooi  of  disease.  It  is  doubtless  true  that  a  grant  of  power 
which,  in  one  section  of  the  act  is  general,  may  be  limited  by  re- 
strictions contained  in  other  sections  of  the  same  act,  and  that  a 
survey  of  the  whole  act  may  reveal  that  it  was  the  legislative  in- 
tention to  confine  the  power  within  particular  limitations  imposed 
by  other  grants  contained  in  other  sections  of  the  act.  The  effect 
of  particular  provisions  respecting  the  exercise  of  powers  by  a  board 
on  a  general  provision  as  to  power  overlapping  them,  is  a  question 
of  legislative  intention.  We  have  in  this  act  a  general  grant  of 
power.  Then,  by  a  subsequent  section  the  Legislature  has  provided 
certain  duties  of  the  boards  of  health  with  reference  to  schools, 
school  buildings  and  property.  Did  the  Legislature  thereby  intend 
to  limit  the  power  of  health  boards  to  the  particular  duties  therein 
provided  in  so  far  as  their  power  over  pupils  in  the  public  schools 
is  concerned? 

Section  2137,  Revised  Statutes,  confers  power  upon  the  board  to 
close  the  public  schools  in  the  face  of  an  epidemic  or  threatened 
epidemic.  May  the  health  board  also  under  the  general  grant  of 
power  contained  in  Section  2118,  Revised  Statutes,  require  vaccina- 
tion as  a  condition  precedent  to  the  right  of  pupils  to  attend  pub- 
lic schools?  There  is  another  and  important  consideration,  in  my 
judgment,  to  be  taken  into  account  in  this  connection,  and  that  is 
this :  The  Legislature  had  long  prior  to  the  passage  of  the  act  of 
May  7,  1902,  provided  by  a  general  law  that  every  board  of  edu- 
cation in  the  state  of  Ohio  might  make  rules  and  regulations  con- 
coming  vaccination  of  pupils.  This  provision  is  found  in  Section 
3986,  Revised  Statutes,  and  is  as  follows: 
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"Section  3986.  The  board  of  each  district  may  make  smd  enforce 
such  rules  and  regulations  to  secure  the  vaccination  of,  and  to 
prevent  the  spread  of  small-pox  -among  the  pupils  attending  or  elig- 
ible to  attend  the  schools  of  the  district,  as  in  its  opinion  the  safety 
and  interests  of  the  public  require/* 

In  view  of  the  fact  that  the  board  of  education  was  thus  given, 
by  general  law,  supervision  over  the  subject  of  vaccination  of  the 
pupils  attending  the  public  schools,  it  is,  to  say  the  least,  very  ques- 
tionable whether  it  was  the  legislative  intent  to  also  confer  the 
same  discretionary  power  upon  the  board  of  health.  The  law  upon 
the  subject  of  health  boards  and  their  duties  and  powers  nowhere 
makes  amy  specil&c  provision  for  the  enforcement  of  vaccination 
among  children  attending  schools.  The  law  does  enumerate  the 
duties  of  the  health  board  with  respect  to  schools,  and  empowers 
health  boards  to  order  schools  closed  and  to  take  measures  and  sup- 
ply agents  and  afford  inducements  end  facilities  for  gratuitous 
vaccination.  It  is  a  grave  question,  therefore,  whether,  in  view  of 
these  facts,  the  powers  of  the  board  of  health  extend  beyond  that  of 
ordering  the  public  schools  to  be  closed  in  case  of  an  epidemic  or 
threatened  epidemic  of  small-pox,  and  to  afford  facilities  for  gratu- 
itous vaccination.  The  conclusion  seems  to  be  reasonable  that  the 
Legislature  may  have  reasoned  that  in  view  of  the  fact  that  boards 
of  education  had  been  clothed  with  power  over  the  subject  of  vacci- 
nation of  pupils  in  the  schools,  that  to  gramt  the  same  discretionary 
power  to  boards  of  health  might  lead  to  a  conflict,  and  that  the 
omission  of  this  power  over  the  subject  of  vaccination  from  the 
provisions  of  the  act  governing  health  boards,  was  an  intentional 
omission  and  intended  to  prevent  a  clash  of  authority  between  two 
boards  each  clothed  with  the  same  discretiooaary  power. 

The  health  laws  do  not  specifically  confer  any  power  upon  boards 
of  health  over  boards  of  education  except  those  contained  in  Section 
2137,  Revised  Statutes,  and  the  power  to  require  vaccination  of  the 
pupils  is  not  one  of  them.  In  view  of  those  considerations  I  have 
reached  the  conclusion  that  the  question  as  to  the  right  of  a  board 
of  health  under  the  law  as  it  now  exists  in  this  state,  to  order  a 
board  of  education  to  exclude  from  school  all  children  who  have  not 
been  successfully  vaccinated,  is  one  of  much  doubt.  The  question 
as  to  the  power  of  the  local  health  boards  to  require  vaccination 
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as  a  conditioa  x>t  admission  to  the  public  schools,  is  one  upon  which 
the  decisions  of  the  courts  are  not  in  harmony.  As  I  have  before 
stated,  where  the  Legislature  has  expressly  conferred  the  power, 
by  law,  upon  such  boards,  the  right  to  enforce  it  seems  to  have  been 
universally  sustained  by  the  courts.  At  least,  I  have  found  no  ad- 
verse decision.  Where  the  exercise  of  such  power  has  been  at- 
tempted by  health  boards  under  what  was  claimed  to  be  a  gen- 
eral grant  of  power  sufficiently  general  and  broad  to  cover  and 
include  this  power,  the  decisions  are  not  in  harmony. 

In  the  case  of  State  v.  Burdge,  95  Wis.,  390  (70  N.  W.  Eep., 
347),  the  Supreme  Court  of  that  state  held  that  in  the  absence 
of  a  statute  authorizing  compulsory  vaccination  as  one  of  the  con- 
ditions of  the  right  or  privilege  of  attending  the  public  schools, 
that  a  rule  of  a  health  board  excluding  umvaccinated  children  from 
the  schools  could  not  be  sustained  as  a  valid  exercise  of  the  police 
power.  It  was  decided  that  "the  state  board  of  health  is  a  purely 
administrative  body,  and  has  no  legislative  power,  and  none  can  be 
constitutionally  delegated  to  it.  The  provisions  of  Sections  14096, 
1409(i,  S.  &  B.  Ann.  Stat.,  authorizing  that  board  to  make  such 
regulation  as  may,  m  its  judgment,  be  necessary  for  the  protection 
of  the  people  from  contagious  diseases,  and  giving  them  the  power 
to  designate  what  diseases  are  contagious  or  dangerous  to  the  public 
health,  are  an  unwarranted  delegation  of  legislative  power.'*  It 
was  further  held  that  in  that  ease  that  even  if  the  power  had  been 
delegated,  it  would  be  an  unreasonable  exercise  of  the  power,  if  at 
the  time  of  its  adoption  there  was  no  epidemic  of  small-pox  in  the 
state,  and  but  few  cases  scattered  throughout  the  state,  and  only 
one  case  in  the  city  where  it  was  attempted  to  be  enforced,  and 
that  had  been  properly  quarantined.  This  is  the  strongest  case  re- 
ported in  favor  of  the  contention  of  the  relator. 

In  the  case  of  Potts  v.  Breen  et  al,  167  111.,  67  (47  N.  E.  Sep., 
81),  the  Supreme  Court  of  that  state  decided  that  the  health  law 
of  that  state  which  provides  that  the  board  of  health  shall  have  su- 
pervisory power  over  the  "interests  of  the  health  and  lives'*  of  citi- 
zens, is  to  be  construed  in  relation  to  the  specific  grants  of  power 
contained  in  the  act  as  a  whole  and  limited  by  those  specific  pro- 
visions. That  there  was  no  law  of  the  state  which  required  vaccina- 
tion as  a  condition  to  attendance  in  the  schools,  amd  that  such  a 
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general  grant  of  power  to  health  boards  did  not  warrant  the  en- 
forcement of  such  a  rule.  But  in  that  case  the  court  further  held 
in  the  fifth  paragraph  of  the  syllabu^^ : 

"Tlie  power  to  compel  the  vaccination  of  children  as  a  prerequi- 
site to  their  attending  public  schools,  can  be  derived  only  from  the 
general  police  power  of  the  state  and  can  be  justified  only  as  a 
necessary  means  for  preserving  health. 

"6.  A  rule  aJopted  by  the  state  board  of  health  compelling  the 
vaccination  of  children  "as  a  prerequisite  to  their  attending  the 
public  scliools  is  unreasonable  w^here  small-pox  does  riot  exist  in  the 
community  and  there  is  no  reasonable  cause  to  apprehend  its  ap- 
pearance. 

"7.  School  directors  have  no  right,  either  under  their  own  rules 
or  by  order  of  the  state  board  of  health,  to  exclude  from  public 
schools  children  refusing  to  be  vaccinated  unless  such  course  is 
necessary  or  reasonably  appears  to  be  necessary  to  prevent  the  ap- 
pearance or  spread  of  small-pox." 

In  this  case  again,  as  well  as  in  State  v.  Burdge,  supra,  it  ap- 
pears that  small-pox  did  not  exist  in  the  community  at  the  time 
of  the  order,  'and  the  Supreme  Court  of  Illinois  clearly  indicate 
that  under  a  state  of  facts  such  as  is  disclosed  by  the  answer  in  this 
case,  and  which,  upon  this  submission,  is  admitted  to  be  true,  such 
an  exercise  of  power  would,  in  all  probability,  have  been  upheld. 
In  a  case  recently  decided  by  the  Supreme  Court  of  Michigan^ 
Matthews  V.  School  District  No.  1,  86  N.  W.  Eep.,  1036,  1038, 
1039,  the  Supreme  Court  of  that  state  held  that  u«nder  a  general 
law  which  provides  that  school  boards  shall  make  suitable  rules  for 
the  government  of  the  schools,  this  did  not  authorize  the  school 
board  to  make  vaccination  a  condition  of  admission  to  the  schools. 
In  that  case  it  appeared  that  relator's  children  were  excluded  from 
school  while  small-pox  existed  in  the  state,  but  not  in  the  district, 
and  while  there  was  no  imminent  daeger  of  its  existence.  The 
decision  was  by  a  divided  court — three  to  two.  In  the  majority 
opinion  by  Justice  Moore,  it  is  said : 

"If  the  rule  was  that  during  the  prevalence  of  small-pox  in  Kal- 
amazoo, the  child  could  not  attend  school  unless  vaccinated,  a  very 
different  result  would  be  reached.  These  epidemics  never  last  very 
long  and  the  parent  and  child  mi^ht  very  well  say,  if  they  desired, 
that  they  would  absent  themselves  from  school  during  the  epidemic, 
and  this  could  be  Cxnc  without  their  beiing  lawbreakers." 
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They  have  a  compulsory  education  law  in  Michigan  as  in  Ohio. 
Continuing,  the  judge  says: 

^'In  the  case  cited  by  Justice  Long,  Duffield  v.  School  District, 
162  Pa.  St.,  476,  the  record  shows  that  small-pox  then  existed  in 
the  school  district  The  school  board  had,  because  of  this  fact,  and 
at  the  request  of  the  board  of  health,  adopted  the  rule  requiring 
vaccination — ^a  very  different  case  than  the  case  at  bar/' 

The  judge  then  cites  the  case  of  Potts  v.  Breen,  47  N.  E.  Sep., 
81  (167  111.,  67),  and  the  reservation  which  that  court  make  in  its 
decision  with  reference  to  an  '^emergency,  in  the  exercise  of  police 
power,  when  it  is  necessary,  or  reasonably  appears  to  be  ©ecessary, 
to  prevent  the  contagion  of  small-pox.  *  *  *  But,  like  the 
exercise  of  similar  power  in  other  cases,  such  power  is  justified  by 
the  emergency,  and,  like  the  necessity  which  gave  rise  to  it,  ceases 
when  the  necessity  ceases.*' 

In  concluding  the  opinion  Judge  Moore  says,  page  1040 : 

"In  what  I  have  said  I  do  not  mean  to  intimate  that  during  the 
prevalence  of  diphtheria  or  small-pox  or  any  other  epidemic  or 
contagious  disease  in  a  school  district,  the  board  may  not,  under 
its  general  powers,  temporarily  close  the  schools,  or  temporarily  say 
who  shall  be  excluded  from  the  schools  until  the  epidemic  has 
passed ;  but  what  I  do  say  is  that  the  Legislature  has  not  undertaken 
to  give  them  the  power  when  no  epidemic  of  contagious  disease  ex- 
ists or  is  imminent  in  the  district,  to  pass  a  general,  continuing 
rule  which  would  have  the  effect  of  a  general  law  excluding  all  pu- 
pils who  will  not  submit  to  vaccination." 

In  Matthews  v.  School  District  No.  1,  supra,  it  was  admitted 
that  there  had  been  no  small-pox  in  the  city  of  Kalamazoo  or  in 
such  school  district,  but  that  the  disease  was  prevalent  in  some 
parts  of  the  United  States  and  Michigam. 

This  decision,  therefore,  only  decides  that  under  the  facts  of 
that  case,  there  being  no  prevalence  of  the  disease  in  that  city  and 
no  case  of  it  in  the  city,  that  the  board  could  not  make  and  en- 
force a  permanent  rule  of  exclusion  on  the  ground  of  non-vaccina- 
tion. 

From  the  opinion  of  the  majority  of  the  court  it  clearly  appears 
as  in  Potts  v.  Breen,  supra,  that  under  the  state  of  facts  disclosed 
here,  the  decision  would  have  been  the  other  way,  and  Justice  Moore 
clearly  says  so. 
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In  the  case  of  Blue  v.  Beach,  155  Ind.,  121,  the  Supreme  Court 
of  that  state  decided  that : 

"Section  6711,  et  seq,.  Burns,  1894,  authorizing  and  empower- 
ing the  state  board  of  health  to  adopt  rules  and  by-laws  to  prevent 
the  spread  of  contagious  and  infectious  diserses,  is  not  a  delegation 
of  legislative  authority  in  violation  of  Article  IV,  Section  1  of  the 
Constitution,  vesting  the  legislative  authority  of  the  state  in  the 
General  Assembly. 

"Under  the  provisions  of  Section  6718,  Burns,  1894,  making  it 
the  duty  of  the  local  boards  of  health  to  protect  the  public  health 
and  arrest  the  spread  of  contagious  diseases,  a  local  board  of  health 
may  require  that  school  children  be  vaccinated  as  a  sanitary  condi- 
tion imposed  upon  their  privilege  of  attending  school  during  a 
period  of  threatened  epidemic  of  small-pox.*' 

In  that  case  the  local  board  found  and  declared  that  there  had 
been  and  was  at  the  time  of  the  order  an  exposure  to  and  danger 
of  an  epidemic  within  the  city  of  Terre  Haute.  The  court,  in  the 
opinion,  reviews  all  the  cases  upon  the  subject  decided  prior  to 
that  date,  including  the  cases  of  State  v.  Burdge  and  Potts  v. 
Breen. 

In  RelenacJc,  In  re,  62  Mo.  App.,  8,  the  St.  Louis  board  of  edu- 
cation ordered  that  unvaccinated  children  should  be  excluded  from 
the  public  schools.  In  that  case  the  charter  law  of  St.  Louis  pro- 
vided that  the  president  and  directors  of  the  school  board  should 
have  power  to  make  all  rules,  ordinances  and  statutes  proper  for 
the  government  and  management  of  such  schools,  etc.,  so  that  the 
same  shall  not  be  inconsistent  with  the  law  of  the  land.  The  court 
decided  that  the  board  liad  the  right  to  require  vaccination  of  school 
children  and  to  exclude  the  unraccinatod.  In  Duffield  v.  School 
District,  29  Atl.  Rep.,  742  (162  Pa.  St.,  476),  it  appeared  that  the 
child  had  been  excluded  under  an  order  requiring  vaccination,  and 
that  the  only  authority  for  it  was  an  ordin-ance  of  the  city  council, 
which  provided  that  no  pupils  shall  attend  the  schools  of  the  city 
except  they  be  vaccinated  or  furnish  a  certificate  from  a  physician 
that  such  vaccination  had  been  performed.  The  school  board,  upon 
being  notified  by  the  board  of  health  of  an  epidemic  of  small-pox 
in  other  cities  and  towns  in  that  part  of  the  state,  issued  an  order 
requiring  vaccination  aa  a  condition  of  attendance  in  the  public 
schools,  and  this  was  upheld  by  the  Supreme  Court  of  that  state 
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as  a  valid  exercise  of  the  power  conferred  upon  the  board.  In  that 
case  the  Legislature  had  nowhere  given  to  school  boards,  in  ex- 
press terms,  the  power  to  require  vaccination  as  a  condition  of  ad- 
mission, or  to  suspend  or  expel  pupils  for  failure  to  comply  with 
that  order. 

In  State  v.  Board  of  Ed.,  60  Pac.  Hep.,  1013  (21  Utah,  401), 
the  answer  to  a  writ  of  mandate,  among  other  things,  alleged  that 
small-pox  was  an  infectious  contagion  and  epidemic  in  the  com- 
munity, and  included  types  of  the  most  maligmant  and,  deadly  char- 
acter, and  that  the  only  known  preventive  therefor,  recognized  and 
approved  by  medical  science  throughout  the  civilized  world,  was 
vaccination  with  animal  lymph  or  vaccine  matter;  that  such  vac- 
cination was  a  condition  allowing  pupils  to  enter  public  schools 
in  order  to  prevent  the  spread  of  such  disease  therein;  that  the 
petitioner,  by  means  of  the  premises,  not  having  been  vaccinated 
as  a  condition  of  entering  therein,  was  liable  to  carry  the  disease 
into  the  public  schools;  that  em  emergency  existed  for  calling  into 
existence  such  powers  as  the  board  of  health  possessed  in  order  to 
prevent  the  threatened  spread  of  small-pox.  A  demurrer  was  in- 
terposed to  the  answer  in  this  case — Held:  That  for  the  purpose  of 
the  hearing,  such  demurrer  admitted  as  true  the  material  allega- 
tions of  fact  contained  in  the  answer,  upon  which  admitted  facts 
the  court  must  apply  the  law. 

"Where  it  is  admitted  that  an  emergency  existed,  and  that  the 
contagious  and  infectious  disease  of  small-pox  was  prevalent,  and 
vaccination  is  admitted  by  the  pleadings  to  be  the  only  safe  pre- 
ventive recognized  and  approved  by  medical  science  throughout  the 
civilized  world,  a  rule  of  the  board  of  health  and  the  board  of 
education,  excluding  all  unvaccinated  pupils  who  are  liable  to  carry 
small-pox  into  the  schools,  from  attending  the  public  schools  during 
the  prevalence  of  the  disease,  is  not  only  a  reasonable  regulation 
in  aid  of  the  public  health,  and  justified  by  a  reasonable  construc- 
tion of  Sections  9  and  24,  Chapter  45,  Sess.  Laws  1899,  but  it 
also  finds  ample  support  i<ni  the  police  power  inherent  in  the 
state.'' 

In  that  case  the  court  says,  p.  1015,  in  the  opinion,  that: 

'TJntil  it  (the  disease),  is  developed,  there  are  no  means  by 
•which  its  presence  can  be  detected.  *  ♦  *  Exposure  to  the  dis- 
ease may  come  to  the  child  without  her  knowledge  and  when  least 
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expected.  When  infected  the  child  may  communicate  the  disease 
to  hundreds  of  children  before  the  patiemt  is  aware  she  is  infected 
with  it/' 

There  is  e  statute  in  Utah  which  empowers  the  board  to  exclude 
those  from  the  schools  who  are  liable  to  convey  such  infectious 
diseases  as  small-pox  to  those  in  attendance,  but  there  does  not  ap- 
pear to  be  any  statute  requiring  vaccination  as  u  condition  of  at- 
tendance. In  the  case  of  State  v.  Zimmerman,  90  N.  W.  Sep.,  783 
(Minn.),  decided  by  the  Supreme  Court  of  Minnesota  on  June  6, 
1902,  it  was  held  that: 

"Legislative  grants  of  power  to  municipalities,  intended  to  secure 
the  preservation  of  the  public  health,  and  to  provide  for  the  en- 
forcement of  proper  and  mecessary  sanitary  regulations  to  prevent 
the  spread  of  contagious  diseases,  are,  notwithstanding  the  indi- 
vidual liberty  of  the  citizen,  is,  in  a  measure,  involved,  entitled  to 
a  broad  and  liberal  construction  by  the  courts,  in  aid  of  the  benefi- 
cial purposes  of  their  enactment. 

"2.  The  various  provisions  of  a  municipal  charter  adopted 
under  a  constitution  authorizing  cities  to  frame  their  own  charters 
as  to  subjects  properly  belonging  to  the  government  of  municipali- 
ties, have  all  the  force  and  effect  of  legislative  enactments. 

"3.  The  provisions  of  the  charter  of  the  city  of  St.  Paul,  adopted 
under  and  pursuant  to  constitutional  authority,  providing  for  a 
commissioner  of  health,  and  defining  his  duties,  held  valid,  and, 
as  respects  the  duties  there  imposed  on  such  commissioner,  self- 
executing,  requiring  no  action  on  the  part  of  the  board  of  health 
or  the  city  council  to  authorize  the  performance  of  the  same. 

"4.  A  geoieral  grant  of  power  in  broad  and  comprehensive  terms, 
to  do  all  acts  and  make  all  rules  and  regulations  deemed  necessary 
and  expedient  for  the  preservation  of  the  public  health,  vests  in  the 
authorities  to  whom  granted  power  to  enforce  in  cases  of  emer- 
gency, rendering  it  reasonably  nece?«iry  ini  the  interests  of  the  pub- 
lic health  ajnd  for  the  prevention  of  the  spread  of  small  pox,  a  regu- 
lation requiring  children  to  be  vaccinated  as  a  condition  to  their 
admission  to  the  public  schools. 

"5.  Such  a  regulation  made  by  the  commissioner  of  health  of 
the  city  of  St.  Paul,  held  valid  and  enforcible." 

In  the  opinion  the  court  said : 

"The  question  whether  the  public  authorities  may  require  the 
vaccination  of  children  as  a  condition  precedent  to  their  right  to 
attend  public  schools,  has  been  much  discussed  by  the  courts.    The 


NISI  PRIUS  REPORTS— NEW  SERIES.  617 

1908-4.  ]  Carr  v.  Board  of  Education  of  Columbus. 

authorities  are  not  uniform  on  the  subject.  By  some  courts  it  is 
held  that  the  power  exists  and  may  be  exercised  without  regard  to 
the  existence  of  an  emergency  occasioned  by  an  epidemic  of  small- 
pox ;  other  authorities  limit  the  right  to  exercise  the  power,  whether 
expressly  conferred  by  legislative  enactment  or  not,  to  the  presence 
of  am  epidemic  and  when  there  is  imminent  danger  of  the  disease 
spreading  among  the  people  of  the  community ;  and  by  still  other 
courts  that,  even  without  legislative  authority,  health  officers  pos-  . 
sess  the  power  to  impose  such  conditions  and  may  enforce  them  in 
cases  of  emergency  amounting  to  ^n  overruling  necessity.*  ♦  ♦  ♦ 
But  whatever  may  be  the  correct  rule  to  apply  to  controversies  of 
this  kind,  if  the  power  may  be  exercised  under  any  circumstances 
where  legislative  authority  has  been  granted,  it  should  be  where, 
as  in  the  case  at  bar,  there  is  an  epidemic  of  small-pox  and  immi- 
nent danger  of  its  spreading.  The  courts  are  not  concerned  with 
the  question  of  the  efficacy  of  this  treatment,  nor  with  the  con- 
siderations relative  to  its  necessity  and  propriety  as  a  police  regu- 
lation, except,  perhaps,  in  those  cases  where  the  abuse  of  power  is 
pleaded  and  shown.  The  treatment  may  be,  as  claimed  by  some,  a 
gross  interference  with  individual  liberty,  or  as  claimed  by  others, 
a  certain  preventive  of  a  much  dreaded  disease,  and  the  spread  of 
the  same,  and  therefore  a  great  public  benefactor.  We  are  not  to 
be  understood  as  expressing  am  opinion  upon  the  merits  of  the 
treatment.*' 

The  court  then  quotes  the  decision  of  the  Indiana  Supreme  Court 
in  Blue  v.  Beach,  supra,  that  the  question  is  one  for  the  Legislature 
and  boards  of  health,  and  not  for  the  courts. 

The  state  of  Minnesota  has  a  compulsory  education  law  like 
Ohio,  and  the  court  says  with  referemce  to  that,  page  786 : 

^It  is  very  true  that  the  statutes  of  our  state  provide  that  admis- 
sion to  the  public  schools  shall  be  free  to  all  persons  of  a  defined 
age  and  residence,  and  that  every  parent  having  control  of  any 
child  of  school  age  is  expressly  required  to  send  such  child  to 
school.  *  *  *  But  all  these  statutory  provisions  must  be  con- 
strued in  connectiom  with  and  subordinate  to  the  statutes  on  the 
subject  of  the  preservation  of  the  public  health  and  the  prevention 
of  the  spread  of  contagious  diseases." 

Pennsylvania  has  a  compulsory  education  law.  In  Common' 
wealth  V.  Smith,  9  Pa.  Dist.  Rep.,  625,  it  was  held  that  where  a 
child  was  excluded  from  school  for  failure  to  comply  with  an  order 
for  vaccination,  and  the  parent  was  prosecuted,  that  it  was  a  com- 
plete defense  and  that  the  parent  complies  with  the  requirement 
when  he  has  sent  his  child  to  school  from  which  he  is  excluded. 
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The  Supreme  Court  of  Indiana  reaffirms  its  decision  in  State  t. 
Beil,  60  N.  E.  Bep.,  672  (157  Ind.,  25).  ( 

As  a  result  of  my  investigation  of  this  subject,  I  found  no  case 
in  which  a  court  denied  the  power  of  a  board  of  health  or  board  of 
education,  in  the  presence  of  an  epidemic  of  small-pox,  or  when 
such  an  epidemic  was  imminent,  to  require  vaccination  as  a  con- 
dition of  admission  to  the  schools.  While  State  v.  Burdge,  supra, 
does  not  make  amy  reservation  in  its  decision,  yet  the  facts  show 
that  small-pox  was  not  prevalent,  and  that  only  one  case  existed 
in  the  city,  and  that  was  quarantined. 

The  Illinois  court  expressly  recognizes  that  such  a  power  might 
be  exercised  if  the  facts  of  the  case  had  been  sufficient  to  warrant 
it,  and  in  the  Michigan  case  the  court  expressly  says  that  tinder 
such  a  condition  as  is  disclosed  by  the  answer  in  the  case  at  bar 
the  decision  waald  have  been  the  other  way. 

I  have  also  reached  the  conclusion,  as  stated,  that  it  is  very  doubt- 
ful whether  the  Legislature  has  conferred  upon  health  boards  the 
power  to  issue  such  an  order  as  the  board  of  health  of  this  city 
issued  to  the  board  of  education. 

I  do  not  find  it  necessary,  however,  to  decide  that  questioot,  as, 
in  my  opinion,  the  board  of  education  have  authority  under  the 
general  law  to  which  I  have  referred.  Section  3986,  Revised  Stat- 
utes, to  issue  and  enforce  the  order  in  question  in  this  case.  It 
might  be  suggested  that  the  order  is  not  the  order  of  the  board  of 
education,  but  only  the  order  of  the  board  of  health,  but  the  statute 
does  not  apparently  empower  boards  of  health  to  issue  such  orders 
to  boards  of  education,  but  reposes  this  power  as  to  vaccination  in 
the  board  of  education,  and  upon  the  averments  of  the  answer  it 
appears  that  the  board  of  education  did  not  simply,  without  con- 
sideration and  recognizing  the  authority  of  the  board  of  health, 
proceed  to  carry  out  the  order,  but  that  it  considered  the  matter 
and  made  the  order  its  own.  The  answer  states  that  the  committee 
on  hygiene  of  the  board  of  education  passed  and  adopted,  accord- 
ing to  law,  and  placed  upon  its  records,  a  resolution  that  it  was  the 
sense  of  that  committee  that  the  order  of  the  superintendent  of 
health  should  be  strictly  complied  with.  It  is  further  averred  that 
thereafter   the  superintendent  of  public  schools,  under  the  order 
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and  direction!  of  the  board  of  education,  issued  this  orier  to  the 
principals  of  the  schools.  This,  it  seems  to  me,  shows  that  the 
board  considered  the  advisability  of  enforcing  this  order,  and  that 
it  is,  in  effect,  the  order  of  the  board  of  education.. 

Now,  Section  3986,  Revised  Statutes,  expressly  confers  upon 
boards  of  education  the  power  to  make  and  enforce  rules  and  regu- 
lations to  secure  vaccination  amd  to  prevent  the  spread  of  smtill-pox 
among  the  pupils  attending  or  eligible  to  attend  the  public  schools, 
as,  in  its  opinion,  the  safety  of  the  public  may  require.  Here  is 
an  express  grant  of  power  over  the  subject  of  vaccination,  and  they 
are  to  make  and  enforce  rules  to  secure  vaccinatiosL  What  more 
reasonable  rule  could  they  make  and  enforce  to  secure  vaccination 
than  that  they  have  made?  It  would  hardly  be  claimed  that  they 
could  resort  to  physical  force  to  compel  pupils  to  submit  fo  vaccina- 
tion, nor  would  it  be  reasonable  to  apply  any  sort  of  corporal  pun- 
ishment to  secure  that  end. 

That  the  Legislature  did  not  measi  to  clothe  boards  of  education 
with  power  to  merely  furnish  means  to  secure  vaccination  is  clear 
from  the  last  clause  of  Section  3986,  Revised  Statutes,  which  is: 

"And  the  boards  of  health  and  councils  of  municipal  corpora- 
tions and  the  trustees  of  townships,  shall,  on  application  of  the 
board  of  education  of  the  district,  provide  at  the  public  expense, 
without  delay,  the  means  of  vaccination  to  such  pupils  as  are  not 
provided  therewith  by  their  parents  or  guardians.** 

Clearly,  therefore,  a  board  of  education  is  clothed  with  power 
beyond  that  of  merely  furnishing  means  of  vaccination,  for  the 
section  provides  that  ^at  shall  be  furnished  by  the  board  of  health 
and  councils  on  the  application  of  the  board  of  education. 

The  Legislature  has,  by  the  passage  of  this  act,  recognized  the 
efficacy  of  vaccination  as  a  preventive  of  the  spread  of  small-pox, 
and  the  only  question  which  is  left  for  the  courts  is  as  to  the  rea- 
sonableness of  the  regulation  of  the  boards  to  secure  the  vacdna- 
tioc  of  pupils  attending  the  public  schools.  If  the  rule  or  regulation 
is  to  be  something  other  than  merely  furnishing  the  means  of 
vaccination  which  is  to  be  furnished  by  others,  then  I  do  not  see 
any  escape  from  the  conclusion  that  about  the  only  rule  within 
reason  which  the  board  could  make  and  enforce  to  secure  vaccina- 
tion, is  the  one  they  have  made. 
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Now,  it  does  not  follow  by  any  means  that  the  board  of  educa- 
tion, except  when  small-pox  is  prevalent  and  in  case  of  an  emer- 
gency, may  require  vaccination  as  a  condition  of  admission  to  the 
public  schools.  The  board  is  only  clothed  with  power  to  make 
rules  to  prevent  the  spread  of  small-pox.  A  reasonable  construction 
of  the  law  would  seem  to  be  that  if  there  is  no  small-pox  existing  in 
the  community,  there  would  be  no  reason  to  take  steps  to  prevent 
its  spread.  The  courts  do  not  recognize  the  right  of  such  boards 
to  make  this  requirement  except  when  the  public  necessity  demands 
it,  during  the  prevalence  of  the  disease  of  smaU-pox. 

The  answer  states  a  general  rule  or  regulation  of  the  board  of 
education  upon  the  subject  of  vaccination.  Whether  that  rule  was 
made  during  the  prevalence  of  smali-pox  is  not  alleged.  The  order 
in  this  case  does  not,  it  is  true,  limit  its  operation  within  any 
particular  period  of  time.  It  cam  not  be  reasonably  construed,  how- 
ever, as  an  order  which  is  to  exclude  the  daughter  of  the  relator 
permanently  from  the  schools.  Such  an  order  would  be  doubtless 
held  to  be  unreasonable  and  beyond  the  power  of  the  board. 

In  the  case  of  lUue  v.  Beach,  56  N.  E.  Rep.,  89,  96  (one  of  the 
strongest  cases  to  support  the  contention  of  the  board,  the  Indiana 
case),  the  order  was  without  any  limitations  as  to  time,  as  in  this 
case,  but  the  Supreme  Court  of  Indiana  said: 

"Appellant  contends  that  under  the  order  of  the  local  board  his 
son  was  to  be  permanently  expelled  from  the  public  schools  of  the 
city  of  Terre  Haute  unless  he  submitted  to  vaccination.  No  such 
unreasonable  interpret-ation  cafn-  be  placed  upon  the  rule  or  order  in 
question.  The  order  was  the  offspring,  as  we  have  seen,  of  an 
emergency  arising  from  a  reasonable  apprehension  upon  the  board^s 
part  that  small-pox  would  become  epidemic  or  prevalent  in  the 
city  of  Terre  Haute.  The  rule  or  order  could  not  be  construed  as 
having  any  force  or  effect  beyond  the  existence  of  that  emergency; 
and  Kleo  Blue,  by  virtue  of  its  operation,  could  only  be  excluded 
from  scliool  upon  his  refusal  to  be  vaccinated  until  after  the  danger 
of  the  epidemic  of  small-pox  had  disappeared.^' 

A  very  full  discussion  of  this  whole  subject  of  compulsory  vac- 
cination will  be  found  m  Law  Notes  of  March,  1901,  at  page  224, 
in  which  the  author  reviews  all  of  the  decisions  prior  to  that  date, 
and  deduces  the  conclusion  that : 
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"It  is  now  settled  almost  unanimously  that  in  the  exercise  of 
police  power  inherent  in  the  state,  the  Legislature  may  confer  au- 
thority upon  administrative  boards  of  the  nature  of  boards  of 
health,  etc.,  to  adopt  rules,  by-laws  and  regulations  reasonably 
adapted  to  earry  out  the  purpose  and  object  for  which  they  are 
created,  and  that  such  boards  may  make  reasonable  requirements 
respecting  vaccination.'^ 

For  the  reasons  stated,  I  am  of  opinion  that  the  answer  of  the 
defendant  contains  averments  which  are  sufficient  answer  to  the 
petition,  and  the  demurrer  is  overruled. 

M.  B.  Eamhwrt,  for  plaintifE. 

ff.  D.  Jones,  for  defendant. 
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Abntting  Owner — 

His  rights  in  the  street;  tele- 
phone poles  in  sidewalk.    81. 

Charged  with  notice  of  proposed 
street  improvement,  when;  tacit 
consent  to  improvement.    420. 

Consent  of,  necessary  to  the  lay- 
ing of  pipes  under  the  sidewalk. 
289. 

Action- 
Is  pending  within  the  meaning 
of  Section  6351,  when.    454. 

Administrator — 

Of  deceased  guardian  should  41e 
account  at  once.     7. 

Appointment  of,  for  estate  of 
deceased  partner  after  expiration 
of  thirty  days.    287. 

May  avoid  a  contract  made  by 
the  decedent,  where  it  is  depend- 
ent upon  the  continued  success  of 
a  business,  or  time  of  its  comple- 
tion is  indefinite.    413. 

Adverse  Possession— 

When  the  statute  begins  to  run. 
337. 

Advertisement — 

For  sale  of  county  bonds;  bonds 
is&ued  in  a  different  denomination 
from  that  advertised;  advertise- 
ment failed  to  mention  statute  au- 
thorizing the  issue.     517. 

Tabular  matter;  method  of 
measurement.     89. 

Affidavit- 
Charging  violation  of  a  statute 
as  an  individual  is  good,  notwith- 
standing the  accused  may  have 
acted  as  the  agent  of  another.  133. 
Under  Sections  4364-20  and  6933, 
in  form  given  in  the  opinion,  ap- 
proved.   405. 

Sufficient  in  misdemeanor  cases; 
information  not  necessary.    405. 


Charging  offense  under  the  Beal 
Law  sufficient,  when.    323. 

Agent — 

Railway  company  not  bound  by 
erroneous  information  given  by 
one  of  its  agents  as  to  freight 
rates  found  in  its  published  sched- 
ules.   242. 

Question  of,  immaterial  in  ac- 
tion to  enforce  an  illegal  contract. 
86. 

Agricultural  Societies- 
County  aid  to;  Section  3697  as 
it  originally  stood  and  as  amend- 
ed;    original    act    constitutional. 
367. 

Ancestral  Property— 

Which  suffers  transmutation 
from  realty  to  personalty  and  back 
to  realty  loses  its  ancestral  char- 
acter.    154. 

Annexation  Proceedings — 

When  perfected;  ratification  of; 
apportionment  of  existing  indebt- 
edness.   65. 

Anti-Trust  Statutes- 
Doubtful  whether  a  combination 
of   proprietors    or   employers   for 
the  maintenance  of  prices  comes 
within.    423. 

Appeal- 
By  one  acting  in  two  capacities; 
notice  of  intention;  appeal  bond; 
Section  6408  construed.    9. 

Apportionment  Committee- 
Action  of,  under  the  two  mile 
road  improvement  act.    54. 

Appropriation— 

Of  more  than  sixty  feet  for  road 
purposes;  injunction;  reassess- 
ment of  damages;  reapportion- 
ment of  expenses.    249. 
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Arbitration- 
Agreement  to  submit  contro- 
versy to;  at  common  law;  revok- 
able,  when;  statutory  awards  un- 
der Section  5611;  award  in  excess 
of  agreement  not  enforceable; 
award  can  not  be  dissected.  305. 
Jurisdiction  of  the  court  not 
ousted  by  an  agreement  to  arbi- 
trate; efforts  to  arbitrate  did  not 
go  far  enough  to  be  eftectiye.    577. 

Arreet  of  Judgment- 
Motion  for,  under  the  Beal  Law 
must    precede    the    rendering    of 
judgment.    323. 

Assessment— 

For  improvement  of  street  on 
canal  land.    93. 

For  sewer  where  the  property 
is  provided  with  local  drainage. 
235. 

Action  to  enjoin  collection  of, 
for  street  improvement,  on  the 
ground  that  the  improvement  was 
defectively  constructed;  burden  on 
the  municipality  to  show  that  de- 
fects appeared  at  such  a  time  as 
to  bar  the  action.    600. 

Three  methods  of  levying;  the 
method  first  adopted  should  be  fol- 
lowed to  the  end.     61. 

Relief  from,  can  not  be  granted 
where  bonds  were  sold  under  faith 
of  a  law  wbich  was  at  the  time 
held  to  be  constitutional.      201. 

Estoppel  against  complaint  that 
the  improvement  was  not  made  in 
accordance  with  the  specifications. 
201. 

An  action  for  the  reduction  of, 
for  excess  over  benefits  must  be 
brought  within  four  years.    201. 

One  who  signs  for  an  improve- 
ment, agreeing  that  corner  or 
lengthwise  lots  shall  be  assessed 
for  full  number  of  abutting  feet, 
estopped  from  claiming  that  as- 
sessment exceeds  benefits.    355. 

Assignment — 

An  assignee  of  fees  as  collateral 
for  a  pre-existing  debt  not  entitled 
to  protection  as  against  a  subse- 
quent assignment  in  the  nature  of 
a  bona  fide  purchase  for  full  value. 
477. 


As  between  two  assignments  of 
fees  by  a  public  officer,  the  one 
made  subsequent  to  the  allowance 
of  the  fees  will  prevalL     477. 

Execution  of  a  deed  of,  does  not 
defeat  a  subsequent  suit  for  a  re- 
ceiver which  was  filed  before  the 
deed  was  filed.    454. 

Attorneys — 

True  test  as  to  fees  earned  by. 
277. 

Recovery  of  fees  by,  for  persuad- 
ing council  to  grant  franchise    17. 

Bastardy- 
Security  for  costs  may  be  re- 
quired where  the  defendant  is  a 
non-resident.    194. 
Beal  Law — 

Mode  of  contesting  an  election 
under.    65. 

Jurisdiction  of  probate  court 
and  of  mayor  under;  "merits  of 
proceedings"  as  to  which  probate 
court  has  final  jurisdiction;  de- 
claring of  act  unconstitutional; 
penalties  under,  not  excessive; 
trial  of  accused;  mayor  may  try 
or  bind  over;  accused  not  entitled 
to  a  jury.     309. 

Presumption  as  to  ofTense  being 
the  first;  keeping  place  includes 
selling;  affidavits  charging  ofTense 
sufficient,  when;  motions  for  new 
trial  end  in  arrest  of  judgment; 
bill  of  exceptions.    323. 

Resolution  of  council  need  not 
be  read  on  three  different  days. 
336. 

Corporations  liable  to  punish- 
ment for  liquor  selling  contrary 
to  law.    333. 

Benefit  Associations — 

Funeral  benefits;  widow  entitled 
to,  when;  dues  paid  in  lump  sums; 
by-law  against  payment  of  bene- 
fits during  last  illness  to  one  in 
arrears  when  illness  began  not 
unreasonable.    445. 

Bill  of  Exceptions- 
After  the  rendition  of  judgment 
a  mayor  is  without  power  to  fix 
time   for   allowing   and   signing. 
323. 
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Bonds- 
Issued  by  county  commissioners 
In  a  different  denomination  from 
that  advertised  not  invalid,  when; 
statute  authorizing  issue  not  men- 
tioned in  the  advertisement.    517. 

Board  of  Education 

Powers  of.  with  reference  to  re- 
quiring vaccination  as  a  condition 
of  admission  to  the  public  schools; 
conditions  justifying  such  a  re- 
quirement; limitations  as  to  time 
of  education.    602. 

Board  of  Health- 
Powers   of,    with   reference   to 
vaccination  of  pupils  in  the  pub- 
lic schools.    602. 

Bnilding  A£80ciationi»— 

Paid  up  certificate  holder  sub- 
ject to  all  the  liabilities  of  mem- 
bership.   175. 

Satisfying  of  applications  for 
withdrawal  out  of  order  not  ultra 
virea,  when.     253. 

Fraud  In  securing  withdrawal 
out  of  order.    253. 

Loan  procured  from  withdraw- 
ing member  with  which  to  satisfy 
warrant  of  said  member.  253. 
Bnrden  of  Proof- 
is  on  the  municipality  to  show 
the  time  defects  In  a  street  im- 
provement became  apparent.  In  a 
suit  contesting  the  assessment  on 
the  ground  that.    600. 

Bnmfl  Law- 
Section  2702,  relating  to  the  ex- 
penditure of  public  moneys  aris- 
ing from  general  revenues,  has  no 
application  to  moneys  arising 
from  special  assessments.     420. 

Unconstitutional  features  of; 
not  a  barrier  to  the  execution  of 
a  public  contract  when  public  ne- 
cessity requires  its  execution.  469. 
Not  applicable  in  the  case  of  the 
appointment  of  a  collector  of  for- 
feited and  delinquent  taxes.    565. 

By-Law— 

Of  mutual  benefit  society 
against  payment  of  benefits  dur- 
ing last  illness  to  one  in  arrears 


when  illness  began  not  unreason- 
able.   445. 

Canal- 
Land  belonging  to,  conveyed  for 
street  purposes.    93. 

Capacity  to  Sue— 

Want  of  a  special  ground  for  de- 
murrer and  should  be  specially  as- 
signed.   157. 

Carrier- 
Freight  rates;  published  sched- 
ules; company  not  bound  by  er- 
roneous information  given  by  Its 
agent;  must  collect  the  schedule 
rate.    242. 

Charge  of  Court— 

An  instruction  as  to  an  abstract 
proposition  of  law  not  in  the  case 
not  prejudicial.    112. 

Comment  on  weight  of  or  inti- 
mation of  concealment  erroneous. 
17. 

Cily  Decennial  Board  of  Bevi- 
sion— 

statutes  creating,  held  to  be 
valid.    77. 

Classification- 

The  provision  of  Section  216  of 
the  new  municipal  code  conBtrued 
not  to  be  a.    157. 

Of  interurban  railways.    218. 

Collector— 

Of  forfeited  and  delinquent 
taxes  by  contract  not  an  ofllcer. 
565. 

Combinations— 

Of  employers  to  enhance  prices 
contrary  to  public  policy;  rights 
of  a  member  as  against  the  organi- 
zation.   423. 

Commission — 

The  Cleveland  Market  House 
Commission  a  valid  body  under 
the  new  municipal  code.    157. 

Condemnation—^ 

Proceedings  in,  abandoned  after 
verdict;    statutory  provisions  for 
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fees  to  attorney  of  land  owner  In- 
valid.   277. 

When  completed  for  a  crossing 
of  an  interurban  line  oyer  a  steam 
road,  injunction  against  the  cross- 
ing will  not  lie.    296. 

Ayailable  by  a  railway  having 
both  termini  in  the  same  city. 
801. 

When  necessity  for,  by  a  rail- 
way arises;  failure  to  agree; 
school  property  not  exempt  from; 
effect  .of  the  leasing  of  the  line 
before  it  is  built.    801. 

Where  property  is  owned  by 
several  persons  Jointly  there 
should  be  an  effort  to  agree  with 
each  owner,  unless  he  is  a  non- 
resident.   310. 

Conditional  Sales^ 

Contracts  for;  vendor  can  not 
have  a  lien  on  his  own  property. 
429. 

Lien  acquired  by  vendor  there- 
under; Section  4155-3  does  not  pre- 
vent equitable  foreclosure.    506. 

A  chattel  mortgage  executed  in 
the  usual  form  does  not,  standing 
alone,  constitute  evidence  that  ti- 
tle was  reserved  in  vendor.     509. 

Constable — 

Return  of  service  by,  may  be 
impeached,  when;  clear  and  con- 
vincing proof  necessary  to  im- 
peach.   559. 

Constitutional  Law — 

Part  of  Sections  31  and  137  of 
the  new  municipal  code  invalid. 
25. 

Section  6960  for  the  protection 
of  wild  bird  does  not  interfere 
with  property  rights.    133. 

An  act  not  Invalidated  by  rea- 
son of  the  fact  that  it  continue 
persons  in  office  who  were  ap- 
pointed under  a  previous  act 
which  may  have  been  unconstitu- 
tional.   157. 

Section  216  of  the  new  municipal 
code  held  valid,  notwithstanding 
it  continues  a  market  house  com- 
mission previously  provided  spe- 
cially for  Cleveland,  and  notwith- 
standing it  perpetuates  a  status 
created  under  a  previous  statute 


of  doubtful  constitutionality.    157 

Created  by  an  invalid  act  may 
be  perpetuated  by  ono  that  is  con- 
stitutional.   157. 

Sections  6434  and  6435,  provide 
Ing  for  fees  to  attorney  of  land 
owner  in  condemnation  proceed- 
ings abandoned  after  verdict  are 
unconstitutional.    277. 

Section  3697,  relating  to  county 
aid  to  agricultural  societies,  a 
valid  act  as  it  originally  stood, 
and  the  amendment  which  may  be 
invalid  is  separable.    367. 

Amendment  to  Section  1104  pro- 
viding for  the  collection  of  for- 
feited and  delinquent  taxes  by 
contract,  is  constitutional.    565. 

Any  doubt  as  to  the  validity  of 
a  law  should  be  resolved  in  favor 
of  the  law.    565. 

Consent — 

Tacit  consent  by  an  abutting 
property  owner  to  improvement  of 
street     420. 

Contract — 

Construction  of,  granting  use  of 
ground  for  university  purposes. 
105. 

Must  carry  out  to  the  fullest  ex- 
tent the  intention  of  the  contract- 
ing parties.    105. 

Words  of,  must  be  construed  in 
accordance  with  their  ordinary 
meaning  as  applied  to  the  subject 
matter  in  hand.    105. 

Character  of  the  marriage  con- 
tract.   169. 

To  impose  a  fraud  upon  the  pub- 
lic not  enforceable  as  between  the 
parties.     86. 

Made  by  a  decedent  may  be 
terminated  by  its  administrator, 
where  uncertain  or  indefinite  as 
to  its  time  of  performance.     413. 

Made  with  a  decedent  may  be 
terminated  by  his  administrator 
where  dependent  upon  the  con- 
tinued success  of  a  business.    413. 

Rights  of  party  to,  against  the 
other  parties  to  where  the  contract 
is  malum  prohibitum.    423. 

By  a  railway  company  for  the 
permanent  use  of  the  track  of  on- 
other  company  construed  as  to  •  he 
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Tight  to  use  new  industrial  spur- 
tracks.    577. 

Construction  of,  by  predecessors 
and  assigns.    677. 

Between  county  treasurer  and 
collector  of  forfeited  and  delin- 
quent taxes;  scope  of;  may  extend 
beyond  the  term  of  the  treasurer. 
565. 

Corporfktion — 

Antagonistic  interest  of  officer 
of.    20. 

Discriminated  against  In  Sec- 
tions 6434  and  6435,  R.  S.    277. 

Punishable  for  the  unlawful  sale 
of  intoxicating  liquor.     333. 

Liable  to  Indictment  in  Ohio  for 
those  offenses  where  the  requisite 
intention  is  an  intention  to  do  the 
prohibited  act.    333. 

Dissolution  of;  petitioners  and 
corporation  in  eftect  parties; 
rights  of  creditors,  preferred  and 
general;  service;  motion  to  dis* 
miss  the  proceedings.    461. 

Costs- 
Security  for;   Sections  4340(1) 

and  4340(2)  construed.    63. 
Security  for,  may  be  required 

in  a  bastardy   proceeding  where 

the  defendant  is  a  non-resident. 

194. 
Mileage  of  witness  who  resides 

beyond  the  adjoining  county  and 

appears  voluntarily.     353. 

Council— 

Resolution  prohibiting  the  sale 
of  liquor  under  the  Beal  Law  need 
not  be  read  on  three  different 
days.    336. 

County  Commissioners- 
Action  of,  under  the  two  mile 
road  improvement  act.     54.     ' 

Publication  of  annual  reports. 
89. 

May  contract  with  railway  com- 
panies for  the  building  of  bridges 
over  crossings  at  grade,  without 
reference  to  the  emergency  bridge 
fund  of  the  Burns  Law.    517. 

Questions  as  to  the  validity  of 
bonds  issued  by,  for  the  purpose 
of  abolishing  railroad  crossings  at 
grade.    517. 


County  Treasurer- 
May  enter  into  a  contract  ex- 
tending beyond  his  term  for  the 
collection  of  forfeited  and  delin* 
quent  taxes.    565. 

Court  of  Insolvency— 

Jurisdiction  of;  classes  of  cases 
which  may  be  transferred  to,  from 
the  probate  court.    260. 

Criminal  Law — 

Corporation  liable  to  indictment, 
when.    333. 

Damages- 
May  be  demanded  by  abutting 
owner  for  erection    of   telephone 
pole  in  sidewalk.    81. 

For  land  taken  for  road  pur- 
poses.   249. 

Where  the  remedy  of,  would  be 
inadequate  to  prevent  unjust  dis- 
crimination by  a  railroad,  resort 
may  be  had  to  a  court  of  equity. 
385. 

Recoverable  from  change  of 
grade  of  street  in  abolishing  rail- 
road crossings  at  grade.    493. 

Debentures- 
Purchase  of,  as  a  part  consid- 
eration for  a  loan  Is  against  pub- 
lic policy.    149. 

Dentists- 
One  qualified  to  receive  a  cer- 
tificate under  the  repealed  law  who 
made  no  application  has  no  vested 
right  to  a  certificate  under  the  old 
law  at  this  time.    449. 

Depositions — 

The  taking  of  depositions;  no- 
tice to  witness  and  verification  of 
return;  witness  an  opposite  party; 
contempt;  demand  for  fees.    57. 

Depositor — 

In  building  association  who  was 
paid  out  of  order  not  chargeable 
with  constructive  knowledge  that 
such  was  the  fact,  when.    253. 

Descent — 

Of  ancestral  property  which  has 
passed  from  realty  to  personalty 
and  back  to  realty.    154. 
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Devise— 

Of  real  estate  generally  with 
limitation  over  void.    592. 

Dissolution— 

Of  a  corporation  for  profit;  ob- 
ject of  the  statute  is  to  wind  up 
Its  affairs  by  means  of  a  receiver- 
ship; "persons  interested"  means 
creditors  and  others;  persons 
holding  incumbrances  may  set  up 
their  claims;  service  upon  direct- 
ors sufficient.    461. 

Distribution— 

Of  a  fund  arising  from  the  sale 
of  land  mortgaged  by  wife  after 
her  husband's  death.    97. 

Divorce — 

A  void  decree  for,  may  be  re- 
opened after  remarriage.     169. 

Domicile- 
In  divorce  want  of,  renders  de- 
cree void.     169. 

Dower — 

Payable  to  a  widow  partakes  in 
interest  earned  by  the  fund  while 
in  the  hands  of  the  administrator. 
167. 

Election- 
Mode  of  contesting  under  the 
Beal  Law.    65. 

Eminent  Domain — 

Continuing  power  of.  in  the 
Trustees  of  the  Cincinnati  South- 
em  Railway.    361. 

Employer  and  Employe— 

A  combination  of  employers  to 
enhance  prices  not  saved  by  the 
fact  that  they  may  themselves  do 
the  same  work  as  employes.    423. 

Entries- 
Should  be  filed  when  approved. 
225. 

Equitable  Title- 
Can  not  be  availed  of  defensely 
in    forcible    entry    and    detainer 
proceedings,  unless.     177. 

Equity- 
Will  interfere  by  injunction  to 


compel  railways  to  render  equal 
service  to  all.    385. 

Court  of,  has  no  right  to  change 
statutory  rights  acquired  under  a 
lien  growing  out  of  a  conditional 
sale  of  personal  property.    429. 

Estoppel— 

Against  complaint  that  a  street 
improvement  was  not  in  accord- 
ance with  the  specifications.    201. 

Against  one  claiming  that  street 
assessment  exceeds  benefits.    355. 

Evidence- 
Comment    on    weight    of,    in 
charge  to  Jury.    17. 

Of  custom,  which  would  contra- 
dict written  contract,  inadmissible. 
63. 

Necessary  to  admit  to  probate  a 
lost  or  spoliated  will.    552. 

"PaciHty"— 

A  connection  between  a  private 
track  and  a  railway  is  within  the 
meaning  of  the  statute.    385. 


To  counsel  for  an  authorized 
service  for  an  administrator  which 
added  to  the  trust  fund.     197. 

Unearned  fees  can  not  be  as- 
signed by  a  public  of&cer;  as  be- 
tween two  assignments  of  the 
same  fees,  the  one  made  subse- 
quent to  the  allowance  will  pre- 
vail.   477. 

Forcible  Entry  and  Detainer — 

Equitable  title  can  not  be 
availed  of  defensely,  unless.    177. 

Franchise — 

Recovery  for  services  in  procur- 
ing.   17. 

The  attempt  to  re-grant  in  Sec- 
tion 31,  new  municipal  code.  Is 
invalid.    25. 

For  a  plank  or  toll  road  dates 
from  the  issuance  of  the  permit 
by  the  commissioners.    143. 

Interference  with  belonging  to 
a  steam  railroad,  by  an  interurban 
crossing.    296. 

Gambling- 
Allegations  necessary  for  recov- 
ery of  money  lost  in.    16. 
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Game  Animals — 

Possession  and  ownership  of, 
and  of  birds  may  be  regulated: 
question  of  right  to  take.     133. 

Grade  Crossings — 

Contract  for  abolishing,  between 
county  commi&<3 loners  and  rail- 
ways; bonds  to  meet  expense  of. 
517. 

Proposition  to  issue  bonds  to 
abolish  need  not  be  submitted  to 
the  people,  when  the  county's 
share  does  not  exceed  |10,000.  517. 

Structures  over,  should  be  built 
under  Section  3337-8  to  17,  which 
is  complete  in  itself.     517. 

Of  interurban  and  steam  rail- 
ways.   218. 

Change  of  grade  of  street  in 
abolishing  grade  crossings  of  rail- 
way.   493. 

Guardian — 

Upon  decease,  administrator  of, 
should  file  account  at  once.    7. 

Homestead- 
Married  woman  not  entitled  to 
allowance  in  lieu  of,  where  living 
apart  from  her  husband,  unless  by 
his  fault    349. 

Husband  and  wife- 
Right  of  wife  when  living  apart 
to  an  allowance  in  lieu  of  home- 
stead.   349. 

Status  of,  with  reference  to  the 
marriage  contract.    169. 

Injunction- 
Section  1777  and  Section  1778 
as  modified.    25. 

Mandatory  order  against  erec- 
tion of  telephone  pole  in  sidewalk 
or  curb  line.     81. 

Is  the  proper  remedy  to  prevent 
unlawful  occupation  of  municipal 
grounds.    25. 

May  be  employed  by  the  incum- 
bent of  a  public  oflBce  to  protect 
his  possession  against  an  adverse 
claimant,  until.    157. 

Against  the  issuing  of  bonds  by 
a  municipality  for  the  erection  of 
an  electric  light  plant.     205. 

Against  an  unlawful  appropria- 
tion of  land;  to  what  extent 
granted.    249. 


Can  not  be  maintained  against 
the  crossing  of  a  steam  road  by 
an  interurban  line  after  condem- 
nation proceedings  on  grounds  of. 
296. 

Words  in  a  trade-mark  the  use 
of  which  may  be  enjoined.     346. 

Violation  of.  by  strikers;  penal- 
ties imposed.    377. 

Will  lie  to  prevent  unjust  dis- 
crimination by  a  railroad,  when. 
385. 

Will  lie  to  prevent  an  illegal  or- 
ganization of  employers  from  sus- 
pending one  of  its  members.    423. 

Will  not  lie  against  execution  of 
a  contract  for  building  a  system  of 
sewers  where  the  public  health  is 
involved.     469. 

Will  not  lie  to  restrain  a  public 
work  of  such  importance  as  a 
change  of  street  and  railway  cross- 
ings at  grade,  where  the  mode  of 
compensation  to  abutting  property 
owner  is  alone  involved.     493. 

Insurance,  Accident — 

Nature  of;  policy  subject  to  the 
provisions  of  Section  3626  as  to 
incontestability,  except  for  fraud, 
after  three  years.    217. 

Insurance,  Life- 
circumstances    under   which   a 
policy  was  held  to  have  lapsed  to 
the  insured.     4. 

Interest- 
After  maturity  of  4  per  cent, 
note  and  after  judgment  thereon. 
259. 

Interstate  Commerce  Act— 

Railway  bound  by  its  schedules 
published  under,  notwithstanding 
a  different  rate  is  given  by  an 
agent.    242. 

Joinder— 

Of  counts  in  liquor  selling  cases. 
405. 

Judgment— 

By  confession  by  a  municipal- 
ity; on  the  pleadings;  on  statu- 
tory grounds;  personal  presence 
of  city's  legal  adviser  necessary. 
225. 
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Jndicial  Discretion— 

Where  exercised  by  the  probate 
court  In  fixing  mode  of  stringing 
telephone  wires  may  be  reviewed. 
634. 

Not  an  abuse  of,  by  the  probate 
court  to  order  wires  underground. 
534. 

Is  an  abuse  of  by  the  probate 
court  to  impose  conditions  as  to 
the  stringing  of  telephone  wires 
which  are  practically  prohibitive. 
534. 

Judicial  Sales — 

Necessary  parties  to  suit  to  sell 
lands  of  decedent  to  pay  debts. 
209. 

Statutes  relating  to  sale  of  real 
estate  of  decedents  must  be  strict- 
ly construed.     209. 

Issue  of  municipal  bonds  does 
not  remove  the  bar  of  the  previous 
determination.     205. 

Jurisdiction — 

Of  the  probate  court;  of  the 
court  of  insolvency;  exclusive  In 
former  as  to  certain  kinds  of  cases 
— ^transfer  of  cases.    260. 

Probate  court  without,  in  the 
matter  of  adjudging  fees  to  at^ 
tomeys  in  certain  condemnation 
cases.    277. 

Of  probate  court  and  of  mayor 
under  the  Beal  Law.    309. 

Of  village  mayors;  extends 
throughout  the  county,  when.    405. 

Attaches  with  the  filing  of  the 
suit.    454. 

To  appoint  a  receiver  subse- 
quent to  the  execution  of  an  un- 
filed deed  of  assignment.    454. 

Of  reviewing  court  over  order 
of  probate  court  with  reference 
to  mode  of  stringing  telephone 
wires.     534. 

Jury- 
Section  6434  rendered  invalid  by 

denial  of  right  of  trial  by.     277. 
Accused  not  entitled  to  trial  by, 

under  the  Beal  Law.    309. 

Justice  of  the  Peace — 

Review  of  adjudication  by;  Jur- 
isdiction of.    177. 


Laches — 

A  tax-payer  will  be  held  gallty 
of,  who  delays  the  bringing  of  a 
suit  to  enjoin  a  public  contract  un- 
til the  general  health  is  imperiled. 
469. 

Must  be  shown  by  the  munici- 
pality to  bar  a  suit  to  enjoin  col- 
lection of  assessment  for  street 
improvement  defectively  made. 
600. 

Lease- 
Covenant  of,  for  premises  de- 
stroyed by  fire.    245. 

Surrender  of  premises  rendered 
unhabitable  by  fire;  lessee  entitled 
to  a  reasonable  time  to  remove 
therefrom.    245. 

License— 

Of  vehicles;  raising  revenue  an 
incident;  fees  prescribed;  burden 
must  be  imposed  equally  upon  all ; 
street  cars  exempt  from,  when. 
265. 

For  use  of  railroad  track;  con- 
tract for,  as  to  the  use  of  new 
Industrial  tracks  construed.     577. 

Lien— 

Of  a  vendor  under  the  condi- 
tional sales  law.     429. 

Acquired  under  a  conditional 
sales  contract  may  be  foreclosed 
under  Section  4155-8.    506. 

Lienholder— 

As  used  in  Section  6142  must  b'^ 
strictly  construed.    209. 

Life  Estate- 
May  be  alienated,  when.    433. 

Limitations  of  Actions- 

The  bar  as  to  an  action  for  re- 
duction of  street  assessment  for 
excess  over  benefits  is  four  years. 
201. 

The  determination  of  an  action 
by  a  tax-payer  to  enjoin  an  issue 
of  municipal  bonds  is  a  bar  to  a 
subsequent  action  by  another  tax- 
payer.    205. 

Statute  of  limitations  does  not 
run  against  a  public  nuisance. 
25. 
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malpractice— 

Evidence  necessary  to  establish; 
negligence  or  unskillfulness  must 
be  proved  by  experts.    195. 

Mayor— 

Of  village;  powers  and  Jurisdic- 
tion of;  extends  throughout  the 
county,  when;  practice  before, 
where  the  offense  is  quasi  crimi- 
nal; sufficiency  of  affidavit;  Join- 
der of  counts;  Jury  trial;  term  of 
sentence.    405. 


Of  witnesses  living  beyond  ad- 
Joining  county.    353. 

Mortgage — 

By  widow  does  not  cover  her 
first  year's  allowance.    87. 

Foreclosure  suit  can  not  be 
maintained  where  a  part  consider- 
ation for  the  3oan  was  the  pur- 
chase of  debentures.    149. 

Mortgage,  Chattel— 

Containing  the  usual  conditions 
of,  do  not  reserve  title  in  the 
vendor.    509. 

Hunicipal  Corporations — 

Can  confess  Judgment,  how. 
225. 

Changes  introduced  by  the  mu- 
nicipal code  with  reference  to 
street  improvements  and  damages 
from  change  of  grade.    493. 

Reasonable  time  for  meeting  the 
changed  conditions,  caused  by  the 
holding  of  the  Supreme  Court  as 
to  special  legislation.    469. 

Implied  powers  of,  will  permit 
the  carrying  forward  of  a  work 
under  a  contract  Illegal  under  the 
letter  of  the  law.  when.    469. 

May  be  authorized  by  Legisla- 
ture to  level  and  improve  streets 
without  provision  in  advance  for 
compensation  to  the  abutters.    493. 

Authorities  of,  may  fix  width  of 
sidewalks,  and  their  discretion  un- 
less unreasonably  exercised  can 
not  be  reviewed.    541. 

Negligence — 

Duty  of  railroad  company  to- 
ward children  playing  along  side 


a  track  in  an  open  railroad  yard. 
185. 

Or  unskillfulness  must  be  prov- 
ed by  experts  in  an  action  for  mal- 
practice.   185. 

What  an  answer  should  aver  in 
order  to  raise  the  issue  of  con- 
tributory negligence.    237. 

Questions  of,  where  one  was  in- 
jured in  crossing  an  electric  rail- 
way on  the  highway  in  front  of  his 
own  door.    371. 

Right  of  recovery  where  negli- 
gence on  both  sides  caused  a  col- 
lision at  a  crossing  of  an  electric 
railway  occupying  a  highway.  371. 

New  Trial- 
Mayor     without     authority    to 
grant  under  the  Beal  Law.    323. 

Next  of  Kin- 
Waive  their  exclusive  right  as 
against  surviving  partner  to  ad- 
ministration of  estate  by  neglect- 
ing to  make  application  for  ap- 
pointment within  thirty  days.  287. 

Notary— 

The  taking  of  depositions  be- 
fore; notice  to  witness;  witness 
an  opposite  party;  character  of 
proceedings  in  contempt;  verifica- 
tion of  return  of  notice.    67. 

Notice— 

Of  claim  to  title;  what  consti- 
tutes.   337. 

Abutting  property  owner  will  be 
presumed  to  have  notice  or  knowl- 
edge of  a  proposed  street  improve- 
ment.   420. 

Of  intention  to  narrow  side- 
walk; failure  to  give  does  not  en- 
title property  owner  to  an  injunc- 
tion against  carrying  out  the 
work.    541. 

Nuisance — 

Unlawful  laying  or  operation  of 
street  railway  tracks.    25. 

Office  and  Officer- 

A  collector  of  forfeited  and  de 
linquent  taxes  under  contract  is 
not  an  officer.    565. 

An  officer  must  perform  sover- 
eign functions  continuously.    565. 
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Mem'^^rs  of  a  market  house  com- 
mission are  not,  when.    157. 

Assignment  of  unearned  com- 
pensation by,  is  against  public 
policy ;  a  referee  is  a  public  officer. 
477. 

Offset— 

Of  salary  due  to  officer  of  corpo- 
ration against  assessment  due 
from  him.    20. 

Parties— 

A  Judgment  creditor  of  an  heir 
or  devisee  not  a  necessary  party 
to  a  suit  to  sell  lands  of  decedent 
to  pay  his  debts.     209. 

Necessary  in  suit  to  terminate 
a  trust  created  for  benefit  of 
widow.     433. 

In  a  proceeding  for  dissolution 
of  a  corporation  for  profit  the  peti- 
tioners and  corporation  are  in  ef- 
fect parties.     461. 

An  endorser  on  a  note,  who  pro- 
cures an  assignment  by  the  maker 
to  the  holder  of  fees  as  security, 
is  not  a  party  in  interest  in  a  suit 
involving  the  validity  of  the  as- 
signment.   477. 

Partnership- 
Rights  of  surviving  partner  as 
to  administration  of  deceased  part- 
ner's   estate   after    expiration    of 
thirty  days.    287. 

Sale  of  all  the  chattel  property 
of  a  firm  by  one  member  without 
the  knowledge  of  his  co-partner 
does  not  terminate  the  partner- 
ship, when;  is  void  only  on  suit  by 
the  non -consenting  partner.     559. 

Penalties— 

Those   prescribed   by  the   Beal 
Law  not  excessive.    309. 
Pending  Action— 

An  action  is  pending  and  juris- 
diction attaches  from  the  filing  of 
the  suit    454. 

Physical  Culture— 

A  necessary  adjunct  of  a  univer- 
sity.   105. 

Pleading- 
Necessary  allegations  for  recov- 


ery of  money  lost  in  gamblins. 
16. 

Want  of  capacity  to  sue  should 
be  specially  assigned  on  demurrer. 
157. 

The  issue  of  contributory  negli- 
gence; how  raised  by  a  defendant. 
237. 

Petition  for  recovery  of  50  per 
cent,  of  amount  paid  on  personalty 
>  retaken  by  the  vendor  is  demur- 
rable, when.    509. 

Practice- 
Before  mayons  and  magistrates 
in  quasi  criminal  cases.    405. 

i  Presumption — 

Ajs  to  offense  being  the  first  un- 
der the  Beal  Law.    323. 

Priority— 

As  between  mortgage  and  ante- 
cedent judgment,  where  void  judg- 
ment of  reversal  intervened.     13. 

Probate  Court^- 

Exclusive  jurisdiction  of;  trans- 
fer of  cases  to  the  court  of  insolv- 
ency.   260. 

Without  jurisdiction  to  adjudge 
fees  to  attorney  for  land  owner  in 
condemnation  proceedings  aban- 
doned after  verdict;  Sections  6434 
and  6435  invalid.    277. 

Jurisdiction  of,  under  the  Beal 
Law.     309. 

Discretion  of,  in  fixing  the  mode 
of  stringing  telephone  wires;  ac- 
tion of,  may  be  reviewed  but  can 
not  be  modified;  can  only  be  re- 
versed for  manifest  abuse  of  dis- 
cretion.   534. 

Promissory  Note- 
where  written  at  4  per  cent, 
that  rate  only  will  be  allowed  after 
maturity  and  after  judgment  259. 

Public  Oflace— 

The  holding  of,  is  a  constitu- 
tional right  ets  to  which  there  can 
be  no  lack  of  capacity  to  protect 
by  suit.    157. 

Public  Policy— 

With  reference  to  enforcement 
of  fraudulent  contract.    86. 
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The  loaning  of  money  where  a 
part  consideration  is  the  purchase 
of  debentures  is  against.    149. 

Agreement  between  employers 
to  enhance  prices  and  check  com- 
petition, contrary  to.    423. 

A  constitutional  and  valid  stat- 
ute can  not  be  contrary  to  public 
policy.     565. 

Compensation  paid  under  a 
valid  statute  is  not  a  diversion  of 
public  funds.    565. 

Quo  Warranto— 

Not  the  proper  remedy  to  oust 
a  company  from  occupation  of 
municipal  grounds.     25. 

Sailways — 

Duty  of,  toward  children  play- 
ing along  side  of  a  track  in  an 
open  yard.    185. 

95  O.  L.,  530,  relating  to  railway 
crossings,  does  not  apply  to  inter- 
urban  railways  organized  under 
the  street  railway  act.    218. 

Street  railway  and  interurban 
cars  are  not  subject  to  a  vehicle 
license  for  use  of  the  streets, 
when.    265. 

Crossing  of  a  steam  railroad  by 
an  interurban  line;  dangerous 
character  of;  interference  with 
franchise  of  existing  road;  injunc- 
tion.    296. 

Condemnation  by;  both  termini 
in  same  city;  when  necessity  to 
condemn  arises;  failure  to  agree; 
non-resident  joitit  owner;  school 
property  not  exempt  from;  eftect 
of  lease  of  line  before  it  is  built. 
301. 

Part  of  easement  tilled  by  ad- 
joining owner  and  title  thereto 
claimed.    337. 

Accidents  in  crossing  electric 
railways  which  occupy  highways. 
371. 

Terminals  for  the  Cincinnati 
Southern  and  their  location;  pow- 
er of  eminent  domain  in  the  Cin- 
cinnati Southern  Trustees.    361. 

lifust  furnish  equal  facilities  to 
all  patrons;  unjust  discrimina- 
tion ;  the  remedy  in  Section  3373-1 
exclusive  to  what  extent;  equity 
will  interfere  by  injunction,  when; 
remedy   in   damages   inadequate; 


private  tracks;  connection  be- 
tween and  the  railroad  a  facility. 
385. 

Change  of  grade  of  streets  in 
abolishing  dangerous  crossings. 
493. 

Contracts  with  county  commis- 
sioners for  building  bridges  to 
abolish  crossings  at  grade.    517. 

Contract  between  two  companies 
for  the  permanent  use  by  one  of 
fifteen  miles  of  the  track  of  the 
other  held  to  include  the  use  of 
new  industrial  tracks  and  sidings. 
577. 

Bailways,  Street— 

Recovery  for  services  in  influ- 
encing council  to  grant  franchise. 
17. 

Abutting  owner  can  not  object 
to  change  of  location  of  track,  in 
front  of  hia  property,  when.    541. 

Beceiver— 

Discretion  as  to  appointment  of; 
appointment  of  two  receivers  may 
be  justifiable,  but  not  good  prac- 
tice.   454. 

Referee— 

Is  a  public  officer;  can  not  as- 
sign unearned  compensation.  '  477. 

Remedy- 
Not  exclusive  which  is  named  in 
Section  6434.    277. 

Retroactive  Legislation- 
Section  31  of  the  new  municipal 
code.    25. 

Right  of  Way- 
Extent  of,  belonging  to  a  rail- 
road;   does    not    divert    innocent 
purchaser  of  title,  when.    337. 

Roads- 
Improvement  of,  under  the  two 
mile  assessment  law;  action  of  ap- 
portionment   committee    and    of 
county  commissioners.    54. 

Unlawful  appropriation  of  more 
than  a  sixty-foot  strip.    249. 

When  franchise  to  construct 
plank  road  begins  to  run;  title  to 
plank  after  franchise  expires.  143. 
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Schools- 
Requirements  of  vaccination  as 
a  condition  of  admission  to  public 
schools;  conditions  Justifying 
such  a  requirement;  limitations 
as  to  time  of  exclusion.     602. 

School  property  not  exempt 
from  appropriation  by  a  railroad 
company.    301. 

Sentence- 
Form  of»  In  case  of  conviction 
on    several    counts,    as    given   in 
opinion,  held  sufficient.    405. 

Service- 
May  be  had  upon  the  directors 
in  a  proceeding  to  dissolve  a  cor- 
poration for  profit.    461. 

Correctness  of,  by  a  constable 
may  be  impeached,  when;  convinc- 
ing proof  necessary  to  impeach. 
559. 

Sewers — 

The  exemption  from  assessment 
provided  in  Section  2380  for  prop- 
erty with  local  drainage  applies  to 
lateral  sewers.     235. 

Contracts  for  the  building  of; 
suit  by  a  tax-payer  to  enjoin;  mat- 
ters not  Jurisdictional;  publica- 
tion; filing  of  plat;  main  and  lat- 
eral sewers  combined  in  one  con- 
tract.   469. 

Sidewalk — 

Pipes  can  not  be  laid  longitudi- 
nally under,  without  consent  of 
the  abutter.    289. 

Power  of  municipal  authorities 
to  narrow;  notice  of  intention  to 
narrow;  expense  of  paving  strip 
taken  from  sidewalk  not  charge- 
able against  abutting  owner.    541. 

Slot  Machine- 
Is  a  gaming  device  within  the 
meaning  of  Section  6S33.    405. 

Statutes  Considered — 

Section  2702,  known  as  the 
Burns  Law.    420. 

The  Bruck  Law  (92  O.  L.,  page 
737).     420. 

Sections  2303  and  2304,  relating 
to  street  Improvements  applicable 


notwithstanding  special  acts.    420. 

Section  4155-2-3,  relating  to  con- 
ditional sales.    429. 

Section  2702,  known  as  the 
Burns  Law.    469. 

Section  4155-3p  relating  to  con- 
ditional sales.    506. 

Section  2824,  having  reference 
to  restoration  of  county  bridges 
does  not  apply  to  bridges  built  to 
avoid  railway  crossings  at  grade. 
517. 

Sections  3337-8  to  17,  relating  to 
grade  crossings.    617. 

Section  3461,  relating  to  the 
mode  of  stringing  telephone  wires. 
534. 

Sections  5944  and  5947,  provid- 
ing for  probate  of  lost,  destroyed 
or  spoliated  wills.    552. 

Amendment  to  Section  1104  pro- 
viding for  collection  of  forfeited 
and  delinquent  taxes  by  contract 
565. 

Section  2  of  Article  X  of  the 
Constitution,  relating  to  the  elec- 
tion of  officers.    565. 

Section  5340,  relating  to  securi- 
ty for  costs.    194. 

Section  4982,  relating  to  the  bar 
against  the  bringing  of  certain  ac- 
tions.   201. 

Section  6142,  relating  to  parties 
necessary  to  a  suit  to  sell  real 
estate  to  pay  debts  of  a  decedent. 
209. 

Sections  1038  and  2300,  relating 
to  refunders  for  taxes.    313. 

Section  3626,  as  to  the  incon- 
testability of  Insurance  policies, 
except  for  fraud,  after  three  an- 
nual premiums  have  been  received. 
217. 

95  0.  L.,  530,  authorizing  the 
common  pleas  court  to  fix  the 
mode  of  one  railway  crossing  an- 
other.   218. 

Section  2380,  exempting  from 
sewer  assessment  property  provid- 
ed with  local  drainage.    235. 

Section  4113,  relating  to  liability 
for  rent  of  premises  destroyed  by 
fire.    245. 

Sections  4863  and  4864,  relating 
to  public  highways.    249. 

Sections  9  and  10  of  the  act  of 
March  11,  1896  (92  O.  L,,  475),  re- 
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lating  to  transfer  of  oases  from 
the  probate  to  the  court  of  insolv- 
ency.    260. 

Paragraph  9  of  Section  7  of  the 
municipal  code  of  1902»  empower- 
ing council  to  license  vehicles. 
265. 

Section  4156-2-3,  relating  to  a 
tender  and  returning  fifty  per 
cent.,  where  property  is  sold  con- 
ditionally.   273. 

Section  5611,  relating  to  arbitra- 
tion.   305. 

Section  3270,  relating  to  the  con- 
struction of  a  railroad  between 
"places."    301. 

Section  6408,  relating  to  appeaL 
9. 

Sections  2781,  2781a,  and  2782, 
not  of  limitation,  but  remedial. 
24. 

The  limitation  in  Section  137  of 
the  new  municipal  code  is  invalid; 
also  parts  of  Section  31.    25. 

Section  4366,  relating  to  prices 
to  be  charged  for  legal  advertising. 
89. 

Sections  1777  and  1778.    25. 

Sections  4340(1)  and  4340(2), 
relating  to  security  for  costs.    53. 

Sections  2814a  and  2814aa  held 
to  be  valid.    77. 

Section  1615,  relating  to  annexar 
tion  of  territory.     65. 

Section  4364-20i,  relating  to  the 
contesting  of  an  election.     65. 

Section  6960,  for  the  protection 
of  wild  birds.    133. 

Section  216  of  the  new  munici- 
pal  code.     157. 

Section  223  of  the  new  munici- 
pal code  of  1902,  relating  to  ap- 
pointments by  the  mayor.    169. 

Section  7  of  Division  2  of  the 
new  municipal  code  relating  to  the 
powers  to  be  exercised  by  council. 
169. 

The  act  of  1886,  relating  to 
building  associations.    175. 

Section  6601,  \«elating  to  Judg- 
ments in  forcible  entry  and  de- 
tainer.   177. 

Section  6705  does  not  modify  the 
character  of  the  Jurisdiction  of 
Justices  of  the  peace.    177. 

Section  5435,  relating  to  home- 
stead exemption.    349. 


Sections  1301  and  1303,  relating 
to  fees  and  mileage  to  witnesses. 
353. 

Section  3697,  authorizing  county 
aid  to  agricultural  societies,  valid 
as  it  originally  stood,  and  the 
amendment  which  seems  clearly 
inimicable  to  the  Constitution  may 
be  rejected.    367. 

Section  3373-1,  requiring  rail- 
ways to  extend  equal  facilities  to 
all.    385. 

Section  1824,  granting  final  Jur- 
isdiction to  mayors  in  misde- 
meanor cases.    405. 

Section  4364-20,  relating  to  trial 
by  Jury.    405. 

Section  79,  held  to  give  no 
vested  right  to  dentists  under  the 
repealed  law.    449. 

Section  6351,  relating  to  the 
pendency  of  actions.    454. 

Stock- 
Individual  liability  when  held 

by  trustee.    1. 
Instantaneous    seisin    of   stock 

suflicient  to  render  holder  subject 

to  assessment    104. 

Streets-See  Assessment — 

Vacation  of  canal  land  for.    93. 

Improvement  of  street  on  canal 
land  and  assessment  of  cost.    93. 

The  power  of  council  to  license 
vehicles  to  use.    265. 

Rights  of  an  abutter  as  against 
a  gas  company  duly  authorized  to 
lay  pipes  under  the  sidewalk;  a 
new  servitute  imposed  and  con- 
sent of  abutter  necessary.    289. 

Estoppel  against  one  who  claims 
that  assessment  for  the  improve- 
ment of  exceeds  benefits.    355. 

Bums  Law  has  no  application 
to  assessment  for  the  improve- 
ment of:  city  of  Columbus  not 
bound  to  act  under  the  Bruck 
Law;  abutting  property  owner 
charged  with  notice  of  proposed 
improvement,  when.    420. 

Improvement  of,  where  special 
acts  relating  thereto  have  been  in 
force.     420. 

Change  of  grade  of,  in  abolish- 
ing grade  crossings  of  railways; 
proceedings  for  chancre  of  grade 
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under  the  new  code;  compensa- 
tion, how  recovered  and  when; 
property  owner's  rights  broader 
than  strict  letter  of  the  Constitu- 
tion; injunction  not  available;  but 
damages  may  be  recovered  even 
without  a  statute  providing  a 
mode  for  their  assessment.     493. 

Expense  of  paving,  where  street 
has  been  widened  and  sidewalk 
narrowed.    541. 

Discretionary  with  municipal 
authorities  how  much  of  shall  be 
used  for  vehicles  and  how  much 
by  pedestrians  as  a  sidewalk.    541. 

Improved  in  a  defective  man- 
ner; action  to  enjoin  collection  of 
assessment;  burden  on  the  munici- 
pality to  show  that  the  action  is 
barred  by  laches.    600. 

Strikes— 

By  employes  of  a  brewery;  vio- 
lation of  injunction;  punishment 
Imposed.    377. 

Supervising  Engineer- 
Ordinance  creating  department 
of  supervising  engineer  under  the 
powers  conferred  by  Section  7,  Di- 
vision 2,  new  municipal  code,  is 
valid.     169. 

Where  ordinance  is  silent  as  to 
the  mode  of  appointment,  the 
mayor  may  appoint.     169. 

Taxation- 
Power  to  tax  in  aid  of  agricul- 
tural societies  not  in  violation  of 
the  constitutional  provision  pro- 
hibiting the  state  from  loaning 
Its  credit  or  becoming  a  stock- 
holder, etc.    357. 

Taxes- 
Omitted  by  reason  of  the  use  of 
wrong  forms  are  collectible.  24. 
County  auditor  can  not  grant 
refunders  for,  when  payment  was 
based  on  an  inaccurate  descrip- 
tion.   213. 

Where  raised  In  the  form  of  a 
vehicle  license  must  be  an  incident 
to  regulation  of  the  use  of  the 
streets.    265. 

Collection  of  by  contract  where 
forfeited  or  delinquent;  collector 
not  an  officer;  amendment  to  Sec- 


tion 1104  constitutional,  and 
therefore  not  contrary  to  public 
policy;  Bums  Law  not  applicable; 
scope  of  contract  with  collector; 
term  of  collector.    565. 

Taxpayer- 
Can  pot  sue  in  his  individual 
capacity  to  enjoin  an  issue  of  mu- 
nicipal bonds  for  construction  of 
an  electric  light  plant.    205. 

Guilty  of  laches  in  the  bringing 
of  a  suit  to  enjoin  the  execution 
of  a  public  contract,  when.    469. 

Telephone- 
Poles  can  not  be  placed  in  side- 
walk or  curb  line  without  consent 
of  property  owner.    81. 

Probate  court  in  fixing  mode  of 
stringing  wires  may  order  that 
they  be  carried  overhead  on  poles 
or  underground  In  conduits.  534. 
It  is  an  abuse  of  discretion  by 
the  probate  court  in  fixing  mode 
of  stringing  wires  to  impose  con- 
ditions as  to  certain  streets  which 
are  practically  prohibitive.     534. 

Tender- 
Not  necessary  In  action  to  quiet 
title  against  holder  of  certificate 
for  taxes  erroneously  paid.    213. 

Terminals— 

Of  the  Cincinnati  Southern  Rail- 
way; power  of  the  trustees  with 
reference  to  location  of.     361. 

Trustees  of  Cincinnati  Southern 
Railway  possess  a  continuing  pow- 
er of  eminent  domain.    361. 

Title- 
Presumption  as  to,  in  an  abutter 
against  a  holder  of  a  certificate 
for  taxes  erroneously  paid.    213. 

May  be  quieted  by  an  owner 
on  a  street  which  once  formed 
part  of  the  old  National  road. 
289. 

By  adverse  possession;  what 
constitutes  notice  of  claim  to 
title;  naked  possession;  tilling 
of  the  soil;  temporary  improve- 
ments; possession,  whether  per- 
missive or  hostile;  when  the  stat- 
ute begins  to  run.  337. 
To  railroad  easement  which  had 
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been  tilled  and  otherwise  used  by 
an  adjoining  owner  for  more  than 
twenty-one  years.    337. 

Of  personalty  remains  in  the 
vendor,  when.     509. 

Title  of  the  city  of  Cincinnati 
to  Eggleston  avenue.    93. 

Trade-Mark— 

Generic  and  other  words  in; 
registration  of;  what  injunction 
will  include.  346. 

Trial- 
Questions  arising  on  trial  under 
the  Beal  Law.    309  and  323. 

Of  one  accused  under  the  Beal 
Law;  mayor  may  try  or  bind 
over;  accused  not  entitled  to  jury. 
309. 

Demurrer  to  petition  will  not 
lie  where  the  allegations  make  it 
evident  that  the  question  of  proxi- 
mate caiise  can  be  determined  only 
from  evidence.    371. 

Trust- 
Termination  of,  where  created 

for  the  benefit  of  widow.     433. 
Trustee  individually  liable  for 

stock  held  in  his  name.    1. 

Unfair  Competition- 
Methods   manifestly   calculated 
to  deceive.    346. 

University— 

An  athletic  field  a  necessary 
adjunct  to.    105. 

Unjust  Discrimination— 

By  a  railway  in  refusing  to 
connect  its  track  with  a  private 
switch.     385. 


As  applied  to  a  written  contract 
63. 

Vaccination — 

In  the  public  schools;  powers 
of  the  Legislature,  boards  of 
health  and  boards  of  education 
with  reference  thereto;  require- 
ment of  as  a  condition  of  admis- 
sion to  the  public  schools;  condi- 
tions justifying  such   a  require- 


ment; limitations  as  to  time  of  ex- 
clusion.   602. 

Vendor  and  Vendee — 

Contract  of  purchase  and  sale 
not  voidable  upon  death  of  vendor 
when  it  can  be  equally  well  per- 
formed by  the  administrator.    413. 

To  render  a  sale  "conditional" 
it  must  appear  that  the  title  was 
reserved  in  the  vendor.     509. 

Rights  of,  under  a  conditional 
sales  contract.    506. 

Lien  of,  under  the  conditional 
sales  law.    273. 

Vendor  can  not  evade  Section 
4155-2-3  by  foreclosure  of  his  lien, 
for  he  can  have  no  lien  on  his 
own  property.  429. 

Vested  Bight — 

A  dentist  who  failed  to  apply 
for  a  certificate  under  the  repealed 
law  has  no  vested  right  to  a  cer- 
tificate at  this  time  issued  under 
the  terms  of  the  old  law.    449. 

Widow — 

^Entitled  to  interest  earned  by 
her  dower  while  in  the  hands 
of  the  administrator.    167. 

Termination  of  trust  created 
for  benefit  of;  necessary  parties; 
alienation  of  life  estate  by.    433. 

Entitled  to  funeral  benefits,  not- 
withstanding payment  of  dues  in 
lump  sums.    445. 

WiU- 

Alienation  of  life  estate  by 
widow;  termination  of  trust 
created  for  benefit  of  widow;  nec- 
essary parties;  rights  of  children 
of  testator.    433. 

Right  to  probate  purely  stat- 
utory; lost  or  spoliated  will;  evi- 
dence must  establish  that  the  will 
was  unrevoked  and  in  tangible 
existence  subsequent  to  the  death 
of  the  testator.    552. 

Where  the  first  devise  has  abso- 
lute power  of  disposition,  a  limita- 
tion over  is  void  on  the  ground 
that  it  is  irreconcilable  with  the 
primary  devise.    593. 

Year's  Allowance- 
Has   the  same   foundation,  as 
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the  homestead  or  exemption  law, 
97. 
A  widow  can  not  alienata.    97. 

WitneBS— 

Demand  for  fees  when  testify- 
ing before  a  notary.    57. 


Not  entitled  to  mileage  when  re- 
siding beyond  the  adjoining  coun* 
ty;  but  where  residing  within  the 
county,  or  an  adjoining  county, 
and  subpoenaed,  after  reporting  in 
good  faith,  are  entitled  to  stat- 
utory mileage.   853. 
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